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IN  RE  JESSE  OLDPIELD.  (a) 

M.B.  OLDFIELD  was  declared  a  bankrupt  upon  the  petition  Oct,  27. 1852. 

TTdt/t    1ft    1  ft  •>  1 

of  Mr.  Moses  Dodd.     The  act  of  bankruptcy  relied  upon  was,  JL  '    ' 

that  haying  been  summoned  for  a  debt  of  122/.,  he  had,  under  sammoned  to  ' 

the  provisions  of  sect.  82.  of  stat  12  &  13  Vict.  c.  106.,  filed  W  *  ^^^' ,, 

*     ,    ,  ^  under  sect.  78. 

an  admission  as  to  the  sum  of  112/.,  part  thereof,  and  an  affi-  ofstat.  12&13 
davit  that  he  had  a  good  defence  upon  the  merits  as  to  10/.,  the  fiie^s^an  ^mis- 
residue  thereof.  sion  as  to  part 

At  the  hearing,  Mr.  Commissioner  Evaiis  dispensed  with  and^make^s^an 
Mr.  Oldfield  entering  into  the  bond  referred  to  in  section  82.  affidavit  pur- 
Mr.  Oldfield  did  not  pay,  or  offer  to  compound  for  the  112/.  82?of  the  same 
within  seven  days  after  the  filing  of  such  admission,  and  at  the  f^^^^  that  he 
expiration  of  that  period  was  declared  a  bankrupt.     The  case  fence  upon  tha 
subsequently  came  on  for  hearing  before  Mr.  Commissioner  ^^^^^j^^g** 
Goulboum,  on  a  notice  to  dispute  the  adjudication,  when  the  thereof,  and 
adjudication  was  confirmed  as  to  the  act  of  bankruptcy  under  ^ng^^uh  his 
the  eighty-second  section,  and  also  on  an  alleged  keeping  house  entering  into 
for  the  purpose  of  delaying  creditors,  as  to  which  the  evidence  fe^d ^ inthe 
was  conflicting.     From  this  decision  Mr.  Oldfield  appealed,  and  same  section, 
denied  both  acts  of  bankruptcy ;  the  one  imder  section  82.  as  not  commit  an 
being  insufficient  in  law ;  the  other,  as  being  contrary  to  fact,  act  of  lank- 
Mr.  Sturgeon  for  the  petitioner,  contended,  he  had  not  com-  paying,  within 
mitted  an  act  of  bankruptcy  within  the  meaning  of  the  eighty-  ^p'^the^Unff 
second  section,  which  provides  that  if  a  trader,  when  summoned,  of  such  admis- 
shall  upon  his  appearance  sign  an  admission  of  part  only  of  the  tion of  Oicdcbt 
demand,  in  the  form  prescribed  by  the  act,  and  shall  not  make  a  so  admitted. 
deposition  in  the  form  therein  prescribed,  that  he  believes  he  has 

(a)  Repoi*ted  by  Mr.  Sturgeon. 
B.  &  I.— VOL.  I.  B 
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a  good  defence  upon  the  merits,  to  the  residue  of  such  demand, 
and,  if  required  by  the  Court  so  to  do,  enter  into  such  bond  as 
therein  mentioned,  then,  if  such  trader,  as  to  the  sum  so  ad- 
mitted, shall  not  within  seven  days  next  after  the  filing  of  such 
admission,  pay  or  tender,  or  offer  to  pay  the  same,  he  shall  be 
taken  as  having  committed  an  act  of  bankruptcy.  In  the  pre- 
sent case,  the  petitioner  did  make  the  required  affidavit.  He 
was  ready  to  enter  into  the  bond,  if  the  Commissioner  had  not 
dispensed  with  his  doing  so.  Whatever  doubt  might  exist  as  to 
the  construction  to  be  placed  upon  the  eightynsecond  section,  is 
explained  by  the  seventy-mnth  of  the  rules  and  orders,  which 
provides  "  that  if  the  party  summoned  shall  make  an  affidavit 
in  the  form  contained  in  Schedule  IL,  that  he  has  a  good  defence 
to  part  of  the  demand,  he  shall  be  entitled  to  his  discharge  from 
the  summons,  and  to  have  a  memorandum  of  such  discharge  en- 
dorsed on  the  summons." 

Mr.  Headlam  and  Mr.  J.  V.  Prior  for  the  petitioning  cre- 
ditor. 

If  the  construction  contended  for  were  to  prevail,  no  man 
could  be  made  a  bankrupt  under  section  82.,  except  in  the  ex- 
treme case  of  a  party  contumaciously  refusing  to  make  any 
affidavit,  which  never  could  have  been  the  intention  of  the 
legislature ;  that  intention  was,  that  a  person  might  be  made  a 
bankrupt  who  did  not  pay  or  compound  for  the  admitted  portion 
of  the  demand.  The  section  was  evidently  framed  to  meet  a 
great  inconvenience,  which  constantly  occurred  under  the  pre- 
vious Act,  where  parties  declared  they  had  a  good  legal  defence 
to  some  fractional  part  of  the  demand,  upon  which,  the  sum- 
mons was  dismissed.  The  later  act  requires  the  party  sum- 
moned to  swear  he  has  a  good  defence  upon  the  merits,  showing 
that  the  attention  of  the  legislature  had  been  directed  to  the 
point. 

Their  Lordships,  after  consultation,  declined  to  annul  the  ad' 
judication  upon  the  evidence  then  before  them,  but  gave  the  peti 
tioner  leave  to  try  two  issues  at  law;  one  whether  he  had  com- 
mitted an  act  of  bankruptcy  by  keeping  house  with  a  view  to 
delay  his  creditors ;  the  other,  whether  he  had  committed  an  act 
of  bankruptcy  by  not  complying  with  the  terms  of  the  sta- 
tute (a),  intimating  that  they  considered  the  point  raised  upon 


(a)  These  issues  were  tried  at  the 
Guildhall  before  Mr.  Baron  Martin 
and  a  special  jury,  when  a  verdict 
was  found  for  the  petitioner  upon 
the  first  issue,  and  for  the  petition- 
ing creditor  upon  the  second  issue. 
Subsequently  the  cause  (fildfield  v. 


Dodd)  came  before  the  Exchequer 
Chamber,  upon  a  writ  of  error,  when 
the  Court  held  that  no  act  of  bank- 
ruptcy had  been  committed  under 
section  62^  and  on  the  matter  again 
coming  on  for  hearing^  before  the 
Court  of  Appeal   in  bankruptcy, 


THE  BANKRUPTCY  AND  INSOLVENCY  REPORTS.  8 

the  construction  of  the  82nd  section  so  important,  that  if  it         1853. 
came  back  for  their  decision  thej  should  request  the  assistance    i^  Re  Jbsse 
of  the  Lord  Chancellor  at  the  hearing.  Oldpibld. 

Solicitors,  —  for  the  petitioner  Mr.  Hadioen.     For  the  peti- 
tioning creditor  Messrs.  Phillips  and  Voss. 


RE  WILLIAM  JONES.  ^Te^* 

OF  Insolvent 

Before  Mr.  Commissioner  Law.  Debtom. 

_  April  1. 

In  January,  1853,  the  insolvent  had  been  arrested  at  the  suit  It  is  not  an  in- 
of  a  Mr.  Massey,  a  solicitor,  to  whom  he  had  given  a  judge's  that  the  petil 
order  for  the  payment  of  257.,  alleged  to  be  due  for  professional  tio°  of  an  in- 
services.     In  August,   in  the  preceding  year,  the  insolvent  dismissed, 
being  in  great  difficulties,  had,  by  the  advice  of  Massey,  called  "^l^ere  the 
two  meetings  of  his  creditors  for  the  purpose  of  offering  a  com-  friendly,  and 
position;  each  of  which  meetings  terminated  unsuccessfully.  ^eUtoTiw^ 
Before  and  after  the  month  of  August,  the  insolvent  had  been  divided 
proceeded  against  both  in  the  Superior  Courts  and  County  ^|^i^^ 
Courts,  and  judgments  had  been  obtained  against  him  in  several 
actions:  on  cross-examination,  he  admitted,  that  Massey  had 
been  his  solicitor  for  two  years,  and  at  the  moment  of  his  arrest 
was  still  acting  for  him  in  several  matters. 

Mr.  Stammers  for  a  creditor,  submitted  that  the  petition 
must  be  dismissed,  the  arrest  was  friendly,  and  there  were 
no  assets  for  creditors :  in  such  a  case  it  was  the  invariable 
practice  of  the  court  to  dismiss  the  petition. 

Mr.  Reed  for  the  insolvent,  was  stopt  whilst  arguing  the  ques- 
tion of  the  arrest  being  friendly. 

Mr.  Commissioner  Law.  It  is  clear  beyond  all  doubt  that 
the  arrest  is  friendly ;  but  I  shall  not  dismiss  the  petition  on 
that  account.  It  is  also  clear  that  the  insolvent  is  in  great  diffi- 
culties. Both  before  and  after  August,  he  was  sued ;  and  several 
of  his  creditors  got  judgments  against  him.  I  shall  sustain  the 
petition. 

The  case  was  afterwards  adjourned  to  produce  witnesses. 

Attorney  for  the  opposing  creditor  George. 
for  the  insolvent  Foster. 

tiieir  lordships  (Sir  J.  L.  Knight  ceedings  both  at  law  and  in  bank- 

Brace  and  Sur  G.  J.  Tnmer)  made  mptcy  to  be  paid  by  the  petitioning 

an  order  superseding  the  bankruptcy,  creditor, 
and  directed  the  costs  of  the  pro- 
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couiit  op 
Bai«kkuptct. 

1853. 

April  4. 

Petitions  for 
adjudication 
must  be  on 
parchment. 


ANONYMOUS,  {a) 

Before  Mr.  Commissioner  Eyaks. 

jyiR.  VINING  applied  for  leave  to  file  a  petition  for  adjudica- 
tion,  which  had  been  engrossed  upon  paper. 

Per  curiam.  —  This  petition  cannot  be  received.  —  It  should 
have  been  written  or  printed  on  parchment,  under  the  provisions 
of  Bule  2.  of  the  Bules  and  Orders  (&). 


Court  for 
THE  Relief 
OF  Insolvent 

Debtors. 

April  9. 

A.  and  £.  hay- 
ing entered 
into  recog- 
nisances for 
the  appearance 
of  an  insolvent 
at  a  county 
court. 

Held,  that 
this  Conrt  may 
issue  a  warrant, 
for  the  estreat 
of  such  recog- 
nisances, the 
insolvent  not 
having  ap- 
peared accord- 
ing to  the  order 
for  hearing. 

Held,  also, 
that  the  rule  is 
absolute  in  the 
first  in- 
stance. 


RE  JAMES  SIMONS. 
Before  Mr.  Commissioner  Phillips. 

IVlR.  COOKE  moved  upon  the  affidavit  of  William  Hayes, 
a  solicitor,  that  the  recognisances  entered  into  by  the  insolvent, 
and  also  by  Thomas  Eaves,  and  John  Adrian,  both  of  the  city 
of  Coventry,  as  sureties  for  his  appearance  at  the  hearing  of 
the  case,  be  forfeited,  the  insolvent  not  having  appeared  accord- 
ing to  the  order  for  hearing,  and  that  a  warrant  of  distress  do 
issue  for  recovering  the  sum  of  30/.,  the  amount  secured  in  the 
said  recognisances,  in  a  summary  way,  by  a  distress  and  sale  of 
the  goods  and  chattels  of  such  sureties,  as  the  court  shall  by  its 
order  direct ;  and  that  the  amount  so  recovered  shall  be  supplied 
for  the  benefit  of  the  creditors  of  the  insolvent  in  like  manner 
as  if  the  same  were  part  of  his  estate  and  efiects ;  and  also  that 
a  warrant  be  issued  authorising  A.  and  B.  to  apprehend  and 
arrest  the  said  Thomas  Eaves,  and  John  Adrian,  and  deliver 
them  into  the  custody  of  the  goaler  and  keeper  of  the  goal  of 
Coventry,  from  whose  custody  the  said  John  Simon  was  taken 
and  discharged  on  such  recognisances  (c). 

Mr.  Commissioner  Phillips.     You  can  take  a  rule  absolute. 

Bule  granted. 

Attomies,  Richards  and  Walker. 


(a)  Reported  by  Mr.  Sturgeon. 

(h)  By  section  48.  of  statute  12  & 
13 Vict.  C.I06.  it  is  enacted  "That 
every  document  enumerated  in  Sche- 
dule C.  to  that  act  annexed  shall,  from 
and  after  the  commencement  of  that 
act,  be  printed  or  written  upon  vellum, 
parchment,  or  paper."  Section  8.  of 
the  same  act  empowers  the  commis- 
sioners to  make  such  rules  and  or- 
ders as  they  may  think  6t  for  the 
better  carrying  that  act  into  execu- 
tion, and  "generally  for  regulating 
the  practice  of  the  court  and  the 


forms  of  proceedings,  where  not  pro» 
videdfor  in  that  ac^" 

Rule  2.  of  the  Rules  and  Orders 
directs  "every  petition  for  adjudi- 
cation of  bankruptcy  to  be  fairly 
written  or  printed  on  parchment.** 

Quare,  is  a  rule  confining  a  peti- 
tion to  being  written  or  printed  on 
parchment  within  the  authority  con- 
ferred by  section  6.  of  statute  12  & 
ISVict.  c.  106. 

(c)  The  rule  granted  by  the  Court 
was  absolute  in  the  first  instance; 
but  it  is  understood  that  it  was  sub- 
sequently altered  to  a  rule  nbl. 
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RE  ROBERT  WATTS.  Cotot  for 

THE  ReUEP 

Before  Mr.  Commissioner  Law.  ""'d!!^^' 

J\1B.  NICHOLLSy  for  the  opposing  creditor.  * 

Mr.  Sarffood,  for  the  insolvent.  ^P^  2. 

The   insolvent,  a  baker,  had  been  arrested  for  a  debt  of  Where  the  ram 
22L  7s.  6d,,  for  which  he  had  given  a  bill  of  exchange  as  se-  iiuoWent  is  w- 
curity.     A  second  detainer  had  been  lodged  against  him  by  the  rested,  is  partly 
opposing  creditor.     On  cross-examination,   the  insolvent  ad-  raise  the  debt 
mitted  having  received  but  37.  from  the  detaining  creditor,  S^haa**^^ 
which  was  the  only  consideration  for  the  bilL  jurisdiction,  al- 

Mr.  Commissioner  Law.     I  have  no  jurisdiction.  second  wcditor 

Petition  dismissed*  has  lodged  a 
Attorney  for  the  opposing  creditor  ClerL  etamer. 

for  the  insolvent  Clarke. 


RE  SAMUEL  FREDERIC  RAY.  ^o^^J  '<>» 

THE   RkLXEF 

.    .  ^^  Insolvent 

Before  Mr.  Commissioner  Law.  Debtobs. 

April  11. 

IN  1833,  the  insolvent  had  been  discharged  by  this  court  from  R-t  haying  vo- 
debts  amounting  to  4277Z.  ds.;  at  the  time  of  his  arrest  he  render^  to  Uie 
held  a  situation  in  the  Navy  Office,  Somerset  House,  at  a  salary  provision^  as- 
of  280/.  per  annum,  which  shortly  after  his  discharge  was  abo-  slTto  which 
lished,  and  a  pension  of  140Z.  granted  to  him  as  compensation.  ^®*i^^*^n™\ 
In  1833,  it  was  ordered  that  the  sum  of  44/.  should  be  de-  of  kin,  twenty 
ducted  from  his  pension  annually,  for  the  payment  of  his  debts.  J^iyency,  U 
In  July  1839,  a  dividend  was  paid  of  lOrf.  in  the  pound.     And  was  ordered,  on 
in  August  of  the  succeeding  year,  an  application  was  made  and  SSftthesumof 
snranted,  that  the  deduction  of  44/.  should  be  reduced  to  30/.  ?o/.  which  had 

heen  dediicted 

In  June  1845,  a  further  dividend  of  11^^.  in  the  pound  was  from  his  pen- 
declared.     In  October  1851,  through  the  death  of  a  relative,  J^^^th^wat 
the  insolvent  became  entitled  as  next  of  kin  to  a  moiety  of  two  of  his  creditors 
leasehold  houses,  his  share  producing  418/.  19*.  3i,  which  he  ^ntbu^"^'" 
voluntarily   surrendered    to  the  provisional  assignee,  for  the 
benefit  of  his  creditors. 

A  rule  nisi  having  been  granted  on  the  above  facts,  calling  on 
the  creditors  to  shew  cause  why  the  payment  of  30/.  per  annum, 
should  not  be  discontinued, 

Mr.  Reed  now  appeared  to  make  the  rule  absolute. 

Two  creditors  in  person  shewed  cause. 

Mr.  Commissioner  Law»     Taking  the  government  pay  from 
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1853.         an  insolvent  is  not  a  matter  of  course,  but  lies  in  the  discretion 

Re  Samuel    ^^  ^^^  court,  and  if  the  insolvent  had,  before  he  surrendered  the 

FredericRat.  400Z.,  applied  to  know  if  he  would  be  relieved  for  the  future 

from  the  annual  deduction  from  his  salary,  I  should  have  said 
it  would  be  fair  on  the  creditors  to  do  so.  I  think  no  one  would 
hesitate  to  say  so ;  and  I  do  not  think  it  less  fair  because  the 
payment  was  voluntary.  He  might  have  kept  the  whole  amount, 
though  certainly  the  creditors  would  have  had  the  right  to  call 
upon  him  to  deliver  it  up ;  yet  even  then  the  court  would  not 
have  obliged  him  to  surrender  the  whole  sum.  I  see  on  referring 
to  the  provisional  assignee's  book,  there  is  a  dividend  of  28,  lOd. 
ready  to  be  paid.  I  therefore  think  it  quite  fair,  whatever 
might  have  been  the  insolvent's  original  faults,  that  he  should 
be  relieved  from  the  payment  of  the  30^  for  the  future. 

Rule  absolute. 

Attorney,  Forbes. 

— ^ 

* 

ICooBT  FOB  RE  EMANUEL  NEWCOMB. 

THE  Relief 
OF  Insolvent 

Debtors.  Before  Mr.  Commissioner  Phillips. 

April  16.        rp 

Whera  a  peti-  -L  HIS  insolvent,  a  baker,  had  been  declared  a  bankrupt  in  the 

tioner  for  pro-  year  1830,  but  he  Lid  not  obtained  a  certificate ;  his  debts  at 

uncertificated  that  period  amounted  to  1800/.,  and  he  now  petitioned  as  a 

bankrupt,  in  trader  owing  less  than  300/. 

estimating  the  /•       t      .       i 

amount  of  his        Mr.  Dowse  for  the  insolvent. 

oting  under  ^^'  Commissioner  Phillips,  in  looking  over  the  schedule, 

the  bankruptcy  observed  that  he  had  no  jurisdiction.     The  insolvent  was  an 
™udedf  ^^"       uncertificated  bankrupt,  and  the  amount  of  his  debts  precluded 

the  court  from  entertuning  the  case. 

Petition  dismissed. 

Attorney,  Turner. 


raJ'RESS  RE  EDWARD  TAFT. 

OF  Insolvent 

^=°^««-  Before  the  Chief  CSommissioner. 

April  16. 

the  amount  of  1N  1849,  the  insolvent  had  been  discharged  from  debts  amount'^ 

uron*an\t^^^^^  ing  to  5000Z.  and  upwards.     Since  that  period  he  had  contracted 

cation  for  pro-  fresh  liabilities  to  the  amount  of  194/.  195.  4d,  from  which  he 

^w&ndr.  now  Bought  protection. 

former  insoi-  Mr.  Reed  Submitted  that  the  petition  must  be  dismissed,  and 

yency  must  be 
included. 
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contended  that  the  discharge  in  1849  neither  released  nor  dis-         1853. 


diarged  the  debts  then  owing^  it  only  barred  the  remedy  (a).         ^^  ej>ward 
The  Chief  Commissioner  dismissed  the  petition.  Taft. 

Attorney  for  the  opposing  creditor^  Cooper.    For  the  insol- 

yent,  MarshalL 

(a)  But  see  contra.  Re  James  Par*     Hance,  11  L.  T.  330. ;  and  Re  John 
ions,  6  L.  T.  455.;  Re  James  Henry     Rohy,  11  L.  T.  354. 


RE  WILLIAM  WEYMOUTH.  ™  relk'^ 

OF  Insolvent 

Before  Mr.  Commiasioner  Law.  Debtors. 

April  16. 

i  HIS  insolvent  had  petitioned  the  Court  under  the  Protection  ma^kYproposai 
Statutes  in  1848^  and  had  made  an  offer  of  802.  per  annum^  of  so/,  per  an- 
payable  by  quarterly  instahnents  of  20/.,  for  the  benefit  of  ere-  by°q'uarteriy^ 
ditors.     The  proposal  was  embodied  in  the  "final  order,  no  pay-  instalments  of 
ment  whatever  having  been  made  pursuant  to  the  terms  of  the  benefit  of  cre- 
final  order.  ^i^<>"»  ?[4*:^ 

was  emDodied 

Mr*  Cookcy  on  a  former  day,  on  behalf  of  a  creditor  named  in  his  final 
Arden,  whose  debt  amounted  to  900^,  obtained  a  rule,  calliDg  ^^^}^  ^^^ 
on  the  insolvent  ^'  to  shew  cause  why  he  should  not  be  com-  the  non-pay- 
mitted  for  his  contempt  in  not  making  payments  to  the  official  ^j^aimentT 
aaagnee  according  to  the  directions  contained  in  the  final  order,  pursuant  to  the 
obtained  by  him  and  made  pursuant  to  the  proposal  of  the  said  ^q^i  o^der,  is  a 
William  Weymouth,  submitted  by  him  to  the  Court  in  his  contempt  of 

„         -^  '  ^  Court,  for 

petition.  which  the  in- 

Mr.  Sargood  now  shewed  cause.     The  object  of  the  rule  was  solvent  may  be 

•^  ,        •'  committed. 

to  enforce  certain  payments  to  the  official  assignee,  and  it  gave      HeUy  also, 
rise  to  important  considerations,  inasmuch  as  it  involved  a  con-  ^{^r^/^'^ii. 
tempt  of  Court,  yet  framed  as  the  rule  was  at  present  and  rest-  solvent  is  cn- 
ing  on  its  present  affidavit,  it  was  submitted  it  must  be  dis-  Sie^appiicSion 
charged ;  and  firstly,  it  was  objected  that  the  nonfulfilment  of  for  the  attach- 
the  proposal  contained  in  the  final  order  was  no  contempt  of  °^^Lastly,  that 
Court,  inasmuch  as  that  proposal  had  never  been  made  an  order  ^^  is  not  a  ne- 
of  the  Court ;  but,  if  it  was  an  order,  then  it  was  clear  the  Uminary  to  the 
application  for  the  committal  of  the  insolvent  for  the  contempt  granting  of  the 

*'  ,  attachment, 

of  it,  could  only  be  made  by  the  party  injured.     If  there  was  a  that  there 
rule  or  order  of  Court,  it  could  only  be  the  order  at  the  foot  of  ^^""o^aJ^ge*. 
the  rule,  that  is,  that  the  insolvent  should  make  certain  pay-  vice  on  the  in- 
ments  to  the  official  assignee;  the  assignee,  therefore,  was  the  demand  made 
party  injured,  and  consequently  the  person  who  should  have  ^^  pcrroim  the 
made  the  application.     The  question  of  attachment  must  rest  is  sought  to 
exclusively  on  the  matter  alleged  in  the  affidavit,  and  the  Court  con^^t  ^^"»- 
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1853.  has  no  power  to  found  a  judgment  on  matter  not  there  alleged. 
Re  Wiluam  ^^^  ^  ^^^  exhibit  annexed  to  it.  Although  the  application  was 
^Weymouth,  made  by  Arden,  the  affidavit  did  not  allege  that  he  was  a  cre- 
ditor^ it  did  not  even  allege  that  he  had  authority  to  represent  a 
creditor ;  and  it  would  be  inconsistent  with  common  sense  and 
common  justice  that  a  person  not  a  creditor  should  be  heard  on 
such  an  application.  It  was  submitted  that  the  Court  could  not 
find  proof  of  any  fact  that  ought  to  have  been  alleged  in  the 
affidavit,  by  looking  out  of  it  into  the  schedule,  but  even  sup- 
posing that  this  were  incorrect,  and  the  Court  did  look  into  the 
schedule,  the  right  of  Arden  to  be  a  creditor  was  there  dis- 
puted. In  the  case  of  Harrison  v.  fFard  (a),  the  Court  founded 
its  objection  to  the  sustaining  of  an  application  for  an  attach- 
ment, on  the  ground  that  a  certain  undertaking  was  not  alleged 
in  the  judge's  order  for  taxation,  although  the  Court  well  knew 
by  its  practice  that  the  order  could  not  have  been  obtained 
without  the  party  applying  for  it  giving  such  an  under- 
taking. That  case  sufficiently  proved  the  Court  could  not 
officidly  conclude  in  the  absence  of  the  fact  being  alleged 
that  Arden  was  a  creditor.  If  it  was  essential  that  the 
applicant  here  should  be  a  creditor  it  was  also  essential 
that  the  fact  should  be  alleged ;  and  though  the  Court  may 
feel  convinced  of  his  acting  in  that  capacity,  yet,  as  it  was  not 
alleged,  the  conviction  alone  was  insufficient.  For  aught  that 
appeared  to  the  contrary,  Arden  was  a  total  stranger  to  the 
insolvent,  and  it  was  submitted  on  this  point  that  the  rule  must 
be  discharged.  [Mr.  Commissioner  Law,  I  shall  go  on.  In 
the  case  mentioned  there  was  a  difierent  point;  there,  as  I 
understand  it,  the  affidavit  did  not  show  that  a  contempt  had 
been  committed;  here  it  does.]  Secondly,  before  there  could 
be  a  contempt  for  which  an  attachment  would  lie,  there  must 
be  a  rule  of  Court.  This  was  a  mere  direction,  not  so  much 
that  a  certain  thing  should  be  done  as  the  manner  of  doing  it. 
Although  called  a  final  order,  it  neither  commanded  any  one  to 
do  anything,  nor  to  abstain  from  doing  anything.  How  then 
could  it  be  called  an  order  ?  [Mr.  Commissioner  Law.  Those 
who  framed  the  final  order  have  omitted  the  word  *^  order"  and 
used  the  word  '*  direct. '']  That  did  not  make  it  an  order  and 
was  insufficient.  Baker  v.  Rye  (b) ;  Re  Turner  (c).  [Mr.  Com- 
missioner Law,  The  final  order  was  not  only  a  rule  of  Court, 
but  a  statutable  one.  The  1  and  2  Vict.  c.  110.  empowered  the 
Court  to  commit  for  disobedience  of  a  rule  or  order."]  The 
Court  was  not  acting  now  under  that  act  of  parliament,  and  the 

(a)  3  Dowl.  541.  (c)  6  Dow.  6. 

(A)  1  Dowl.  689. 
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powers  there  given  could  not  apply  to  this  case.  It  was  no-  1853. 
where  expressed  in  these  acts  of  Parliament  that  the  Court  was  be  Willia  m 
empowered  to  commit  for  contempt  of  its  order ;  and  arguing  Weymouth. 
by  analogy  to  the  Bankruptcy  Laws,  it  had  no  such  power. 
Previous  to  the  year  1840  that  Court  could  not  enforce  any 
order  it  might  have  made  until  the  order  was  sanctioned  by 
higher  authorities;  Rex  v.  Falkner  (a);  and  now  by  12  &  13 
Vict  c  106.  8.  266.  it  could  only  enforce  its  orders  by  an 
express  sanction  to  that  effect.  It  was  therefore  submitted  on 
this  point  also  that  the  rule  must  be  discharged.  Thirdly, 
there  had  been  no  personal  service  and  no  demand  made  on  the 
insolvent  to  perform  the  act  for  which  it  was  sought  to  commit 
him  ;  Evans  v.  Millard  (6),  Brown  v.  Jenks  (c),  Stumel  v. 
Tower  (rf),  Doddingtony.  Hudson  {e),  Brandon  y,  Brandon,  (/) 
Another  point  of  importance  was,  Had  the  Court  any  jurisdic- 
tion to  make  an  order  on  an  insolvent  unless  he  was  a  consent- 
ing party  ?  [Mr.  Commissioner  Law.  You  say,  although  he 
made  the  proposal  he  did  not  consent  to  it.]  It  was  further  con- 
tended that  verbal  accuracy  was  necessary,  and  that  the  direc- 
tion in  the  final  order  should  follow  the  proposal  in  totidem 
verbis. 
Mr.  Cooke  was  not  called  on  to  support  the  rule. 

Mb.  Commissioner  Law  said  he  was  unconvinced  by  the 
argument.  He  could  see  no  difficulty  yet,  except  in  the  question 
of  debt.  Certainly  Mr.  Arden  must  prove  his  debt :  the  Court 
would  expect  him  to  do  so,  because,  for  anything  the  Court  knew, 
the  insolvent  might  owe  him  nothing,  and  therefore  it  was  reason- 
able to  call  upon  him  to  prove  his  debt ;  but  supposing  him  an 
admitted  creditor,  he  should  have  no  hesitation  in  making  the 
rule  absolute. 

Rule  absolute  upon  proof  of  debt  by  Mr.  Arden. 

Attorney  for  the  rule  Johnson ;  against  the  rule,  Lewis  8f 
Lewis. 

(a)  4  L.  J.  Exch.  311.  (d)  3  L.  J.  Exch.  353. 

(b)  4  L.  J.  Exch.  156.  (e)  I  Bing.  410. 

(c)  4  Dowl.  581.  (/)  1  L.  J.  C.  P.  46. 


B.  &  I. — VOL.  I. 
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IN  RE  LACY,  EXP  ARTE  THE  COMMERCIAL 

BANK  OF  LONDON. 

Bankruptcv.  Before  Mr.  Commissioner  Goulburn. 

The  value  of  j  HE  bankrupt,  prior  to  his  bankruptcy,  held  fifty  shares  in  the 

intb^kU^T'  Commercial  Bank,  m  respect  of  which  he  had  paid  lOOOi 

company  is  to  (being  a  deposit  of  20/.  per  share)  in  compliance   with  the 

their  market  requisitions  of  the  company's  deed  of  settlement.    By  clause  83. 

price  at  the  q(  \}^q  Jeed  it  was  provided,  that  **  the  shares  of  every  share- 

feiture,  or  at  holder  shall,  before  and  in  preference  to  every  other  right  or 

that  at  which  ^laim  whatsoever,  be  subiect  to  and  charged  with  all  debts, 

they  were  re-  *  •;  o        ^     ^ 

issaed,  and  not  liabilities,  and  engagements  due  from  and  subsistmg  between 
actuaUyp^T*  ^^°^  *°^  *^®  Company,  and  that  the  directors  may,  and  they  are 
upon  them  in  hereby  empowered  to  cancel  and  extinguish,  and  declare  for- 
books.™^*"^  ^    feited,  or  to  sell  and  dispose  of  the  shares  of  any  shareholder, 

either  wholly  or  in  part  as  the  case  may  seem  to  require,  by  way 
of  or  towards  satisfaction  or  liquidation  of  all  or  any  part  of 
such  debts,  liabilities  or  engagements."  By  clause  87.  after  the 
execution  of  the  deed  of  settlement,  '^  any  shareholder,  whether 
by  marriage,  &c.,  or  as  assignee  in  bankruptcy  or  insolvency, 
or  otherwise,  may  sell  and  transfer  all  or  any  of  the  shares  of 
such  shareholder,  subject  nevertheless  to  the  approbation  of 
the  directors."  The  petition  for  adjudication  bore  date  the 
23rd  April,  1852 ;  notice  was  given  to  the  bank  in  August 
following ;  and  about  the  same  time  a  dividend  was  declared 
in  favour  of  the  shareholders.  On  the  7th  September  a  reso- 
lution of  the  directors  was  passed  declaring  the  bankrupt's 
shares  forfeited  pursuant  to  clause  83.  of  the  deed,  and  autho- 
rising the  manager  of  the  bank  '^  forthwith  to  credit  the  account 
of  the  bankrupt  in  the  company's  books  with  the  full  amount 
of  his  shares  as  they  appear  on  the  share  register  of  the  com- 
pany." In  February,  prior  to  the  bankruptcy,  a  bill  of  ex- 
change for  1500/.,  payable  at  four  months,  was  drawn  by 
Lackerstein  &  Co.  upon,  and  accepted  by  the  bankrupt.  This 
bill  was  discounted  at  the  Commercial  Bank,  and  on  arriving 
at  maturity  was  dishonoured.  The  Commercial  Bank  now 
sought  to  prove  against  the  estate  for  500/.  (the  balance  due 
upon  the  said  bill  after  deducting  1000/.),  the  amount  of  the 
deposit  paid  by  the  bankrupt  upon  his  fifty  shares. 

Mr.  Asplandy  for  the  assignees,  resisted  the  proof,  and  contended 
that  the  shares  having  greatly  increased  in  value  since  they  were 
first  issued,  the  bankrupt's  estate  was  entitled  to  the  benefit,  and 
should  be  credited  with  the  present  increased  market-value  of 
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the  shares,  as  also  with  the  dividends  declared  thereon  in  August         1853. 

^  In  re  Lacy, 

Mr.  Pearson,  for  the   Commercial  Bank,  argued,   that  the  Exparte  the 
amount  appearing  hj  the  company^s  books  to  have  been  paid      bamk  of 
upon  the   shares  was   the  only  criterion  of  value   to  be  at-       London. 
tached  to  them  as  between  them  and  the  bankrupt. 

The  manager  of  the  bank  was  called  to  prove  the  market- 
value  of  the  shares  at  the  time  of  the  forfeiture  and  at  the 
present  time,  and  also  that  other  shares  had  been  issued  by  the 
company  in  lieu  of  the  bankrupt's  shares,  which  last  had  been 
cancelled. 

Upon  an  intimation  from  the  Court,  that  the  market-value 
of  the  shares  at  the  time  of  the  forfeiture  was  to  be  taken  as 
the  true  value  thereof,  it  was  agreed  to  credit  the  bankrupt's 
estate,  by  way  of  set-off,  with  the  value  of  the  shares  at  the 
price  at  which  they  were  re-issued  by  the  company,  and  also 
with  the  amount  of  dividends  declared  in  August,  1852 ;  sub- 
ject to  which  deductions  the  proof  was  admitted. 

Solicitors,  Amory,  Travers,  Sf  Smith;  and  Reed,  Lanaford. 
If  Martden. 


RE  WILLIAM  MINNETT.  r'S^'^p 

Before  Mb.  Commissioner  Law.  Debtors. 

TAprU  12. 

HIS  insolvent,  a  fruiterer,  greengrocer,  and  dealer  in  coals,  a.  having  been 

had  filed  a  petition  under  the  protection  statutes  on  the  7th  committed  pur- 
April,  and  obtained  his  interim  order  of  protection.     On  the  order  of  a 
9th  day  of  April,  pursuant  to  a  judgment  summons  at  the  suit  ^Y^^J^^ 
of  William  Townsend,  a  creditor  whose  debt  was  set  out  in  non-payment 
the  schedule,  he  had  appeared  before  the  judge  of  the  County  fo^^j^^hiT* 
Court  holden  at  Shoreditch,  and  had  produced  his  interim  order  scliedale,  from 
of  protection,  when  an  order  was  made  that  he  should  be  com-  protected  from 
mitted  to  prison  for  the  space  of  twelve  days.     On  the  1 1th  process  by  an 

j-/»AM-                                  r  J.          i.i_-j            ^  interim  order 

day  of  Apnl,  m  consequence  of  two  other  judgment  summonses,  of  protection, 

the  insolvent  had  again  appeared  before  the  same  county  court,  *^  ^^  ordered, 

J                          111      1    •!•«•          1           •       i»  m               1         ^  on  application, 

ttxt  was  arrested  by  the  baihtt  at  the  suit  of  Townsend,  and  that  he  should 

committed  to  the  custody  of  the  keeper  of  the  prison  in  White-  ^  discharged. 

cross  Street 

> 

These  facts  being  verified  by  the  affidavit  of  the  insolvent. 

Ma.  Commissioner  Law  made  an  order  that  the  insolvent 

ihould  be  discharged  out  of  custody. 

Attorney,  Collins. 

c  2 
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CARTER  V.  DIMMOCK  AND  OTHERS. 
Present  the  Lord  Chancellor,  Lords  Burlington  and 

House  of  tj^^^v^. 

Lords.  ByRON. 

May  6.  &  9.      m 

The  104th  sec*    i-  HIS  was  an  appeal  by  the  alleged  bankrupt   against  an 
&*is^v'^  ^^    order  of  the  late  Lord  Chancellor  Truro^  reversmg  an  order  of 
C.106.  provides,  the  Vice-Chancellor  Knight  Bruce  sittiDg  in  bankruptcy, 
nodce  of^M^         ^®  respondents  were  the  petitioning  creditors  of  the  alleged 
adjudicatioii  of  bankrupt. 

shaU^^^ven  ^^^  ^^^^  ^^  ^^  ^^^®  *^®  Contained  in  the  special  case  agreed 
in  the  London  upon  by  the  parties,  and  which  was  in  the  following  words :  — 
or  before  the      "  I^  Bankruptcy.  —  In  the  matter  of  Thomas  Carter,  of  Staf- 

time  of  putting  {qyA,  in  the  coimty  of  Stafford,  com  dealer,  dealer,  and  chap- 
in  execution  .  -  ..  ai«i»«  nii 

any  warrant  of  man,  against  whom  a  petition  of  adjudication  of  bankruptcy 
seiaure  which    ^^\^  y^^^  fiigj  in  the  Court  of  Bankruptcy  for  the  Birmingham 

shall  have  been    _,      .  *^    '  ° 

granted  upon      dlStnct. 
such  adjudica- 

tion,  a  duplicate  "  Special  Case. 

of  such  abjudi- 
cation shaU  be        «<  The  petition  for  adjudication  of  bankruptcy  bore  date  the 

person  ad-  ^^^  ^^7  of  February,  1851,  and  was  filed  by  Josiah  Dimmock, 

judged  bank-  Timothy  Dimmock,  and  Thomas  Keeling,  as  petitioning  cre- 

aUy,  or  by  ditors  against  the  bankrupt  in  the  Court  of  Bankruptcy  for  the 

leaving  the  Birmingham  district  on  the  same  day;  and  under  such  petition 

usual  or  last  the  bankrupt  was,  on  the  said  15th  day  of  February,  adjudged 

abode^or^p^^  *  bankrupt  by  one  of  the  commissioners  acting  in  the  prosecu- 

of  business  of  tion   of  petitions   for  adjudication  of  bankruptcy  at  the  said 

such  person ;       p>v„-4 
and  such  person  *^"ri'* 

shall  be  allowed       «  The  debt  of  the  petitioning  creditors,  upon  which  alone  such 

seven  davs  or  *  ^  * 

such  extended  petition  for  adjudication  was  filed,  and  such  adjudication  as 
time  not  ex-      aforesaid  was  made,  was  a  certain  jud<;ment  recovered  by  the 

ceeding  four-  ...  ,.  .  i      i_      i  .      i      ^  n  -r-i 

teen  days  in  the  petitioning  creditors  agamst  the  bankrupt  in  the  Court  of  Ex- 
Comt's^^^  chequer  of  Pleas  at  Westminster  for  the  sum  of  Q51.  Is,  9rf., 
think  fit,  from    which  judgment  was  entered  up  on  the  23rd  day  of  July,  1850. 

^ch^dllilic^te.  "  O^  ^^^  26th  day  of  July,  1850,  the  petitioning  creditors 
to  show  cause  issued  a  writ  of  capias  ad  satisfaciendum  directed  to  the  sheriff 
against  ^e'*  ^^  ^^®  county  of  Stafford  against  the  bankrupt,  upon  the  said 
validity  of  such  judgment,  upon  which  writ  the  bankrupt  was,  on  the  30th  day 
&S"  Where,     of  July,  1850,  duly  taken  in  execution  by  the  said  sheriff,  and 

therefore,  a 

bankrupt  does  not  show  cause  against  the  validity  of  the  adjudication  before  the  commissioner 

within  the  period  prescribed  by  this  section,  the  commissioner,  after  that  period,  has  not  any 

authority  to  entertain  an  application  to  review  the  adjudication  under  that,  or  under  the  233rd 

section. 

Held,  also,  that  a  petition  to  annul  the  adjudication  afterwards  presented  to  the  commissioner  by 
the  bankrupt,  was  not  such  a  *'  proceeding  "  as  was  contemplated  by  the  legislature  in  the  233rd 
section  of  the  statute. 
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committed  to  the  gaol  of  the  said  county,  in  which  sidd  gaol  the         1853. 
said  bankrupt   thenceforth  remained  committed  and  confined       carter 
under  the  said  judgment  and  execution  up  to  and  at  the  time  ^' 

of  the  filing  of  the  said  petition  of  adjudication  of  bankruptcy,    ^^^  oth£r& 
and  the  said  adjudication  thereunder  and  thenceforth  until  his 
dischai^e  as  hereinafter  mentioned. 

"  On  the  19th  day  of  February,  1851,  a  duplicate  of  the  adju- 
dication was  duly  served  on  the  bankrupt  personally,  and  on 
the  same  day  the  bankrupt  was  discharged  from  custody,  and 
under  such  discharge  was  released  from  such  custody  by  the  said 
sheriff. 

*^  The  bankrupt  did  not,  within  the  time  allowed  under  the 
104th  section  of  the  12  &  13  Vict.  c.  106.,  show  cause  to  the 
Court  against  the  validity  of  the  adjudication,  and  the  Court 
caused  notice  of  the  adjudication  to  be  inserted  in  the  London 
azette  of  Friday  the  28th  day  of  February,  1851. 
**  The  first  public  sitting  in  the  bankruptcy  was  held  on  the 
16th  of  March,  1851,  on  which  day  the  bankrupt  surrendered. 

"On  the  19th  day  of  March,  1851,  the  bankrupt  presented 
his  petition  to  the  Court  of  Bankruptcy  for  the  Birmingham 
district  and  to  John  Balguy,  Esq.,  a  commissioner  acting  in 
the  prosecution  of  petitions  for  adjudication  of  bankruptcy  at 
the  said  court,  praying  that  the  said  petition  for  adjudication  of 
bankruptcy,  or  the  said  adjudication  thereunder,  might  be 
annulled. 

^The  said  petition  was  heard  on  the  14th  day  of  April, 
1851,  and  on  that  day  the  Court  ordered  that  the  petition  of 
the  said  bankrupt  be  dismissed. 

"  On  the  23rd  day  of  April,  1851,  the  bankrupt  presented 
his  petition  of  appeal  to  his  Honor  Sir  James  Lewis  Knight 
Bruce,  the  vice-chancellor  appointed  and  sitting  in  bankruptcy, 
praying  that  his  honor  would  be  pleased  to  order  that  the  said 
order  of  the  said  Court  of  Bankruptcy  for  the  Birmingham  dis- 
trict, dismissing  the  bankrupt's  petition,  might  be  set  aside  with 
costs,  and  that  the  said  petition  for  adjudication,  or  that  the 
said  adjudication,  might  be  annulled,  or  that  his  honor  would 
be  pleased  to  make  such  other  order  in  the  premises  as  to  his 
honor  should  seem  fit. 

*^  The  last  mentioned  petition  was  heard  on  the  10th  day  of 
May,  1851.  At  the  hearing  it  was  contended  on  behalf  of  the 
petitioning  creditors,  1st.  That  as  the  bankrupt  did  not,  within 
the  time  idlowed  under  the  104th  sect,  of  the  12  &  13  Vict 
c  106.,  show  cause  to  the  Court  against  the  validity  of  the 
adjudication,  his  first-mentioned  petition  to  annul  the  adjudica- 
tion ought  to  have  been  presented  to  the  said  vice-chancellor, 
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and  not  to  the  said  oommiasioner ;  2ad  That  as  the  said  peti- 
tion to  the  said  vice-chancellor  was  not  presented  either  within 
twenty-one  days  from  the  date  of  the  order  of  adjudication,  or 
within  twenty-one  days  after  the  notice  of  the  adjudication  had 
been  inserted  in  the  London  Grazette,  such  lastnnentioned  peti- 
tion was  presented  too  late,  and  therefore  ought  to  be  dismissed ; 
but  his  honor  the  said  vice-chancellor  ordered  that  the  adjudi- 
cation of  bankruptcy  made  against  the  said  Thomas  Carter  on 
the  15th  day  of  February,  1851,  should  be  annulled;  and  the 
same  ¥ras  thereby  annulled  accordingly.  And  it  was  ordered 
that  the  respondents,  the  petitioning  creditors,  should  pay  to  the 
said  petitioner  his  costs  of  and  occasioned  by  that  application. 
And  it  was  referred  to  Wm.  Vizard,  Esq.,  an  officer  of  the 
court,  to  tax  such  costs  between  the  parties  if  they  differed  about 
he  same. 

^^  The  petitioning  creditors  insist  that  the  said  last  mentioned 
order  is  erroneous  in  matter  of  law,  and  ought  to  be  reversed." 

This  special  case  was  heard  before  Lord  Chancellor  Truro 
on  the  5th  and  12th  of  December,  1851,  when  his  lordship 
made  an  order  reversing  the  order  of  the  Vice-chancellor 
Knight  Bruce^  and  directing  that  the  costs  of  the  petitioning 
creditors  of  the  appeal  and  spedal  case  should  be  paid  out  of 
the  estate  and  effects  of  the  bankrupt,  and  that  the  costs  of  the 
petition  before  the  vice-chancellor,  which  had  been  paid  by  the 
petitioning  creditors  to  the  bankrupt,  should  be  returned  by  him 
to  them. 

From  this  order  the  bankrupt  presented  his  appeal  to  this 
House. 

The  arguments  and  decisions  of  the  Vice-Chancellor  Knight 
Bruce  and  of  the  late  Lord  Chancellor  Truro  are  respectively 
reported  in  15  Jurist,  984 ;  and  on  appeal,  1  De  Grex.  M.  &  G-. 
212.  and  15  Jur.  1142. 

The  sections  of  the  12  &  13  Vict  c.  106.,  on  which  the 
question  turns,  are  the  following :  — 

Sect.  12.  ^'  That  the  Court,  in  exercise  of  its  primary  juris- 
diction, by  virtue  of  this  act  shall  have  superintendence  and  con- 
trol in  all  matters  in  bankruptcy,  and  shall  hear,  determine, 
and  make  order  in  any  matter  of  bankruptcy  whatever,  so  far 
as  the  assignees  are  concerned,  relating  to  the  dispoution  of  the 
estate  and  effects  of  the  bankrupt,  or  of  any  estate  or  effects 
taken  under  the  bankruptcy,  and  claimed  by  the  assignees  for 
the  benefit  of  the  creditors,  or  relating  to  any  acts  done,  or 
sought  to  be  done,  by  the  assignees  in  their  character  of  assignees, 
by  virtue  or  under  colour  of  the  bankruptcy ;  and  also  in  any 
matter  of  bankruptcy  whatever,  as  between  the  assignees  and 
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any  creditor  or  other  person  appearing  and  submitting  to  the 
jurifldiction  of  the  Court,  and  also  in  any  application  for  a  cer- 
tificate of  oanformity,  and  in  any  other  matter  (whether  in 
bankruptcy  or  not)  where  the  Court,  by  virtue  of  this  act,  has 
juiisdiction  over  the  subject  of  the  petition  or  application,  save 
and  except  as  may  be  by  this  act  otherwise  specially  provided ; 
and  subject  in  all  cases  to  an  appeal  to  such  one  of  the  vice- 
chancellors  of  lihe  High  Court  of  Chancery  as  the  lord  chan- 
cellor shall  from  time  to  time  be  pleased  to  appoint  to  sit  in 
bankruptcy :  Provided  always,  that  if  no  such  appeal  be  entered 
within  twenty-'atte  days  from  the  date  of  any  decision  or  order  of 
the  Court,  and  be  thereafter  duly  prosecuted,  every  such  deci- 
sion or  order  shall  be  final ;  and  that  every  appeiJ  shall  be  sub- 
ject to  such  regulation,  in  regard  to  deposit  of  costs,  as  shall  by 
any  general  rule  or  order  to  be  made  in  pursuance  of  this  act 
be  directed." 

Sect  104.  ^  That  before  notice  of  any  adjudication  in  bank- 
mpicj  shall  be  given  in  the  London  Gazette,  and  at  or  be- 
fore the  time  of  putting  in  execution  any  warrant  of  seizure 
which  shall  have  been  granted  upon  such  adjudication,  a  dupli- 
cate of  such  adjudication  shall  be  served  on  the  person  adjudged 
bankrupt  personally,  or  by  leavii^  the  same  at  the  usual  or  last 
known  place  of  abode,  or  place  of  buaness  of  such  person ;  and 
such  person  shall  be  allowed  seven  days,  or  such  extended  time, 
110^  exceeding  fourteen  days  in  the  whole,  as  the  Court  shall  think 
fit  from  the  service  of  such  duplicate,  to  show  cause  to  the  Court 
against  the  validity  of  such  adjudication ;  and  if  such  person 
shall  within  such  time  show,  to  the  satisfaction  of  the  Court,  that 
the  petitioning  creditor  s  debt,  trading,  and  act  of  bankruptcy, 
upon  which  such  adjudication  has  been  granted,  or  any  or  either 
of  such  matters  are  insufiScient  to  support  such  adjudication, 
and  upon  such  showing  no  other  creditor's  debt,  trading,  and 
act  of  bankrupty  sufiScient  to  support  such  adjudication,  or  such 
of  the  said  last  mentioned  matters  as  shall  be  requisite  to  sup- 
port such  adjudication  in  lieu  of  the  petitioning  creditor's  debts, 
trading,  and  act  of  bankruptcy,  or  any  or  either  of  such  mat- 
ten  which  shall  be  deemed  insufiScient  in  that  behalf,  as  the 
case  may  be,  shall  be  proved  to  the  satisfaction  of  the  Court, 
the  Court  shall  thereupon  order  (in  the  form  contained  in  sche- 
dule U.  to  this  act  annexed,  or  to  the  like  effect)  such  adjudi- 
cation to  be  annulled,  and  the  same  shall  by  such  order  be  an- 
nulled accordingly ;  but  if,  at  the  expiration  of  the  said  time, 
no  cause  shall  have  been  shown  to  the  satisfaction  of  the  Court 
for  the  annulling  such  adjudication,  the  Court  shall  forthwith, 
after  the  expiration  of  such  time,  cause  notice  of  such  adjudi- 
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cation  to  be  given  in  the  London  Grazette^  and  shall  thereby 
appoint  two  public  sittings  of  the  Court  for  the  bankrupt  to 
surrender  and  conform,  the  last  of  which  sittings  shall  be  on  a 
day  not  less  than  thirty  days,  and  not  exceeding  sixty  days,  from 
such  advertisement,  and  shall  be  the  day  limited  for  such  sur- 
render :  Provided  always,  that  the  Court  shall  have  power  from 
time  to  time  to  enlarge  the  time  for  the  bankrupt  surrendering 
himself^  for  such  time  as  the  Court  shall  think  fit,  so  as  every 
order  be  made  six  days  at  least  before  the  day  on  which  such 
bankrupt  was  to  surrender  himself,"  &c 

Sect  233.  ''  That  if  the  bankrupt  shall  not  (if  he  were 
within  the  United  Kingdom  at  the  date  of  the  adjudication), 
toiihin  twenty'one  days  after  the  advertisement  of  the  bank- 
ruptcy in  the  London  Gazette,  or  (if  he  were  in  any  other 
part  of  Europe  at  the  date  of  the  adjudication),  within  three 
months  after  such  advertisement,  or  (if  he  were  elsewhere  at 
the.  date  of  the  adjudication)  within  twelve  months  after  such 
advertisement,  have  commenced  an  action,  suit,  or  other  pro" 
ceeding  to  dispute  or  annul  the  fiat  or  the  petition  for  adjudica- 
tion, and  shall  not  have  prosecuted  the  same  with  due  diligence 
and  with  effect,  the  Gazette  containing  such  advertisement 
shall  be  conclusive  evidence  in  all  cases  as  against  such  bank- 
rupt; and  in  all  actions  at  law,  or  suits  in  equity  brought  by 
the  assignees  for  any  debt  or  demand,  for  which  such  bankrupt 
might  have  sustained  any  action  or  suit,  had  he  not  been  ad- 
judged bankrupt,  that  such  person  so  adjudged  bankrupt  be- 
came a  bankrupt  before  the  date  and  issuing  forth  of  such 
fiat,  or  before  the  date  and  filing  of  the  petition  for  adjudica^ 
tion ;  and  that  such  fiat  was  sued  forth,  or  such  petition  filed 
on  the  day  on  which  the  same  is  stated  in  the  Gtusette  to  bear 
date/' 

Mr.  Daniel  and  Mr.  Motteram,  in  support  of  the  appeal,  con- 
tended that  the  petition  of  the  bankrupt  to  annul  the  adjudica- 
tion was  properly  addressed  to  the  commissioner,  and  that  it 
was  the  proper  commencement  of  a  proceeding  to  annul  the 
adjudication  within  the  scope  of  the  233rd  section  of  the 
Bankrupt  Law  Consolidation  Act.  That  the  petition,  there- 
fore, was  presented  to  the  proper  tribunal,  and  within  the 
time  allowed  to  the  bankrupt  for  that  purpose.  That  the 
104th  section  had  only  a  special  object,  and  a  special  purpose^ 
—  to  give  the  bankrupt  the  opportunity  merely  of  protecting 
himself  against  the  advertisement  of  the  adjudication;  but 
that  if  he  did  not  need  that  protection,  he  was  at  liberty 
to  institute  an  original  proceeding  to  annul  such  adjudica- 
tion before  the   commissioner;    and   was  not  limited  to  the 
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time  prescribed  by  the  lOith  section.  That  as  to  the  juris- 
dicdon,  the  whole  primary  jurisdiction  in  bankruptcy  had 
been  by  the  12th  section  transferred  from  the  great  seal  to 
the  commissioner;  and  what  now  remained  in  the  great  seal, 
as  dispensed  by  the  vice-chancellor  or  lords  justices  sitting 
in  bankruptcy,  was  an  appellate  jurisdiction  only ;  and  that 
therefore  all  power  to  annul  a  fiat  or  adjudication  in  bank- 
ruptcy had  been  completely  swept  away  from  the  superior  court, 
and  was  now  reposed  in  the  commissioner.  They  denied  that 
any  assent  on  the  part  of  the  bankrupt  to  the  adjudication  had 
been  given  in  evidence,  or  that  it  could  be  implied ;  that  his 
quitting  the  custody  of  the  sheriff  could  not  be  considered 
such,  as  it  was  an  involuntary  act  on  his  part,  his  discharge 
having  been  sent  by  the  petitioning  creditors,  at  whose  suit  he 
had  been  in  custody.  They  relied  on  Exparte  Thorold  (a),  Ex^ 
parte  Samuel  Bean  (&):  they  referred  to  Shelford  on  the  Bank- 
rapt  Act,  in  the  note  to  the  233rd  section,  page  318.,  and  Re 
Cheeiham.  {c) 

Mr  SuHiTiston  and  Mr.  fF,  ff.  Cooper  for  the  respondents. 
They  contended  that  there  still  remained  sufficient  jurisdiction 
m  the  great  seal  to  entertain  the  question  of  the  annulment 
of  an  adjudication ;  but  that  the  application  for  that  object  must 
be  made  in  the  cases  provided  for  by  the  12  th  section  of  the 
statute.  As  to  this  point  they  referred  to  the  former  acts  of 
1  &  2  Will.  4.  c.  56.  and  5  &  6  Vict  c.  122.  s.  23.,  and  com- 
pared them  with  the  corresponding  sections  in  the  Bankrupt 
Law  Consolidation  Act,  12  &  13  Vict.  c.  106.  This,  how- 
ever, they  considered  a  minor  subject  of  investigation,  as  in  the 
present  case  the  petition  to  annul  the  adjudication  was  not  a 
'  proceeding'  contempated  by  the  233rd  section,  but  was  in 
fact  an  appeal  from  the  decision  of  the  commissioner,  and  which 
as  such  he  was  not  competent  to  entertain.  They  admitted 
that  the  bankrupt  had  full  right  to  have  the  validity  of  the  ad- 
judication inquired  into,  but  that  for  that  purpose  his  remedy 
was  limited  to  the  mode  pointed  out  by  the  104th  section  of  the 
statute ;  that  he  was  not  to  have  the  option  of  choosing  the  tri- 
bunal before  which  such  inquiry  should  be  made ;  and  that  he 
oould  not  compel  the  commissioner  by  any  proceeding  to  inves- 
tigate for  a  third  time  the  very  same  question  which,  Istly,  in 
an  exparte  statement  on  the  part  of  the  petitioning  creditor, 
and  2ndly,  by  an  application  to  stay  the  advertisement  of  the 
adjudication,  he  (the  commissioner)  had  already  disposed  of. 


1S53. 

' — . — ' 

Carter 

V. 

DiUMOCK 

AND  OTHEIIg. 

Argument, 


(a)  3  M.  D.  &  De  G.  274— 2S5. ; 
8.  C.  1  PhiL  239. 


B.  &  I.— VOL.  I. 


! 


b)  I  De  G.  M.  &  G.  486. 

c)  21  L.  J.  R.  Bk^.  6. 
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Argument, 
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If  a  bankrupt  could  do  so,  all  the  enactments  which  required 
certain  things  to  be  done  within  certun  specified  times,  would 
be  abrogated.  Thej  relied  upon  the  distinction  in  Exparte 
Bean  (a),  as  being  that  of  an  application  by  a  creditor,  who  as 
such  came  in  without  any  proYious  knowledge  of  or  being  a 
party  to  the  prior  proceedings,  and  relied  on  Exparte  Thorold  {V) 
as  being  a  decision  in  their  favour. 

Mr.  Daniel,  in  reply,  said  the  simple  question  was.  Whether 
the  commissioner,  upon  the  subject  of  an  adjudication,  had  not, 
from  the  beginning  and  throughout,  the  sole  power  of  deciding 
whether  the  adjudication  should  take  place  or  not,  and  that  on 
the  19th  of  Msdx^h,  when  the  bankrupt  presented  his  petition^ 
the  jurisdiction  rested  clearly  with  the  commissioner. 


Judgment, 


The  Lobd  Chancellob  said  he  should  recommend  their 
lordships  to  affirm  the  judgment  of  the  late  Lord  Chancellor 
Truro.  The  question  for  their  lordships'  decision  seemed  to 
him  to  be  sufficiently  simple,  and  there  would  be  no  adYantage 
obtained  by  postponing  tiieir  judgment.  He  thought  the  de- 
cision of  Lord  Truro  a  correct  decision.  With  respect  to  the 
question,  as  to  whether  the  whole  or  how  much  of  the  juris- 
diction of  the  great  seal  had  been  transferred  by  the  12th  sec- 
tion of  the  Bankrupt  Law  Consolidation  Act  he  need  express 
no  opinion,  as  in  his  judgment  the  question  was  narrowed  to 
the  time  within  which  a  bankrupt  was  entitled  to  show  cause 
against  the  validity  of  the  commissioner's  adjudication.  His 
lordship  stated  fully  the  facts  of  the  case,  and  said  that  in  his 
opinion  the  bankrupt  should  have  shown  cause  either  within  the 
seven  days  or  the  fourteen  days,  as  provided  for  by  the 
104th  section.  The  first  investigation  before  the  commissioner 
being  an  exparte  one  in  the  absence  of  the  bankrupt,  the  legis- 
lature intended  to  give  him  an  opportunity,  before  the  insertion 
of  the  advertisement  of  the  adjudication  in  the  Gazette,  of 
questioning  the  propriety  of  such  adjudication,  and  he  had 
seven  days  or  fourteen  days  allowed  him  after  service  of  the 
duplicate  of  the  adjudication  upon  him  for  that  purpose.  This 
also  was  an  opportunity  for  the  Commissioner  to  review  his 
decision.  If  he  is  satisfied  that  the  adjudication  is  not  to  be 
published,  the  adjudication  is  annulled ;  if  otherwise,  the  adver- 
tisement is  inserted  in  the  Gazette  as  a  matter  of  course.  The 
233rd  section  provides  thus  (his  lordship  here  read  the  section). 
Now  what  happened  was  this :  the  bankrupt  did  not  appear 
before  the  commissioner  within  the  seven  days,  to  get  him  to 


(a)  Ubistqtrd. 


(b)  Uhitvpra, 
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ieview  the  adjudication;  but  on  the  19th  of  March,  a  month 
after  the  duplicate  of  the  adjudication  had  been  served  upon 
him,  presented  his  petition  to  the  comnuniseioner  to  annul  the 
adjudication.  Was  this  a  proper  proceeding  or  not?  He,  the 
lord  chancellor,  was  clearly  of  opinion  that  it  was  not  The 
jurisdiction  given  to  the  commissioner  upon  this  subject  was 
pointed  out  by  the  before-mentioned  section.  If  the  bankrupt 
does  not  avail  himself  of  the  opportunity  thereby  given  him,  the 
commissioner  adjudicates  as  if  the  bankrupt  were  before  him. 
The  adjudication  is  to  all  intents  and  purposes  as  if  all  the 
parties  were  before  him.  The  contention  is,  that  this  is  not  an 
aj^eal  from  the  commissioner's  decision ;  but  to  himi  the  lord 
chancellor,  this  appeared  a  trifling  with  words.  There  was  no 
difference,  whether  it  is  called  an  appeal  or  not.  The  application 
18  to  undo  that  which  has  been  done.  What  the  233rd  section 
means  is,  that  when  the  commissioner  has  made  his  adjudi- 
cation, he  is  functus  officii  as  to  that  part  of  his  duty.  His 
decision  ia  conclusive  and  finaL  Upon  the  general  question  he, 
the  lord  chancellor,  had  very  little  doubt  from  the  beginning 
of  the  argument ;  and  it  was  only  out  of  respect  for  the  opinion 
of  the  very  learned,  intelligent,  and  experienced  judge  who  was 
lately  his,  the  lord  chancellor's,  colleague,  that  he  had  any 
doubt  He  thought  it  would  be  a  dangerous  doctrine  to  say, 
that  the  bankrupt  should  be  allowed  to  escape  from  the  require- 
ments of  the  legislature,  which  it  would  be  to  hold  that  he 
might,  after  the  opportunity  afforded  him  by  the  statute,  come 
and  upset  the  adjudication.  Now,  two  authorities  had  been 
relied  on  by  the  counsel  for  the  appellant.  One  before  Lord 
Lyndhurst;  Exparte  Thoroldhe,  the  lord  chancellor,  thought 
was  a  decision  directly  the  other  way.  It  was  true  that  Lord 
Lyndhurst  makes  use  of  this  expression  —  ^^  A  petition  to  the 
Court  of  Review  to  annul  the  fiat  is,  I  think,  obviously  compre- 
hended within  the  words  *  other  proceeding'  in  the  section;" 
but  his  decision  is,  that  it  was  not  presented  in  proper  time. 
As  to  the  other  case  of  Exparte  JBean^  that  was  the  application 
of  a  creditor — a  third  party.  He  was  necessarily  a  stranger  to 
the  prior  proceedings  before  the  commissioner,  and  he  might 
very  properly  say,  if  he  were  injured  by  the  proceeding,  that  it 
was  done  in  his  absence,  and  without  his  having  had  an  oppor- 
tunity of  appearing  before  the  commissioner.  This  was  totally 
a  different  state  of  circumstances,  and  it  was  at  the  instance  of 
a  party  who  could  not  have  come  in  under  the  provisions  of  the 
I04th  section.  On  the  whole,  he,  the  lord  chancellor,  was  of 
opinion,  that  in  the  present  case  it  had  been  an  attempt  of  the 
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bankrupt  to  open  that  which  had  been  previously  definitively 
decided  by  the  commissioner  by  an  improper  proceeding,  as  an 
appeal  from  such  decision.    The  costs  of  the  respondents  must 


Others.    ^^^  out  oi  the  estate. 

Judgment  of  Lord  Chancellor  Ti'uro  affirmed. 
Solicitors,  Ivimey  ;  and  Narris,  AUen  Sf  Simpson. 


AND 

Judgment 


Court  of 
Bankruptcy. 

May  2. 

A  petition  to 
annul  the  ad- 
judication on 
the  ground  of 
the  infancy  of 
the  hankrupt, 
will  be  dls- 
xnissed,  unless 
presented 
within  the  time 
prescribed  by 
the  233rd  sect 
of  Stat  12  &  13 
Victc  106. 

Argument, 


EXP  ARTE  JOHN  WEST  THE  YOUNGER,  IN  RE 
W.  WEST  AND  J,  WEST  THE  YOUNGER. 

Before  Mr.  Commissioneb  Holroyd. 

1  HIS  was  a  petition  of  J.  West  the  younger,  and  prayed 
that  the  adjudication  as  against  him  might  be  annulled  on  the 
ground  of  infancy. 

The  petition  for  adjudication  was  dated  March  5.  1853,  on 
which  day  the  bankrupt  surrendered.  He  filed  his  balance 
sheet  on  the  9th  of  April,  and  his  petition  to  annul  on  the  19th 
of  April.  The  bankrupt  would  not  be  twenty-one  years  of  age 
until  the  following  September. 

Mr.  Duncan  for  the  petitioner. 

Mr.  Heather  (solicitor),  for  the  assignees,  cited  sections  12.  and 
233.  of  the  Bankrupt  Law  Consolidation  Act.  (a) 


Judgment 


Mr.  Commissioner  Holrotd.  The  effect  of  sect  233.  is 
the  same  in  substance  as  the  sect.  24.  of  5  &  6  Vict,  c  22.^ 
and  limits  the  time  within  which  a  bankrupt  can  dispute  a  fiat. 
The  words  in  the  sect.  233.  *^  other  proceeding  to  dispute  or 
annul  the  fiat,"  &c«  will  comprehend  a  petition  for  that  purpose. 
The  time  fixed  by  this  section  is  twenty-one  days :  it  is  im* 
perative  as  to  this.  The  act  of  Parliament  is  conclusive  that 
he  was  a  bankrupt.    If  I  were  to  annul  upon  this  petition,  I 


(a)  The  12tli  section  relates  to  the 
primarj  and  appellate  jurisdiction  of 
the  Court,  and  provides  that  an  ap- 
peal from  a  decision  or  order  of  the 
Court  must  be  entered  within  twenty* 
one  days,  or  that  such  order  or  de- 
cision shall  be  final.  Section  233. 
enacts,  *'  That  if  any  bankrupt  shall 
not  Qf  within  the  United  Kingdom  at 
the  date  of  the  adjudication),  within 
twenty-one  days  ai'tcr  the  adYertise- 


ment  in  the  London  Gazette  have 
commenced  an  action,  suit,  or  other 
proceeding  to  dbpute  or  annul  the 
nat,  or  petition  for  adjudication,  &c. 
the  Gazette  containing  such  adver- 
tisement shall  be  conclusive  evidence 
in  all  cases  as  against  such  bankrupt, 
that  such  person  so  adjudged  banlc- 
rupt  became  a  bankrupt  befoi*e  the 
date  and  filing  of  the  petition  for  ad* 
judication. 
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should  render  this  section  of  the  act  inoperative ;  Exparte  T?uh 
rM{a)y  Exparte  Vey8ey,(Ji) 

The  petition  must  be  dismissed,  (c) 
Solicitors,  H.  A.  Reed  ;  and  Heather  8f  Moger. 
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(a)  ]  PhU.  239.;   S.  C.  3  M.  D.  & 
De  6.  385. 
(5)  3  M.  D.  &  De  G.  420. 

Jc)  In  the  matter  of  Pritchard 
PriicAard,  before  Mr.  Commis- 
Bioner  Fonblanqutj  a  petition  was 
presented  to  annul  the  adjudication 
on  the  ground  of  infancy,  and  the 
case  was  heard  on  the  merits.  No 
order  was  made  on  the  petition,  it 
appearing  that  the  son  had  held 
himself  out  to  the  world  as  an  adult. 
Bat  the  learned  Commissioner  inti- 
mated an  opinion  that,  however  other 


parties  might  be  concluded,  an  in- 
fant was  not  bound  by  the  233rd  sec- 
tion. See  also  Exparte  Carter  re 
Carter,  decided  by  Lord  Truro  Ch., 
on  appeal  from  V.  C.  Knight  Bruce 
(1  De  G.  M.  &  G.  12.),  which  de- 
cided that,  after  the  lapse  of  the 
time  mentioned  in  sect.  233.,  the 
commissioner  has  no  jurisdiction  to 
entertain  an  application  to  review 
the  ailjudication,  either  under  this 
section  nor  section  104.  Neither  of 
these  authorities  were  noticed  in  the 
above  case. 


1853. 


EXPARTS 

John  West 
THE  Younger, 
IN  RE  W.  West 

AND  J.  West 
THE  Younger. 

Judgments 


BE  JAMES  SIMONS,  (a) 


Court  for 
Relief  of 
Insolvent 
Debtors. 
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Before  Mr.  Commissioner  Phillips. 

April  23. 

R.  COOKEy  on  a  former  day  on  behalf  of  a  creditor,  obtained  Where  an  in- 

a  rule  calling  on  the  sureties  for  the  insolvent's  appearance  at  a  Jl^n^^is- 

county  court  to  show  cause  why  the  recognisance  entered  into  charged  ih>m 

by  them  should  not  be  estreated,  the  insolvent  not  having  ap-  filling  t^ 

peared  according  to  the  order  for  hearing.  sufficient  sure- 

••_•  ties  who  had 

Mr.  Dowse  showed  cause.     The  first  objection  to  the  appli-  entered  into  a 

cation  was,  that  the  insolvent  had  been  discharged  out  of  custody  j^gnisance 

by  the  detaining  creditor,  and  as  the  rule  had  not  been  applied  sionai  assignee 

for  tiU  after  the  petition  had  virtually  fallen  to  the  ground  by  f^^e^l^^oi^ng 

the  nullification  of  the  vesting  order,  it  could  not  now  be  sus-  to  the  order  for 
tained.     In  Grange  v.  Trickett  (6),  and  subsequently  in  Kemot    ^on°a  rule  to 

V.  Pittis  (c),  it  was  decided  that  the  discharge  of  an  insolvent  show  cause 

under  such  circumstances  revested  the  property,  and  determined  nisanee^slTould" 

the  title  of  the  assignee  and  the  jurisdiction  of  the  Court.  "^*^^{"*\®^ 

Here  the  insolvent  was  discharged  by  his  detaining  creditor  on  not  having  ap- 
peared,— Meld^ 
that  his  illness 

▼as  a  good  answer  to  the  rule. 
SeMe,  the  Conrt  has  no  power  to  enforce  such  a  rule  after  the  insolvent  has  heen  discharged  oat 

of  custody  by  his  detaining  creditor;  Grange  Y.^Trickett,  Kemot  y.  Pittis, 

(a)  This  rule  had  been  granted  absolute  (b)  21  L.  J.  Q.  B.  26.,  since  overruled  in 

in  the  first  instance,  but  it  was  subsequently      Exch.  Ch. 
altered  to  a  rule  nisi  by  consent  of  counsel.  (c)  21  L.  J.  Q.  B.  413. 

See  ante^  p.  4. 

j>  3    i 
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Argument. 


Judgment, 


the  14th  March,  and  this  application  was  not  made  till  the 
15th  of  the  following  month ;  therefore  it  was  dear,  when  the 
rule  was  granted,  not  only  was  the  insolvency  at  an  end,  but 
the  jurisdiction  of  the  Court  was  entirely  gone.  Secondly,  the 
application  was  not  made  by  the  proper  person.  The  sureties, 
according  to  the  terms  of  the  recognisance,  acknowledged  them- 
selves indebted  to  the  provisional  assignee :  he  was  the  person  to 
whom  the  money  was  payable,  and  the  only  person  by  whom 
the  application  could  be  made ;  but  it  was  not  anywhere  alleged 
that  he  had  applied  for  the  rule,  or  deputed  any  person  to  act  on 
his  behalf.  The  principle  was  the  same  as  where  money  was 
ordered  to  be  paid  to  a  sheriff;  there  no  person  could  apply  for 
the  payment  of  it  but  the  sheriff,  unless  authorised  by  a  warrant 
of  attorney ;  but  here  there  was  no  warrant  of  attorney.  Thirdly, 
his  affidavits  showed  that  the  insolvent  did  appear,  but,  in  con- 
sequence of  illness,  he  was  obliged  to  leave  the  court,  and, 
acting  under  medical  advice,  he  had  remained  away.  [Mr. 
Commissioner  Phillips,  Why  did  not  the  insolvent  send  some 
one  into  court  to  allege  that  excuse  ?]  The  fact  was  represented 
to  the  judge.  Upon  these  grounds,  he  submitted,  the  rule  must 
be  discharged. 

Mr.  Cooke  observed  the  important  point  seemed  to  be  the 
allegation  of  illness.  [Mr.  Commissioner  Phillips,  No  doubt 
that  is  important ;  but  how  could  I  enforce  this  rule  after  the 
decision  in  Grange  v.  Trickett.']  The  debt  was  due  on  the 
9th  of  March,  the  day  appointed  for  the  hearing,  and  the  as- 
signee might  then  have  applied  for  the  estreat  of  the  recog- 
nisance. 


Mb.  Commissioner  Phillips.  The  illness  of  the  insol- 
vent is  conclusive,  (a)  It  is  not  the  fault  of  the  bail  that  the 
insolvent  did  not  appear  at  the  time  and  place  appointed,  and  it 
would  be  a  hardship  on  them  if  called  on  to  pay  for  the  act  of 
Ood.     The  rule  must  be  discharged. 

Bule  dischai^ed. 
Attorneys,  Richards,  and  Walker* 


(d)  1  &  2  Vict  c.  110.  0. 38. 
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EXP  ARTE  FELL,  IN  RE  FELL.  ' — • — ' 

Before  Mb,  Commissioner  Fane.  bS?krottct 

i  HE  petition  for  adjudication  in  this  case  was  dated  Novem-       ^^^  ^^' 

ber  11.  1852,  and  Fell  was  adjudged  bankrupt  on  the  13th.  rnpt'rcertifi-  ~ 

There  was  a  previous  bankruptcy  in  1843,  in  respect  of  which  ^*^,^-""*' 

Fell  had  not  obtained  his  certificate.     He  was  opposed  at  the  years  withont 

certificate  meeting  on  the  4th  February  last,  on  which  occasion  {l^^^^^^he 

his  certificate  was  ordered  '*  to  be  suspended  for  two  years  from  should  have 

the  date  of  the  petition,  without  protection,  unless  he  shall  be  in  for  ^J^'"^^ 

custody  at  the  suit  of  one  or  more  of  his  creditors ;  in  which  case  months  at  the 

he  may  apply  for  his  discharge  and  protection  after  he  shall  have  dUor?  to^piy" 

been  in  custody  three  months.**    The  bankrupt  was  arrested  on  *?^  ^*  ^**:  ^ 

ii/>iT^«_  t  T  111  charge  and  for 

ft  CO.  «a.  on  the  18tn  h  ebruary,  by  a  creditor  who  had  not  come  protection,  and 
in  to  prove  under  the  bankruptcy,  and  had  been  in  custody  more  *^*d^A  ^tw 

than  three  months.  j^earsi^as  taken 

Mr.  Lawrance  (solicitor)  now  applied  for  his  discharge.  wd^^ned 

Mr.  Raw  (solicitor)  for  the  detaining  creditor,  opposed  on  two  in  prison  for 
grounds.  1st,  That  the  protection  of  this  court  was  of  no  avful  as  at^Tdt  of  a 
against  the  common  law  right  of  a  creditor  not  coming  in  under  creditor,  who 
the  bankruptcy;  Exparte  Rufford  in  re  Rufford  and  Exparte  under  the 
Wragge  in  re  Wragge.  (a)    2ndly,  That  Fell  being  an  uncertifi-  ^*!r"^^' 
cated  bankrupt,  the  proceedings  under  the  present  bankruptcy  mpt  was  en- 
were  void.     Exparte  Devas  in  re  Kenton  {b)  and  Re  Dennis,  (c)  ^ia^aw  wid 

protection 

Mb.  Commissioner  Fane.    As  to  the  first  objection,  the  ^^  b^"^' 
pomt  was  not  decided  in  the  case  cited,  (a)    I  do  not  see  any  mpt  Law  Con- 
material  distinction  between  a  commitment  and  a  ca.  sa.     I  ^4^*^^*^  ^^ 
bave  always  thought  that  a  debtor  should  not  be  left  to  the 
mercy  of  his  creditors,  but  that  having  undergone  the  pimish- 
ment  awarded  by  the  Court  to  mark  its  sense  of  his  conduct  as  a 
trader,  he  is  entitled  to  protection,  {d)    As  to  the  second  objec- 
tion, later  judges  have  superseded  llie  doctrine,  that  a  bankrupt 
cannot  possibly  acquire  property,  and  have  decided  that  after-fiats 
can  be  supported  upon  the  doctrine  of  reputed  ownership.     I 
shall  discharge  the  bankrupt,  and  now  renew  his  protection  under 
sect.  112.  of  the  Bankrupt  Law  Consolidation  Act  {e) 

Solicitors,  Lawrance  Sf  Plews;  and  Raw  8f  Gumey. 

(a)  2  De  G.  M.  &  G.  234.  or  custody  at  the  date  of  the  adjudi- 

(b)  1  M.  &  A.  432.  cation,  he  shall  be  free  from  arrest 
{ej  I  Fonb.  N.  R.  207.  or  im{>ruonment  b^r  any  creditor  for 
(a)  11  &  12  Vict.  c.  86.     This  act  such  time  after  finishing  his  exami- 

iraa  drawn  np  by  the  learned  Com*  nation  until  his  certificate  be  allowed, 

missioner.  as  the  Court  shall  from  time  to  time 

I  (e)  12  k  13  Vict.  c.  106.   s.  112. :  think  fit  to  appoint.** 
"  If  any  bankrupt  be  not  in  prison 

B  4 
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Court  for  RE  JOHN  HENRY  NAINBY. 

Relief  of 

Debtors.  Before  Mb.  COMMISSIONER  PfilLLIPS. 

May  7.  i" 

N^  who  had  IN  1840  the  insolvent  was  committed  to  the  Fleet  prison  at 
E^  «ch^  ^^^  suit  of  a  creditor  for  the  sum  of  U6f.  35.  lOd.  In  1846  he 
dule  as  the  lay   filed  a  petition  and  schedule,  and  received  his  discharge  in  the 

impropriator  of  -r\**ji  •j]pi_*«i  i. 

the  tithes  of  the  ^ame  yean  Dunng  the  penod  of  his  insolvency  he  was  pos- 
village  of  Lind-  gessed  of  the  tithes  of  the  rectory  at  Lindfield  in  Sussex.  The 
solvent  and  in  assignees  being  desirous  to  ascertain  the  actual  amount  of  the 
pi8on,^S.,  by  insolvent's  liabilities,  the  case  was  referred  to  the  registrar  of 
the  bishop.  the  court  for  examination,  who  reported,  amongst  other  matters, 
dutltr^^*^^  "  "^^^  Reverend  Francis  HiU  Sewell  claims  127Z.  10*.  for  four 
curate,  which  years  and  three  months'  services  in  the  parish  church  of  Lind- 
perform^^r  ^  ^^^^y  as  curate,  at  302.  per  annum,  and  which  he  claims  from 
nine  years.  On  the  insolvent  as  lay  impropriator  of  the  tithes  of  the  rectory  of 

a  claim  beinff  »         *      *  » 

made  by  &  Lindfield.  I  do  not  find  upon  whose  nomination  Mr.  Sewell  per- 
againstthe        formed  the  duties;  but  I  find  the  insolvent,  as  owner  of  the 

estate  of  N.  for  '  -•     i  t_  j 

remuneration  tithes,  was  bound  to  pay  a  curate,  and  that  the  accustomed 

for  four"y7are*  stipend  was  30/.  per  annum,  and  therefore  I  admit  the  claim 

part  of  the  nine,  subjcct  to  the  approval  of  the  Court."    A  rule  nisi  was  ob- 

3oi i^ramium,  ^^^^d,  Calling  on  the  insolvent  and  the  several  parties  named 

—-fieW,  that  as  in  the  report,  to  show  cause  why  it  should  not  be  confirmed. 

N  was  the  lav 

impropriator  of       ^^^*  Dowse^  on  behalf  of  the  insolvent,  showed  cause,  and 
*^«  ***^®*»  ^^    objected  to  the  claim  of  Mr.  Sewell ;  whereupon  an  order  was 
liable  to  S.  for    made  confirming  the  report,  with  certain  exceptions,  and  *^  that 
Sum^"^*        Mr.  Sewell  should,  on  notice  being  given  to  him,  attend  before 
Argvmint      ^^^  examiner  and  prove  his  debt,  or  the  claim  would  be  dis- 
allowed."    Subsequently,  a  second  report  was  made,  in  which 
the  registrar  found,  "  I  have  been  attended  by  Mr.  Sewell,  who 
has  been  examined  upon  oath,  and  after  hearing  all  the  evidence 
offered,  I  find  Mr.  Sewell  is  no  creditor." 

Mr.  Cooke^  on  a  former  day,  on  behalf  of  the  assignees,  ob- 
tained a  rule,  ^^  that  the  report  as  altered  pursuant  to  the  order 
of  the  Court  be  absolutely  confirmed." 

Mr.  Dowse,  on  behalf  of  the  insolvent,  showed  cause;  and  after 
remarking  on  other  points  of  the  report,  contended  that  the 
application  on  behalf  of  Mr.  Sewell  was,  that  he  was  a  hired 
person,  and  therefore  entitled  to  wages ;  but  no  evidence  was 
given  before  the  registrar  of  his  appointment,  and  no  evidence 
was  offered  to  the  Court ;  all  that  had  been  done  was,  to  pro- 
duce on  a  former  occasion  the  case  of  Bonsey  v.  Lee  (a),  and 

(a)  1  Vem.  246, 
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apply  that  tlie  ori^al  report  should  be  confirmed.  [Mr.  Com- 
missioner Phillips.  I  understood  there  were  some  admissions 
made,  and  I  understood  some  facts  were  admitted,  which  met 
that  case,  I  understood  he  did  duty,  and  that  the  vicarage  was 
endowed.]  It  was  a  donative  under  the  Crown,  granted  in  the 
reign  of  Elizabeth,  and  endowed  with  peculiar  privileges:  it 
did  not  lapse :  the  grantee  had  the  sole  appointment,  and  the 
bishop  was  without  jurisdiction,  therefore  the  case  cited  did  not 
apply.  As  Mr.  Sewell  sought  to  impeach  the  last  report,  it 
was  reasonable  to  expect  some  evidence  in  support  of  that  im- 
peachment; but  there  was  no  affidavit  to  contradict  or  ex* 
plidn  anything  reported  by  the  registrar,  or  to  show  that  he  had 
come  to  a  wrong  conclusion.  Blackstone  said  (a),  "  An  ad- 
vowson  donative  is  where  the  king,  or  any  subject  by  his  license, 
doth  found  a  church  or  chapel,  and  ordains  that  it  shall  be 
merely  in  the  gift  or  disposal  of  the  patron,  subject  to  his  visi- 
tation only,  and  not  to  that  of  the  ordinary,  and  vested  abso- 
lutely in  the  clerk,  by  the  patron's  deed  of  donation,  without 
presentation,  institution,  or  induction.''  The  right,  therefore,  of 
appointment  here  was  in  the  donee ;  and  if  any  person  took 
upon  himself  the  duties  without  his  appointment,  he  would  be 
entitled  to  no  remuneration.  In  Rennel  v.  Bishop  of  Lin* 
coin  (&),  the  question  of  appointment  was  fully  considered  ;  and 
Littledale  J.  said,  "  As  long  as  the  right  of  institution  is  in  the 
patron,  the  complete  dominion  remained  with  the  patron,  and, 
when  the  church  is  vacant,  he  may  take  the  profits  to  his  own 
use ; "  and  again,  ^*  If  the  church  be  void,  the  freehold  is  in  the 
patron,  though,  perhaps,  he  may  be  compelled,  by  ecclesiastical 
censures,  to  fill  it ;  but,  in  the  meantime,  he  may  enter  upon  the 
glebe,  and  take  the  profits  of  that  and  the  tithes."  This  view 
was  supported  by  the  case  of  Repingtariy  Executor  v.  The  G(h 
vemors  of  Tamioorth  School  (c),  and  that  a  donative  did  not 
lapse.     Fair  child  v.  Gaire  (d)  was  also  an  authority. 

These  cases  proved  that  the  appointment  vested  in  the  in- 
solvent, and  did  not  lapse ;  therefore  Mr.  Sewell  was  bound  to 
show  that  he  had  been  regularly  appointed.  The  circum- 
stances were  these:  a  Mr.  Dunn  had  been  appointed  by  the 
insolvent,  but  in  consequence  of  some  disagreement,  a  suit  was 
instituted  in  Chancery,  which  resulted  in  Mr.  Dunn  resigning 
the  appointment.  Mr.  Sewell,  who  was  then  a  candidate  for 
holy  orders,  heard  that  Dunn  was  about  to  retire,  and  obtained 
an  interview  with  the  bishop ;  but  the  bishop  expressed  great 


1S53. 

' — i — ' 

Bb  John 

Henbt 

Nainbt. 

Argument 


(a)  Vol.  ii.  p.  22.  2nd  ed. 


7  B.  &  C.  113. 


(c)  2  Wils.  150. 

(d)  YelY.  61. 
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doubtB  as  to  the  probability  of  recovering  the  stipend.  Sub- 
Bequentlj,  Mr.  Sewell  was  ordainedy  and  was  licensed  by  the 
bishop  to  perform  the  duties  of  curate  to  the  village  of  Lind- 
field ;  but  he  was  well  aware  that  if  he  expected  remuneration^ 
he  must  look  for  it  to  the  rents  of  the  pews,  and  the  voluntary 
contributions  of  his  parishioners.  This  was  in  1839;  and 
although  he  remained  in  the  village  for  some  years,  he  never 
applied  to  Mr.  Nainby  for  remuneration ;  and  it  was  therefore 
fair  to  conclude  that  he  knew  he  could  not  recover  from  him. 
[Mr.  Commissioner  PhilUps.  The  insolvent  was  in  prison.]  That 
fact  was  well  known  to  Mr.  SewelL  The  insolvent  had  not  ap- 
pointed, consequently  the  church  was  void.  The  Court  was 
bound  to  inquire  in  every  case  which  involved  a  proof  of  debt, 
if  the  claim  set  up  was  such  an  one  as  would  be  recoverable  at 
law.  Here  the  duties  were  accepted  with  a  full  knowledge  of 
surrounding  circumstances,  which  at  law  would  render  the  claim 
unsustainable.  The  right  to  presentation  did  not  pass  to  the 
assignees,  the  living  being  a  donative.  It  was  therefore  sub- 
mitted, in  the  absence  of  proof  of  the  appointment  of  Mr. 
Sewell,  that  he  had  no  right  to  be  admitted  a  creditor. 

Mr.  Fieldy  on  behalf  of  Mr.  Sewell.  There  is  abundant  evi- 
dence to  prove  that  the  insolvent  was  the  lay  impropriator,  and 
that  Mr.  Sewell  was  entitled  to  recover  for  his  services.  The 
insolvent  had  sworn  in  his  schedule  that  the  living  was  an  appro- 
priated living.  The  bishop  had  licensed  Mr.  Sewell,  and  that 
license  had  been  acted  on  for  years.  The  report  of  the  registrar 
described  the  insolvent  as  the  lay  impropriator,  and  therefore 
Bonsey  v.  Lee  (a)  governed  the  case. 


Judgment 


Mr.  Commissioner  Phillips.  It  appears  to  me  that  the 
evidence  in  this  case  is  very  clear.  The  facts  are  these :  a  quar- 
rel had  arisen  between  Dunn  and  Nainby,  in  consequence  of 
which  Dunn  was  excluded.  Nainby  must  have  been  aware 
upon  his  exclusion,  that  Mr.  Sewell  came  into  his  place,  and  per- 
formed the  duties,  performed  them  for  nine  years,  though  now 
he  only  makes  a  claim  for  four  years.  A  report  was  made  by 
the  registrar,  which  I  considered  rather  deficient,  and  I  desired 
another.  The  registrar  did  not  find  who  had  appointed  Mr. 
Sewell,  but  I  now  find  it  was  by  the  license  of  the  bishop. 
Nainby  must  have  been  i^ware  of  this,  and  also  that  he  was 
there  performing  the  duties,  which  he  allows  him  to  continue  to 
do  for  nine  years,  and  yet  he  does  not  seem  to  have  exercised 
the  same  acknowledgment  towards  him  that  he  did  towards 


(a)  1  Vem.  246. 
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Mr.  Dunn ;  for  if  he  had,  he  would  have  remunerated  Mr. 
Sewell  for  his  labours,  and  it  would  not  be  consistent  with  fair- 
ness that  Mr.  Sewell  should  take  all  the  labour  and  yet  receive 
no  remuneration.  The  first  report  describes  the  insolvent  as 
lay  impropriator,  and  that  is  not  negatived  in  the  second.  Was 
the  r^strar  right  in  calling  him  the  lay  impropriator  ?  In  the 
schedule  Mr.  Nainby  has  described  himself  as  the  lay  impro- 
priator, and  I  cannot  conceive  a  stronger  piece  of  evidence 
than  the  sworn  document  before  the  Court.  The  law  on  the 
subject  is  clear,  and  it  says,  that,  under  circumstances  such  as 
the  present,  the  curate  is  entitled  to  recover.  See  what  a  state 
of  circumstances  may  exist  if  this  were  not  so.  Nainby  being 
in  prison,  he  receives  the  tithes  of  the  vicarage ;  he  never  in- 
terferes, and  for  nine  years,  for  aught  he  cared,  the  whole  popu- 
lation of  that  village  might  have  gone  without  any  person  to 
perform  those  duties  which  the  parishioners  had  a  right  to  re- 
ceive; no  one  there  to  perform  the  duties  of  marriages  or 
deaths,  or  anything  else.  In  this  state  of  circumstances,  I  hold 
the  lay  impropriator  is  liable  to  pay  the  minister.  I  know  the 
bishop  licensed  him  to  perform  the  duties,  and  that,  acting  in 
conformity  with  that  license,  he  did  perform  them  for  nine  years. 
I  am  therefore  of  opinion,  that  the  report  must  be  amended 
in  that  part  which  says  Mr.  Sewell  is  not  entitled  to  remu- 
neration. 

Rule  absolute  to  confirm  the  report,  and  to  amend  it  by 
admitting  the  claim  of  Mr.  Sewell  for  13021  10^. 

Attorneys,  Barrow  Sf  Clark;  Keams;  Chiltouy  Burton  §• 
Johnsoru 


1853. 

Re  John 

Henrt 

Naikbt. 

Judgment. 


EXP  ARTE  THE  ASSIGNEES  OP  BREWSTER  AND 

WEST,  IN  RE  BREWSTER. 

Before  Mb.  Commissioneb  Evans. 

JjREWSTER^  carrying  on  business  as  a  printer,  took  West 
into  partnership.  By  the  partnership  articles,  either  party 
might,  upon  giving  notice  of  his  intention,  dissolve ;  and,  in 
such  case,  Brewster  might  continue  or  retain  the  business  for 
his  sole  use  and  benefit,  and  purchase  West's  share  at  a  valu- 
ation to  be  made  by  arbitration.  Early  in  1850  differences 
arose  between  the  partners,  and,  on  the  6th  July,  they  agreed 

notwithstanding  he  had  not,  in  compliance  with  the  terms  of  an  award,  paid  his 
tiring  partner. 


Court  op 
Bankruptct. 

May  10.  &  26. 

Partnership 
property  re- 
tained after 
dissolution  bj 
the  continuing 
partners.,  who 
afterwards  be- 
came bankrupt, 
^Held,  to  be 
in  the  use, 
order,  and  dis- 
position of  B., 
share  to  the  re- 
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1853.         to  dissolve,  as  from  June  30.,  and  to  refer  the  partnership 

ExpARTE  THE  ^^^^ers  to  arbitration.      Notice  of  the  dissolution   was   in- 

A88IONEE8  OF   scrtcd  lu  the  Gazette,  and  also  given  by  circular  to  the  cre- 

and^West.^mt  ditors.     The  arbitrator  made  his  award  September  28.,  whereby 

RE  Brewsteb.  he  adjudged  the  partnership  dissolved  as  from  June  30. ;  that 

Staiement      Brewster  should  have  the  partnership  property,  and  pay  the 

partnership  debts,  and  pay  West's  share,  which  he  valued  at 

628/.  ITs.  10(f.,  within  two  calendar  months  after  notice  given 

to  Brewster  of  the  award.     Brewster  had  notice  on  the  29th 

September  to  pay  the  money.     On  November  18.,  Brewster 

was  adjudged  bankrupt  on  his  own  petition ;  and,  on  the  22nd, 

a  joint  fiat  issued  against  the  firm,  upon  which  Brewster  and 

West  were  declared  bankrupt.     A  question  then  arose  as  to 

whether  certain  monies  received  by  the  assignees  of  Brewster 

belonged  to  the  joint  estate  of  Brewster  and  West,  or  to  the 

separate  estate  of  Brewster  only. 

Mr.  Lucas,  for  the  assignees  of  Brewster  and  West,  conceded, 
on  the  authority  of  Exparte  Ruffin  (a),  Exparte  Fell  (b\  and 
Exparte  Williams  {c\  that  the  joint  creditors  had  no  lien  on  the 
joint  assets  for  payment  of  their  debts ;  and  also,  that  partners 
might  agree  to  dissolve  and  transfer  the  partnership  property  to 
one  only,  provided  it  were  done  bond  fide :  and  contended  that 
the  award  per  se  did  not  divest  the  goods  and  chattels  from  the 
partnership,  and  vest  them  in  Brewster  alone  ;  Hunter  v.  Rice  {d); 
neither  were  the  advertisement  in  the  Gazette,  and  notice  to 
creditors  sufficient  for  this  purpose;  Exparte  Wheeler (e)  and 
Exparte  Clarkson,  (f)  The  contract  to  dissolve  was  executory 
and  not  executed.  Both  the  bankrupts  and  their  agents,  sub- 
sequently to  the  agreement,  represented  to  the  joint  creditors 
that  the  partnership  was  in  course  of  arbitration,  and  they  would 
be  paid  out  of  the  joint  assets. 

Mr.  Aspland  for  the  assignees  of  Brewster.  There  was  a 
perfect  assignment  of  the  partnership  property.  The  time  for 
payment  of  the  money  had  not  arrived  when  Brewster  became 
bankrupt ;  Hunter  v.  Rice  is  not  in  point.  There  the  question 
was,  whether  an  award,  without  attendant  circumstances,  could 
pass  the  property ;  and  it  was  decided  it  could  not.  In  this 
case,  the  attendant  circumstances  are,  that  West  demanded  the 
money.  Exparte  Clarksan  is  a  strong  authority  in  favour  of 
the  assignees  of  Brewster :  there  was  a  security  for  the  money ; 
the  covenant  was  in  full  force,  upon  which  an  action  would  lie. 


(//)  6  Ves.  119. 
b)  10  Ves.  347. 
11  Ves.  4. 


s 


t 


d)  15  East.  100. 

e)  Buck.  26. 
(/)  4  D.  &  C.  56. 


THE  BANKRUPTCY  AND  INSOLVENCY  REPORTS. 

The  doctrine  of  reputed  ownership  must  apply ;  Erparte  Ar^ 
Undn,  (a) 
Jilix.  Lucas  replied. 

Mb.  Commissiokeb  Eyans.  The  question  lies  in  small 
compass.  The  official  assignee  has  received  the  money  according 
to  his  balance  sheet  I  will  look  into  the  cases ;  but  my  present 
impression  is,  it  ought  not  to  go  to  the  joint  estate. 

The  Commissioner  now  delivered  his  judgment  In  this 
case,  the  question  for  my  decision  is,  whether  the  property  that 
belonged  to  the  partnership  is  to  be  considered  joint  property,  or 
passes  to  the  separate  estate  ? 

I  cannot  distinguish  this  case  from  that  of  Exparte  En^ 
derby,  {b)  I  am  aware  that,  in  Exparte  Pemberton  (c),  the  Court 
of  Review  decided,  under  somewhat  similar  circumstances,  that 
debts  due  to  a  partnership  were  to  be  considered  as  held  in 
trust,  and  did  not  pass  as  being  in  the  use,  order,  or  disposition ; 
the  reason  being  that  if  a  man  holds  the  property  of  another, 
it  must  always  be  under  a  trust.  The  case  of  Exparte  Enderby 
appears  to  have  met  the  approval  of  the  Lord  Chancellor,  and 
18  in  my  opinion  rightly  decided ;  I  therefore  think,  that  what 
had  been  partnership  property  passed,  as  being  in  the  use,  order, 
and  disposition  of  the  bankrupt  Brewster.  Costs  of  this  in- 
quiry to  come  out  of  the  fund. 

Solicitors,  Hubbard  ;  and  J.  H  Sf  J.  Linklater. 
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' , ' 

Exparte  tbb 
Assignees  of 

Brewster 
AND  West,  in 
KE  Brewster. 

Judgment 


May  26. 


(a)  1  De  G.  359. 
\h)  2  B.  &  C.  389. 


(c)  1  D.  421. 


EXPARTE  PHELPS,  IN  RE  BOULTON. 

Before  Mr.  Commissionee  Goulburn. 

1  HE  bankrupt's  certificate  was  suspended  for  eighteen  months 
from  the  14tli  of  April,  1849,  which  expired  in  October,  1850. 
The  bankrupt,  however,  neglected  to  applj  for  his  certificate 
until  April  last.  The  question  was,  whether  the  certificate 
Bhould  bear  date  as  from  the  14th  of  October,  1850,  or  from  the 
date  of  the  present  application* 

A  creditor,  who  had  not  proved,  claimed  to  oppose,  which 
being  resisted  the  case  was  adjourned,  to  enable  him  to  come  in 
and  prove  his  debt. 

Mr,  iMwrance  (  solicitor)  now  renewed  the  application  under 
iKct,  4.  of  the  Bankrupt  Law  Consolidation  Act^  1849,  for  the 


Court  of 
Bankrdptct. 

AprUB, 
May  7.  &  23. 

Where  a  certi- 
ficate is  sus- 
pended, and  the 
bankrupt 
neglects  to 
apply  for  it 
until  some  time 
after  the  period 
of  suspension 
has  expired,  it 
will  be  dated  as 
from  the  date 
of  the  applica- 
tion, and  not 
from  the  ex- 
piration of  the 
period  of  sac* 
pension* 
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1853.  certificate  as  from  October  14.  1850,  and  cited  sect.  199.  of  that 

ExFABTB  *^**  which  no  longer  requires  the  certificate  to  be  confirmed  by 

Phelps,  in  re  the  Court  of  Eeview. 
JvdamenL         ^^'  •^"**^^^^  (solicitor)  for  the  opposing  creditor. 

Mb.  Commissiokeb  Goulbubn  took  time  to  consider,  and 
having  stated  he  had  consulted  two  of  his  brother  commissioners 
who  concurred  with  him  in  thinking  the  certificate  should  be 
dated  as  from  the  first  day  of  this  application,  now  gave  judg- 
ment accordingly,  and  signed  the  certificate  as  from  the  8th 
April  last. 

Solicitors,  Latorance  Sf  Plews,  and  J.  H.  ^  J.  LinkUUer. 


EXPARTE  DE  SOUZA,  IN  RE  LACY. 

bakkruftct.  Before  Mb.  Commissiokeb  Goulbubn. 

AprU  29.         ^ 

Moif  13.  &  21.  (JnE  Lackerstein,  who  had  a  large  parcel  of  indigo  on  hand> 
ffuaran^*"  In  w^^^h  he  had  purchased  some  months  previously,  on  the  20th  of 
consideration  July,  1850,  wTotc  to  Mr.  de  Souza,  then  resident  at  Paris,  **  if 
rant^'th^pay-  7^^^  ^^'^  ^^^  on  your  brothers  for  2000/.  at  sixty  days  sight, 
ment  by  A.  of  I  will  purchase  for  you  200  chests  of  indigo  by  paying  10/.  per 
may  possibly  chest  deposit,  and  getting  three  months  prompt ;  and  I  will 
accrue  to  yon     guarantee  you  from  loss  if  you  will  divide  profits  with  me,  &c. 

on  your  share     ^      ,  *  , 

of  this  transac-  I  will  get  Lacy  to  back  my  guarantee  of  freeing  you  from  any 
that'tiT^a^  loss."  De  Souza  accordingly  forwarded  a  bill  of  exchange  for 
biiity  of  the      20,000  rupees  (2000/.)  to  Lackerstein,  with  the  following  letter : — 

party  giving 

the  guarantee  **  Parb,  22nd  July,  1850. 

upoa  the  sale  '^  I  will  enter  into  your  indigo  speculation  in  the  manner  you 

of  the  goods  at  propose ;  that  is  to  say,  on  our  joint  account  and  risk ;  no  com- 

not  to  include  mission,  but  in  lieu,  one  half  share  for  each  to  the  extent  of 

sionS^byAo  ^^  chcsts,  uot  morc,  deposit  10/.  sterling  per  chest,  for  which 

misappropria-  I  inclosc  you  the  first  of  my  bills  of  exchange  for  20,000  rupees 

tiiTproceeds  of  *^  ^^^7  ^^7®  sight.     You,  of  course,  will  pay  reasonable  in- 

the  sale.  terest  to  me  for  your  share  of  the  deposit,  and  will  also  send  me 

Statement.  ]^,.^  Lacy's  letter  of  guarantee  to  indemnify  me  from  any  loss 
on  the  termination  of  this  speculation*^ 

Lackerstein,  upon  the  receipt  of  this  letter,  by  the  agency  of 
Messrs.  Ripley  &  Co.,  brokers,  entered  226  chests  out  of  his 
own  stock,  as  a  parcel  purchased  upon  this  contract,  jointly  for 
de  Souza  and  himself,  for  12,778/.,  and  the  same  day  (July  25.) 
wrote  to  de  Souza,  acknowledging  the  receipt  of  the  bill  of 
exchange,  announcing  the  purchase  of  226  chests,  and  re- 
questing to  know  if  he  (de  Souza)  would  accept  the  odd  twenty- 
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six  chests  as  part  of  the  contract;  he  also  indosed  a  letter 
of  guarantee  from  Lacy  in  the  following  terms : 

"21.  Great  St.  Helen's,  London. 

"  Li  consideration  of  your  haying  allowed  Mr.  A.  A.  Lacker- 
stein  half  share  in  a  purchase  of  200  chests  of  indigo,  the  deposit 
on  which  is  paid  by  you,  I  guarantee  the  payment  by  him  of  any 
loss  which  TnvLj  possibly  accrue  on  your  share  of  this  transaction." 

**  Anthony  de  Souza,  Paris." 

The  whole  of  the  indigo  was  sold  by  Lackerstein  in  Feb- 
ruary, 1851,  at  a  profit  of  1143/.,  but  without  the  concurrence 
or  knowledge  of  de  Souza.  On  the  10th  July  following, 
liackerstein  wrote  to  de  Souza  about  the  then  low  state  of  the 
market,  and  treating  the  indigo  as  not  then  sold  said,  '^  should 
a  parcel  like  ours  be  forced  on  the  market  at  this  critical 
period,  it  would  bring  down  prices  still  lower,"  &c.  I  (Lac- 
kerstein) alone  '^  shall  be  a  loser  if  the  article  is  forced  on  the 
market  just  now,  and  in  any  and  every  case  you  are  guaranteed 
from  all  risk  of  lossr 

In  subsequent  letters  Lackerstein  spoke  of  the  indigo  as  un- 
sold, and  also  of  de  Souza's  guarantee.  On  December  5th, 
185 1,  Lacy  wrote  to  de  Souza, — "  Kespecting  your  inquiry  about 
the  226  chests  of  indigo  on  a  joint  account  with  Mr.  Lacker- 
stein, I  have  to  inform  you  that  the  cost  of  them  amounted  to 
12,778/.,  and  the  sum  paid  by  you  went  towards  the  deposit  of 
102.  per  chest :  amce  the  turn  of  the  market,  he  (Lackerstein) 
has  had  to  pay  further  margins  to  brokers,  who  had  advanced 
money  on  the  indigo.  It  has,  indeed,  been  an  unfortunate  spec. 
I  shall  see  you  duly  protected."  Lackerstein  became  bankrupt 
in  March,  1852,  and  Lacy  in  April.  Lackerstein's  estate  paid 
a  shilling  in  the  pound.  De  Souza  now  sought  to  prove  against 
Lacy's  estate  *^  for  257 li  as  for  money  due  upon  the  purchase 
and  sale  of  200  chests  of  indigo  purchased  on  a  joint  account 
with  A.  A.  Lackerstein,  a  bankrupt,  and  sold  by  the  said  A.  A. 
Lackerstein  in  April,  1851,  the  payment  of  which  said  sum  of 
2571/.  was  guaranteed  by  the  said  G.  Lacy  before  he  became 
bankrupt." 

Lacy  on  his  examination  denied  all  knowledge  of  the  sale 
until  after  the  bankruptcy  of  Ijackerstein. 

Mr.  Baddeley  for  de  Souza.  The  guarantee  is  a  continuing 
guarantee,  sufficient  in  form  to  secure  de  Souza  against  all  pos- 
sible loss  accruing  upon  the  whole  transaction,  and  not  merely 
upon  the  deposit,  which  was  but  a  snudl  part  of  it;  Woolley  v. 
Jenfiings  (a),  Batson  v.  Spearman  (J),  and  Duncan^s  case,  (c)  The 


1858. 


ezpartb  ds 

Souza,  in  rb 

Lacy, 

Statement 


Argument 


[a)  6B&  C.  165. 
lb)  9A.&  £.  298. 


(c)  2  Shaw.  &  DudI.  516. 
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1853.  words  may  mean  a  purchase  concurrent  with  or  subsequent  to 

ExpARTE  De  ^^  guarantee  given.     The  consideration  was  good  and  sufficient 

SouzA,  DC  BB  to  support  the  guarantee ;  it  was  the  admission  of  Lackerstein 

.        '  to  a  share  in  the  profits :  the  deposit  was  the  commencement 

Argument         ^  ,       *  ,  , 

of  the  transaction.  The  consideration  was  complete,  and  exe- 
cuted only  when  the  guarantee  was  given.  Thus  the  consider- 
ation was  future,  or  at  least  concurrent ;  and  there  is  not  a  single 
case  to  overthrow  this  construction.  The  contract  was  for  a 
purchase  in  the  ordinary  course  of  the  indigo  trade,  upon  which 
brokerage  was  paid.  There  is  no  evidence  to  show  from  whom 
or  for  whom  the  previous  purchase  was  made :  the  sale  notes 
do  not  disclose  the  name  of  the  seller.  Lackerstein's  position 
as  to  the  right  to  the  indigo  was  changed  on  the  25th  of  July, 
when  de  Souza's  right  accrued.  Lackerstein's  interest  did  not 
arise  till  afterwards.  In  equity,  de  Souza  must  be  regarded  as 
the  sole  purchaser  at  the  time  of  the  purchase,  and  Lackerstein 
as  his  agent.  The  rule  of  construction  in  respect  of  guarantees 
is  the  same  as  in  other  contracts,  and  must  be  taken  most 
strongly  against  the  party  giving  it ;  Surge  on  Sureties  (a), 
Hargreave  v.  Smee  {b)y  Mason  v.  Pritchard  (c),  Nicholson  v. 
Paget  {d)y  Semple  v.  Pink,  (e)  Lackerstein  or  Lacy,  or  both, 
had  the  whole  control  and  supervision  of  the  indigo.  Lacker- 
stein's letters  clearly  show  the  fraud  practised  on  de  Souza. 
Lacy  was  father-in-law  of  Lackerstein,  and  his  letter  makes 
him  a  party.  A  surety,  who  assists  in  misleadrng,  whether  in- 
tentionally or  not,  becomes  in  law  a  principal ;  Surge  on  Sure* 
ties  (/),  Batson  v.  Spearman  {g\  Melville  v.  Doidge,  (Ji)  Strictly, 
perhaps,  de  Souza's  loss  accrued  when  the  indigo  was  sold,  but 
not  knowing  of  the  sale  he  could  make  no  claim.  Ho  was 
thrown  off  his  guard.  The  language  of  the  guarantee  includes 
all  loss  that  can  possibly  arise.  Lackerstein  had  been  bankrupt 
before ;  it  is  therefore  highly  improbable  de  Souza  would  have 
entered  into  the  speculation  unless  he  had  been  fully  guaranteed : 
He  was  not  guilty  of  laches.  The  guarantee  was  the  induce- 
ment to  de  Souza  to  let  in  Lackerstein  to  a  share,  and  the  loss 
is  a  consequence  *of  the  transaction  founded  on  the  guarantee. 

Mr.  Asplandf  for  the  assignees,  objected.  1.  The  guarantee  is 
bad  on  the  face  of  it  for  want  of  a  consideration ;  Butcher  v* 
Steuart  (z),  as  to  the  construction  of  the  participle.  The  con- 
tract was  complete  on  the  22nd  July.  It  was  past  on  the  25th; 
no  new  consideration  can  be  proved ;  Hawes  v.  Armstrong  (A), 


d)  p.  41.  (/)  pp.  54.  57. 

•)  6  Bing;.  244.  (g)  9  A.  &  E.  298. 

yC)  12  East.  227.  (Ji)  6  C.  B.  Rep.  450. 

id)  1  C.  &  M.  48.  (i)   11  M.  &  W.  857. 

{e)  1  Exch,  R.  74  (A)  1  Bing.  N.  C.  761, 
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and  EWsY.  Levi^  appended  as  a  note ;  Bell  y.  Welch  {a)y  Bushell  .      1853. 
V.  Beavan.  (i)    2.  There  is  no  liability  under  the  guarantee.   It    exp^r^e  db 
does  not  apply  to  the  transaction  between  de  Souza  and  Lac-  Souza,  in  re 
kerstein.     The  contract  was  not  performed  literally ;  there  was  ^^^' 

a  Tariation  in  the  quantity,  226  chests  purchased  instead  of  ^'"^ 
200 ;  Whitcher  v.  HaU.  (c)  This  was  not  a  purchase ;  it  was  a 
transfer  of  indigo  purchased  some  months  previously;  Bonser  v. 
Cox.  (d)  Lacy  was  not  guilty  of  fraud :  he  knew  nothing  of 
the  indigo  trade;  de  Souza  was  aware  of  this.  3.  The  in- 
digo sold  for  a  profit ;  the  guarantee  was  for  any  loss  on  de 
Souza's  share,  that  is,  on  the  purchase  and  sale.  Assuming  a 
proof  can  be  made,  it  must  be  reduced  by  the  profit  allowed  to 
Lackerstein. 

There  is  also  an  uncertainty,  which  renders  the  claim  not 
proveable  under  the  bankruptcy,  it  being  for  unliquidated 
damages  ;  Be  fVillus  (e)^  Price  v.  Richardson  (/),  as  to  the  doc- 
trine in  Wain  v.  Warlters.  (y) 

Mr.  Baddeley  in  reply  distinguished  Whitcher  y.  Hall  and 
Bonser  y.  Cox  from  the  present  case.  In  the  former  the  plaintiff 
failed  in  showing  he  had  performed  his  part  of  the  contract.  In 
the  latter  a  substantial  alteration  from  that  for  which  the  surety 
became  bound  was  made  in  the  contract,  so  that  this  case  makes 
most  directly  in  favour  of  de  Souza;  Fell  on  Sureties  {h),  Nares 
V.  Bowles,  (i)  [Mr.  Commissioner  Goidbum.  Is  it  to  be  under- 
stood that  de  Souza  was  contemplating  a  transaction  of  the  kind 
that  took  place?  There  is  no  evidence  on  his  part  to  show 
that  Lackerstein  purchased  from  any  one  else.]  If  this  were  a 
transaction  in  the  usual  course  of  the  indigo  trade,  de  Souza 
must  have  contemplated  it ;  Steele  v.  Hoe  (A),  Bainbridffe  v. 
Wade.  (J)  As  to  the  variation  in  the  quantity,  there  was  none 
BO  far  as  de  Souza  was  concerned..  The  twenty-six  chests  were 
a  separate  transaction,  in  respect  of  which  he  would,  if  consent- 
ing thereto,  have  to  provide  10/.  per  chest  deposit.  Lacy  knew 
that  200  chests  were  the  subject  of  the  transaction  between  Lac- 
kerstein and  de  Souza.  De  Souza  was  entitled  to  a' share  in 
the  profits  as  well  as  to  his  deposit ;  his  was  a  double  loss.  If  his 
loss  was  to  be  1000/.  only  as  objected,  then  he  must  lose  1000/. 
on  the  deposit;  but  the  advance  of  2000/.  was  the  basis  of  the 
transaction.  As  to  the  first  objection,  the  form  and  date  alone  of 


(a)  9  C.  B.  Jtep.  154.  (g)  5  East,  10. 

(b)  1  Bmg.  N.  C.  103.  (A)  Ed.  1820,  ch.  v.  p.  105. 

(c)  5B.  &  C.  269.;   Philips  v.  (t)    14  East,  510. 

AUUfiff,  2  Taunt.  206.  (A)  ID  L.  J.  Q.  B.  N.  S.  89. 

(d)  13  L.  J.  Ch.  N.  S.  260.  0   20  L.  J.  Q.  B.  N.  S.'  16.;  T 
ie)  19  L.  J.  Exch.  N.  S.  30.  Q.  B.  Rep.  89.  S.  C. 

(/)  15M.&W.  539., 

VOL.  I. — B.  &  I.      '  £ 
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1853.  the  guarantee  will  not  make  it  bad  It  is  sufficient  to  show  the 
ExPARTB  DB  goods  were  supplied  at  the  request  of  Lacy.  In  Hawes  v.  Arm" 
BoDZA,  IN  u  Strang  there  was  no  consideration  to  support  the  daim:  so  also 
2^^^'  in  EllU  V.  Lm,  and  Bell  v.  Welch  ;  Boehm  y.  Campbell  {a).  Face 
V.  Marsh  (J),  Payne  v.  Wilson  (e),  Taniitfr  v.  Moore  (rf),  Haigh 
v.  Brooks  (e),  Goldshede  v.  <9toaii  (/),  in  which  the  words  *'  ^Ats 
day  **  occurred  in  the  instrument.  Parol  evidence  is  admissible 
to  explain  the  guarantee;  Butcher  v.  Steuart  It  was  not  ne- 
cessary for  de  Souza  to  take  any  step  in  the  matter ;  Chitty  on 
Contracts,  (g)  The  oases  of  the  Trent  Navigation  Company  v. 
NareSy  and  Brown  y.  Carry  there  cited,  show  that  the  neglect  of 
the  principal  in  lying  by  does  not  exonerate  the  surety.  De 
Souza  did  not  lie  by ;  he  was  misled  by  both  Lackerstein  and 
Lacy ;  Fell  on  Sureties,  (h)  According  to  the  rule  laid  down  in 
Wright  y.  Simpson  {i)  de  Souza  could  not  prejudice  his  right  by 
lying  by. 

Mr.  Aspland  conceded  the  objection  that  the  loss  was  in 
respect  of  a  sum  not  ascertained. 


Judgment, 


Mb.  Commissioner  Goulbubn  haying  taken  time  to  con- 
sider, now  delivered  his  judgment.  This  case  has  been  aigued 
at  great  length  on  the  part  of  Mr.  de  Souza,  who  seeks  to  put 
a  proof  upon  the  proceedings  for  2571/.,  in  respect  of  which  he 
was  admitted  to  enter  a  claim  subject  to  his  right  to  turn  it 
into  a  proof.  It  was  contended  for  the  assignees,  that  no  con- 
sideration appeared  on  the  face  of  the  guarantee— no  continuing 
consideration ;  that  it  referred  to  a  past  event  and  was  bygone ; 
and  it  was  insisted  that,  in  accordance  with  the  well  known 
rules  respecting  parol  promises,  the  consideration  must  appear  on 
the  face  of  the  document  itself.  On  the  other  hand  it  was 
contended,  that  there  was  a  continuing  consideration.  It  is  not 
necessary  for  me  to  give  an  opinion  on  this  point,  as  I  shall 
decide  the  question  upon  other  grounds.  But  if  I  were  re- 
quired to  do  so,  I  should  say  the  consideration  was  bygone ; 
and  the^anguage  of  the  document  itself,  and  the  letters  that 
passed  between  the  parties,  confirm  me  in  this  opinion.  The 
next  objection  was,  that  this  was  not  a  real  purchase.  Lacy 
said  in  his  examination,  though  much  pressed,  '^  I  know  of 
no  purchase."  Doubtless  de  Souza  has  been  very  ill-treated  by 
the  loss  of  his  money  through  the  fraud  of  Lackerstein :  but  the 


a)  8  Taunt  679. 

^l)  1  Bing.  216. 

[c)  7  B.  &  C.  423. 

d)  15  L.  J,  Q.  B.  N.  S.  S9L 

[e)  10  A.  &.  K.  809* 


'/)  1  Ezch.  Rep.  154. 

>)  Ed.  3.  p.  582.  and  cases  dted. 

^)  p.  185. 

0   6Ve8.  784.  - 
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question  is^  Whether  this  is  to  be  recovered  out  of  Lacy's  1853. 
estate ?  Will  any  one  suppose  from  Lackerstein's  letter  of  the  J  ^' 
20th  July,  that  he  was  alluding  to  a  large  parcel  of  indigo  Souza,  im  bx 
purchased  by  him  many  months  previously,  and  then  in  his  ^^^' 
possession  ?  What  he  described  as  "  maiden  parcels  ^  had  been  •«9"««'' 
in  his  warehouse  for  several  months.  If  he  had  so  intended,  he 
would  have  expressed  himself  very  differently :  his  representa- 
tions throughout  were  wholly  untrue.  Then,  as  to  the  payment 
of  brokerage,  will  this  vary  the  transaction  ?  I  think  not  I 
do  not  think  there  was  such  a  purchase  as  the  guarantee  con- 
templated. The  words  in  de  Souza's  letter,  '^  on  the  termination 
of  this  speculation,^  fix  the  period  at  which  all  liability  on  the 
guarantee  is  to  cease ;  t.  e.  when  the  goods  are  sold  by  Ripley. 
I  cannot  think  it  was  intended  to  end  at  some  subsequent 
period,  e.  g.  when  Lackerstein  went  away.  The  next  point  is. 
Can  this  be  called  a  loss  on  de  Souza's  share  in  the  transaction  ? 
Can  the  word  ** possibly^  in  the  guarantee  take  in  such  a  loss 
as  has  happened  ?  I  have  no  doubt  that  what  was  intended  to 
be  guaranteed  against  terminated  when  the  indigo  was  sold :  it 
was  sold  at  a  considerable  profit,  and  de  Souza  was  entitled  to 
have  called  on  Lackerstein  to  pay  him  his  share  of  the  profit. 
A  loss  by  the  fraud  of  Lackerstein  was  never  contemplated. 
As  to  whether  this  is  a  proveable  debt,  is  conceded  by  Mr. 
Aspland:  I  need  not,  therefore,  go  into  that.  Lord  EldoiCs 
judgment  in  Wright  v.  Simpson,  in  its  evident  sense,  would  seem 
to  imply  that  a  surety  would  not  be  discharged,  however  negli- 
gent his  prindpal  might  be.  Li  the  case  of  a  surety  where 
default  has  taken  place  on  the  part  of  the  principal,  the  question 
is,  whether,  if  the  principal  has  been  goilty  of  fraud  or  laches, 
the  surety  is  discharged?  Here  was  laches  on  the  part  of 
de  Souza.  He  made  no  inquiries  until  Lackerstein's  failure. 
The  sale  took  place  in  February :  Lacy  knew  nothing  of  that ; 
if  he  had,  the  loss  to  de  Souza  might  have  been  avoided. 
I  cannot  but  think  this  comes  within  the  case  of  principal  and 
surety,  and  am  of  opinion  there  was  no  loss  upon  the  transaction, 
but  a  profit.     The  claim  must  be  expunged. 

Solicitors,  Venning,  Naylor  Sf  Robins;  and  Reed^  Marsden, 
if  Langford. 
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185d. 

Court  for 

Relief  of 

Insolvent 

Debtors. 

May  23. 

"Where  an  in- 
solvent comes 
before  the 
Court  npon  an 
application  for 
protection 
under  sect  28. 
of  7  &  8  Vict 
c.96.,theCoart 
will  take  into 
consideration 
all  the  circnm- 
stances  of  the 
insolvency,  the 
conduct  of  the 
petitioner,  as 
well  before  as 
after  the  insol- 
vency, and  ad- 
judicate ac- 
cordingly. 

Judgment 


KE  WILLIAM  MILLER. 
Before  Mb.  Commissioner  Phillips. 

IHIS  insolvent,  a  baker,  had  been  before  the  Court  on  a 
former  occasion,  when  the  case  was  adjourned  sine  die*  He  now 
applied  for  protection  under  the  28th  sect,  of  the  act  of  the 
7  &  8  Vict  c.  76. 

Mr.  Dowse,  on  behalf  of  a  creditor,  proposed  to  enter  into  an 
examination  respecting  an  alleged  fraudulent  disposition  of  the 
insolvent's  business. 

Mr.  Cooke  objected,  and  contended  that  the  proper  time  for 
such  an  inquiry  was  when  the  insolvent  was  before  the  Court 
on  his  first  examination. 

Mr.  Commissioner  Phillips  said  he  was  called  on  to  con- 
sider within  what  period  the  insolvent  was  entitled  to  an  order 
for  protection,  and  the  Court  could  only  be  guided  in  its  de- 
cision by  the  act  of  Parliament.  The  words  of  the  28th  sect, 
were,  "  The  Commissioner  shall  have  the  power,  after  the  ex- 
piration of  such  time  subsequent  to  the  filing  of  the  petition,  as, 
having  regard  to  all  the  circumstances  of  the  insolvency,  and  the 
conduct  of  the  petitioner  as  an  insolvent  debtor,  before  and  after 
his  insolvency,  the  Commissioner  shall  think  just,  and  after 
hearing  the  petitioner  or  any  of  his  creditors ; "  he  was,  there- 
fore, to  hear  any  creditor,  and  to  take  into  consideration  all  the 
circumstances  of  the  insolvency  and  the  conduct  of  the  petitioner 
before  and  after  his  insolvency ;  and  it  was  then,  and  then  alone, 
that  he  was  given  the  power  of  pronouncing  an  adjudication. 
On  the  best  consideration  which  he  could  give  the  subject,  he 
could  see  no  other  conclusion  to  which  he  could  arrive.  The 
creditor,  therefore,  had  a  right  to  enter  into  the  proposed  ex 
amination. 

Attorneys,  Furner  ;  —  Hodgson. 


Court  for  RE  JOSEPH  DAVIS. 

Relief  of 
Insolvent 
Debtors.  Before  Mr.   COMMISSIONER  PHILLIPS. 

April  30.        j^ 

Where  an  ap-     1  HE  insolvent  had  petitioned  the  County  Court  of  Gloucester- 
madeto  this      shire,  holdcu  at  Bristol,  and  had  received  his  discharge. 

Court  to  ap- 
point an  assignee  in  a  case  which  has  been  heard  in  a  county  court,  it  must  be  accompanied  by  a 
certificate  from  the  judge  that  no  similar  application  has  been  made  to  him  by  the  person  nomi- 
nated)  and  been  refused. 
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'Mr.  Nichotts  now  moved,  on  a  nomination  of  creditors,  for  the 
appointment  of  Augustus  Phillips,  wine  and  spirit  merchant,  as 
assignee  to  the  estate.  The  application  was  supported  hy  the 
ordinary  affidavits. 

Mb.  Commissiokeb  Phillips.  It  is  expedient  to  lay  down 
some  rule  with  reference  to  cases  of  this  description.  At  present 
the  Court  is  open  to  all  kinds  of  fraud*  The  person  applying 
for  the  appointment  here  may  have  been  refused  in  the  County 
Court.  He  must  get  a  certificate  from  the  judge  that  no  similar 
af^lication  has  been  made  in  the  County  Court  and  refused ; 
and  in  future  the  Court  will  expect  in  every  application  of  this 
kind,  that  beyond  the  ordinary  affidavits  there  be  a  certificate  of 
the  kind  I  have  mentioned. 

On  a  subsequent  day  the  required  certificate  was  handed  in, 
and  the  Court 

Granted  the  motion. 

Attorneys,  Swrr  and  Gribhle. 
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1853. 


Re  Joseph 
Davis. 


JwdgmenU 


RE  WILLIAM  CALT. 

Before  Mb.  Commissioneb  Phillips. 

JL  HE  insolvent,  a  farmer  and  licensed  victualler,  had  petitioned 
the  Court  under  the  1  &  2  Vict,  c  110. :  during  his  examination 
it  was  elidted  that  the  arrest  was  friendly  and  for  the  purpose 
o{  petitioning  the  Court ;  but  there  were  no  assets  from  which 
the  creators  might  receive  a  dividend. 

Mr.  Dowse,  on  behalf  of  a  creditor,  submitted  that  the  petition 
must  be  dismissed :  the  insolvent  had  come  before  the  Court  for 
his  own  convenience,  but  his  schedule  disclosed  no  benefit  to 
creditors. 

Mr.  Slar^eMMf  supported. 

Mb.  Commissiokeb  Phillips.  When  an  insolvent  asks  for 
his  discharge  under  such  circumstances  as  the  present,  the  Court 
expects  that  some  equivalent  should  be  offered  to  creditors. 
Here  it  is  admitted  that  the  arrest  is  friendly,  and  that  there 
are  no  assets  to  be  divided  amongst  creditors.  The  petition 
must  be  dismissed,  (a) 

Petition  dismissed. 

Attorney s>  NichoUs  Sf  Clark;  and  Scarman. 

(a)  Sed  vide  Re  WiUiam  Jonee^  1  Bank.  &  Insolv.  Bep.  3. 
B.  &  I. — VOL.  1.  F 


coubt  fob 
Relief  op 

Insolvent 
Debtoes. 

Where  an  in- 
Bolvent  comes 
before  the 
Court  on  a 
fHendly  arrest, 
and  there  are 
no  assets  to 
be  divided 
amongst  cre- 
ditors, the 
petition  will 
be  dismissed. 


Judgment 
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Court  for 

Relief  of 

Insolvent 

Debtors. 

May  23. 

Where  an  in- 
solvent  had 
disposed  of 
his  bosiness 
shortlj  before 
petitioning 
the  Court,  but 
omitted  to 
erase  his  name 
from  the  pre- 
mises, and  the 
business  was 
carried  on  as 
usual  by  the 
purchaser,  — 
Held^  that  the 
description  as 
^'lateljofthat 
place  "  was 
sufficient. 

Argument 


Judgment, 


RE  HENRY  CHARLES  MOWER. 
Before  Mb.  Commissioner  Phillips. 

1  HE  insolvent  a  confectioner,  had  petitioned  the  Coart  under 
the  protection  statutes.  It  appeared  that  in  April  he  had 
assigned  his  furniture  to  a  person  named  Hicks,  in  consideration 
of  a  sum  of  money,  which  had  since  been  expended  in  the  sup^ 
port  of  himself  and  family.  Since  that  period,  the  business  had 
been  relinquished  to  Hicks,  who  still  continued  to  carry  it  on 
for  his  own  benefit,  but  the  name  of  the  insolvent  was  still  on 
the  window,  painted  in  large  brown  lettero. 

Mr.  Carteeuy  on  behalf  of  a  creditor,  objected  that  the  insole- 
vent  had  not  properly  described  himself.  By  allowing  his  name 
to  continue  on  the  window  of  the  shop  he  held  himself  out  to 
the  world  as  now  of  that  place,  and  he  was  bound  to  describe 
himself  accordingly. 

Mr.  Sargood  for  the  insolvent.  The  great  object  of  the  de- 
scription is  to  enable  the  creditors  of  an  insolvent  to  identify  him 
as  the  person  to  whom  they  have  given  credit  It  cannot  be 
contended  that  any  person  has  been  misled,  because  the  insolvent 
has  described  himself  as  ^'  lately"  of  this  very  place ;  besides,  if 
he  describes  himself  as  *^  now"  of  that  shop,  the  description  will 
be  untrue,  inasmuch  as  his  evidence  contradicts  the  facts. 

Mb.  Commissioner  Phillips.  I  think  the  objection  is  an- 
swered by  the  description  which  is  given.  The  insolvent  has 
described  himself  as  '^lately"  of  this  place,  and  I  don't  think 
any  creditor  can  be  misled.  If  the  place  or  trade  had  been 
omitted,  no  doubt  the  objection  would  be  fatal ;  but  the  place 
has  been  abandoned,  not  only  as  a  place  of  residence  but  as 
a  place  of  business,  and  I  therefore  think  the  description  suffi« 
cient* 

Objection  disallowed. 

Attorneys,  J.  E.  Lea ;  and  Hodson, 
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1853. 

COUBT   FOR 

RE  WILLIAM  PATTERSON,  Reuefop 

Insolvent 

Before  Mr.  Commissioner  Phillips.  Debtors. 

May  28. 

This  insolvent  appUed  for  his  discharge  under  1  &  2  Vict,  ^wemearries 
c  110.    It  appeared  on  examination,  that,  up  to  the  period  of  his  on  a  bosiness 
imprisonment  he  had  carried  on  the  business  of  a  travelling  ^pabie^of 
draper,  or  tallyman,  in  and  about  the  neigbbourhood  of  Croy-  ^^^z  sold,  the 
don,  and  the  surrounding  districts.     During  each  year  it  was  irithboid  the 
his  custom  to  make  certain  **  rounds,''  for  the  purpose  of  dis-  ^charge  until 
posing  of  his  goods,  and  of  collecting  outstanding  debts.     An  the  assignee  in 
assignee  had  been  appointed,  to  whom  a  sum  of  %5L  had  been  ^-^^^^^^  ^^ 
offered  for  the  sale  of  the  '^  round."  for  the  benefit 

Mr.  Cooke,  on  behalf  of  the  creditors,  applied  that  this  pro-  <^«'^"^'''»- 
perty  might  be  given  up  to  the  assignee  for  the  benefit  of 
creditors,    and    cited   Re   fPUUam  Jones  (a),   and   Re  Robert 
Meek,  {b) 

Mb.  Commissionbb  Phillips  said  the  Court  would  require  Judgment 
the  insolvent  to  enter  into  a  rule  to  assist  the  assignee  in  dis- 
posing of  the  business.  From  the  offer  which  had  been  made, 
it  was  clear  the  "  round  "  was  of  some  value ;  but  whatever  it 
would  realise,  the  creditors  were  entitled  to  receive.  When  the 
insolvent  had  signed  a  proper  undertaking  he  would  be  dis* 
charged. 

Discharged  forthwith  on  executing  the  following  under-^ 
taking:  — 

"  In  the  Court  for  Relief  of  Insolvent  Debtors,  in  the  matter 
of  William  Patterson,  sued  as  William  Patterson,  formerly  of 
Croydon,  then  of  No.  60.  Waterloo  Road,  and  late  of  Wands- 
worth, all  in  the  county  of  Surrey,  travelling  draper. 

^'  Whereas  it  appears  to  this  Court  that  the  above-named  in- 
solvent debtor  b  possessed  of  a  certain  interest  in  supplying 
purchasers  in  and  upon  a  certain  district  within  the  county  of 
Sarrey,  familiarly  known  by  the  name  of  a  '  round,  or  walk,' 
and  for  which  the  assignee,  William  Hyslop,  has  been  offered 
the  sum  of  852,  by  one  Ninian  Williamson,  of  Croydon,  and  to 
whom  the  said  'round  or  walk,'  together  with  the  debts  thereon 
now  due  to  the  said  assignee  of  the  insolvent  are  to  be  sold ; 
and  whereas  the  Court  has  required  the  said  insolvent  to  show 
up  the  said  '  round,'  and  to  point  out  the  debtors  thereon  tp  the 


(a)  Cooke*8  Insol.  Prac.  238.  (h)  Ibid.  239. 

r  2 
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Re  Welliam 
Pattebson. 


said  assignee,  or  thesaid  Nlnian  Williamson,  or  any  other  per- 
son to  be  appointed  hj  them.  Now  I,  the  above-named  Wil- 
liam Patteraon  do  hereby  undertake,  promise,  and  agree  to 
show  up  the  said  'round,'  and  point  out  the  debtors  or  cus- 
tomers thereon  to  the  said  assignee  or  Ninian  Williamson,  the 
proposed  purchaser,  or  any  other  person  who  shall  be  appointed 
by  them  or  either  of  them :  and  I  also  undertake,  promise,  and 
agree,  never  by  myself,  or  by  any  other  person  for  or  on  my  be- 

.  half,  to  solicit  the  debtors  or  customers  of  or  upon  the  said  'round' 
to  purchase  any  goods  or  merchandise  from  me  or  any  other  per- 
son, nor  to  interfere  in  any  manner  with  the  said  debtors  or 
customers,  or  any  of  them,  so  as  to  prevent  them  from  dealing 
with  or  purchasing  goods  or  merchandise  from  the  said  Ninian 

.Williamson,  or  any  person  appointed  by  him,  or  to  whom  he 
shall  assign  or  transfer  the  same  business :  and  in  the  event  of 
my  committing  any  breach  in  the  above  promise  or  undertaking, 
I  consent  and  agree  that  it  shall  be  competent  for  this  honour- 
able Court  to  revoke  my  discharge,  which  is  now  granted  to  me 
on  the  condition  of  my  faithfully  performing  the  promise,  un- 
dertaking, or  agreement  to  which  I  now  bind  myself;  and  I 
further  consent  and  agree  that  this  shall  be  made  a  rule  of  this 
Court."  (a) 

«  Dated  the  28th  day  of  May,  1853. 

(Signed)        "William  Pattebson.** 
Witness  (signed)  H.  Bates." 
Attorneys,  Blake  §•  Poole  ;  Plunder/* 


4< 


(c)  Sect.  66.  1  &  2  Vict.  c.  110. 
empowers  the  Court  to  commit  for 
disobedience  to  anj  rule  or  order 
^*  made  or  entered  into  hy  the  consent 


of  such  assignee  or  other  person^  far 
4Mrrying  into  effect  the  purposes  and 
provisions  of  this  ActP 


coubt  fob 
Reldsf  of 
Imsolyent 
Debtobs. 

June  7. 

In  estimating 
the  amount  of 
a  trader's  debts, 
those  due  to 
mortgage  cre- 
ditors must  be 
included. 


RE  JOHN  GEORGE  HARMER. 

Before  Mb.  Commissioneb  Law. 

1  HE  insolvent,  a  house-smith  and  ironmonger,  had  petitioned 
the  Court,  under  the  protection  statutes,  as  a  trader,  ''but 
owing  debts  amounting  in  the  whole  to  less  than  300^" 

The  aggregate  debts  set  out  in  the  schedule  amounted  to 
98/.  1«.  7(f. ;  but  it  appeared  that  in  January,  1649,  a  lease  had 
been  granted  to  the  insolvent  of  a  house  and  surrounding  land 
for  a  term  of  ninety-seven  years,  subject  to  a  ground-rent  of 
6/.  annually.  In  August,  1849,  the  insolvent  had  mortgaged 
the  property  for  200Z. ;  and  in  January,  1851,  a  further  mort- 
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gage  was  execated  to  secure  an  additional  lOOZ.     Two  months 
before  filbg  bis  petition,  the  insolvent  had  assigned  to  his  brother- 
in-law  the  equity  of  redemption  to  the  house  and  land  in  con* 
Bideration  of  a  sum  of  1097.  14«. 


1853. 


Re  John 

Oeoroe 

Harmer. 


Mb.  Commissioneb  Law.  The  mortgagee  has  executed  no 
release  to  the  insolvent ;  therefore  he  still  owes  the  300/.  bor- 
rowed in  1849  and  1851.  The  debts  take  the  case  out  of  the 
jurisdiction  of  the  Court.     The  petition  is  dismissed. 

Petition  dismissed. 

Attorney,  Furner. 


Judgment, 


RE  JOHN  TAME. 
Before  The  Chief  Commissioneb. 

1  HIS  insolvent  had  filed  a  petition  on  the  27th  April.  Up  to 
that  period  he  had  carried  on  the  business  of  a  beer  retailer  in 
New  Street^  having  a  seven  years'  lease  of  the  premises,  of  which 
five  were  unexpired.  In  March  he  had  assigned  the  lease  to  a 
brewer,  in  consideration  of  a  debt  of  36/.,  owing  to  him  for  beer, 
and  of  his  discharging  a  debt  of  12/.  \5s.  due  to  the  landlord  of 
the  premises  for  rent. 

Mr.  Reed^  on  behalf  of  a  creditor,  called  the  attention  of  the 
Court  to  the  allegation  of  the  petition,  **  That  your  petitioner 
has  not  parted  with  or  charged  any  of  his  property  (except  for 
the  necessary  support  of  himself  and  family,  and  the  necessary 

expenses  (not  exceeding )  of  this  his  petition,  or  in  the 

ordinary  course  of  trade)  at  any  time  within  three  months  of  the 
date  of  filing  this  his  petition : "  the  allegation  was  for  the  in- 
formation of  the  Court  and  the  creditors  ;  and  the  insolvent  had 
pledged  his  oath  to  the  truth  of  the  statements  in  the  document 
on  which  it  was  set  out.  That  the  allegation  was  untrue  there 
could  be  no  doubt,  since  the  date  of  the  assignment  showed  that 
the  lease  was  parted  with  in  March. 

The  Chief  Commissioneb.  The  allegation  in  the  petition, 
which  is  sworn  to,  that  the  insolvent  has  not  parted  with  pro* 
perty  within  three  months,  is  untrue,  and  I  shall  dismiss  the 
petition. 

Petition  dismissed. 

Attorney,  Hicks. 


coitrt  for 

Relief  of 

Insoltemt 

Debtors. 

Jvne  1. 

An  insolyent 
who  parts  with 
property 
within  three 
months  of 
filing  his  peti- 
tion, otherwise 
than  for  the 
necessary  sup- 
port of  himself 
and  family, 
and  the  neces- 
sary expenses 
of  his  petition, 
or  in  the  or- 
dinary course 
of  trade,  has 
no  locus  standi 
under  the  pro- 
tection  statutes, 

StaUmeiiL 


Judgment^ 


F  3 
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Court  op 
Bankbuptct. 

June  4. 

A  trader,  who 
by  absconding, 
had  committed 
an  act  of  bank- 
ruptcy, upon 
which  he  was 
adjudged  bank- 
rapt,  several 
days  prior  to 
the  adjudica- 
tion sailed  for 
Australia ;  but 
being  pursued, 
was  brought 
back,  and  com- 
mitted to  New- 
gate for  not 
surrendering 
nnder  sect.  251. 
of  the  Bank- 
rupt Law  Con- 
soUdation  Act, 
1849,— //eilti; 
that,  pending 
the  criminal 
proceedings, 
this  Court 
would  not  in- 
terfere by  al- 
lowing him 
jxow  to  surren- 
der, the  time 
for  so  doing 
haying  expired. 

Argument 


Judgment 


;exparte  spriggs.  in  re  ashton  and 

SPRIGGS. 

« 

Before  Mr.  Commissioner  Holrotd. 

1  HE  bankrupts,  in  consequence  of  disputes,  agreed  to  dissolve 
])artner8hip  in  three  months,  which  would  expire  in  December^ 
1852.  On  the  4th  September,  without  any  intimation  to  his 
partner,  or  any  member  of  his  family,  the  bankrupt  Spriggs 
sailed  in  the  '^  Cleopatra  "  for  Australia,  taking  with  him  part- 
nership assets  to  a  considerable  amount.  On  the  1 4th  September, 
a  joint  petition  was  presented  to  this  Courts  upon  which  the 
firm  was  adjudged  bankrupt.  An  officer  went  in  pursuit  of 
Spriggs,  and  reaching  Melbourne  before  the  "  Cleopatra,"  arrested 
the  bankrupt  on  his  arrival,  brought  him  back  to  England,  and 
lodged  him  in  Newgate.  Pending  the  investigation  before  the 
magistrate  for  having  committed  an  offence  against  the  bank- 
rupt law  (a),  the  bankrupt  petitioned  for  leave  to  surrender 
and  conform,  on  the  ground  that  he  had  no  notice  of  the 
bankruptcy. 

Mr.  SturgeoUy  in  support,  cited  Exparte  Higginson  (i),  Exparte 
Shiles  (c),  and  Exparte  Baker,  {d)  The  policy  of  the  bankrupt 
law  is  not  to  entrap  bankrupts  into  the  commission  of  offences. 
The  fact  of  the  absconding  is  not  a  felony  within  the  act.  The 
Court  has  generally  required  it  should  be  satisfied  that  no  fraud 
was  contemplated ;  but  this  case  rests  upon  a  different  ground, 
viz.  that  the  bankrupt  had  no  opportunity  of  surrendering.  In 
Exparte  Nairne(e)  the  bankrupt  went  to  Boulogne,  which  place 
was  easy  of  access :  that  case,  therefore,  cannot  govern  the  one 
now  before  the  Court. 

Mr.  Prentice,  contril,  was  not  called  on. 

Mr.  Commissioner  Holrotd.  I  am  of  opinion  this  Court 
ought  not  to  interfere,  pending  the  criminal  proceedings  against 
the  bankrupt.  If  there  had  been  any  case  in  which,  fraud 
having  been  committed,  the  bankrupt  had  been  allowed  to 
surrender  after  the  time,  it  might  be  different ;  but  there  is  no 
such  case.  The  partnership  was  to  be  dissolved  in  three  months  ; 
the  bankrupt  went  away  before  the  time  without  communicating 
with  any  one.  Whether  in  so  doing  he  had  a  criminal  intention 
or  not,  is  not  for  me  to  decide;  I  must  leave  that  to  the  tribunal 


(a)  12  &  13  Vict,  c  106.  s.  251. 

(b)  12  Ves.  496. 

(c)  2  Rose,  881. 


(d)  2  Gl.  &  J.  337.,  and  the  cases 
there  collected. 

(e)  1  Fonbl.  37. 
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before  which  the  matter  is  now  pending.     The  petition  must 
be  dismiBBed. 
SolicitoiB ;  Mass  ;  Sole,  Turner  ^  Turner 


1853. 

' « ' 

EXPABTB 

Spaioos,  IN  BB 

ASHTON   AND 
8PR1Q08. 


EXP  ARTE  ALLEN,  IN  RE  COLUMBINE. 
Before  Mb.  Commissioneb  Goulbubn. 

An  order  in  this  bankruptcy  had  been  made  for  Allen^  a 
mortgagee,  to  produce  at  his  examination  in  this  Court  (inter 
aha)  all  briefs  and  papers  in  a  certain  action  of  Allen  v.  Capeh 
This  was  resisted  on  the  ground  of  privil^e.  The  bankrupt, 
yiho  was  an  attorney,  was  not  the  attorney  of  Allen  in  this 
action,  nor  had  he  been  in  any  way  concerned  in  preparing  the 
brids. 
Mr.  Lueas  appeared  for  Allen. 

Mr.  Comhissiokeb  Goclbuen  now  gave  judgment.  The 
qoestion  in  this  case  is  reduced  to  the  production  of  two  briefs, 
which,  at  the  request  of  the  witness  Allen,  and  on  his  behalf, 
had  been  delivered  to  his  counsel  to  be  used  in  a  certain  trial, 
and  which  he  now  insbts  that  he  is  privileged  from  producing. 
It  was  admitted  that  they  might  contain  infi>rmati<m  bearing  on 
the  subject  of  the  witness'  examination  in  this  Court.  The 
origin  of  this  principle,  as  stated  by  Lord  Brougham  in 
Greenougk  v.  Gaskell  {a\  appears  applicable  to  the  present  case. 
In  Lard  Walsingham  v.  Goodricke  (&),  the  late  Vice-chancellor 
Sir  Jl  Wigraniy  who  was  himself  the  author  of  a  learned  work 
on  this  doctrine  (c),  expliuned  the  history  of  the  law  of  privi* 
lege.  The  fourth  point  in  his  statement,  and  which  is  most 
material  to  the  question  before  me,  is,  ^'  whether  the  defendant  is 
entitled  to  protect  from  discovery,  in  the  suit  of  one  party,  cases 
or  statements  of  facts  made  on  his  behalf  by  or  for  his  solicitor 
or  l^al  adviser,  in  the  subject-matter  in  '^  question  after  litiga- 
tion commenced,  or  in  contemplation  of  litigation  on  the  same 
subject  with  other  persons,  with  the  view  of  asserting  the  same 
right?"  {d)  That  was  the  point  raised  in  Coombe  v.  Corporation 
of  London  (e),  and  was  decided  in  the  affirmative.  The  case  of 
RadeUffeY.Fursman{f)  has  frequently  been  mentioned  with 


Court  of 
Bankruptcy. 

May  30. 
June  4. 

Briefs,  which 
have  been  used 
at  a  (riaJ,  and 
returned  to  the 
client,  are  pri- 
vileged as  to 
the  matters 
therein. 

Staten€itt» 


(a)  1  M.  &  E.  98. 

ib)  3  Hare,  122. 

[c)  Wigram  on  Discoverv. 

00  See  all  the  points  (uscussed, 


and  the  cases  collected  in  1  Dan.  Ch. 
Pr.  517. 


(0  1  T.  &  C.  631. 
(/)  2  Bro.  P.  C.  614. 


Judgment, 


T  4 
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1853.         disapprobation^  and  I  do  not  think  I  ought  to  follow  it  here.     I 
ExPABTB      h&ye  no  doubt  in  my  own  mind,  nor  (I  may  add)  has  one  of  my 
AixEM,  IN  BE  brother  conmiiBsioners.  with  whom  I  have  conferred  upon  this 
Judment      V^^^f  *°y  <ioubt  but  that  we  ought  to  hold  the  privilege  invio- 
lable. 

Solicitors,  Cor  dwell;  Chidley, 


Court  fob 

Relief  of 

Insolyent 

Debtors. 

Jvne  10. 

Sect  6.  of  10  & 
11  Vict.  c.  102. 
gives  to  the 
Court  for  Re* 
lief  of  Insol- 
TCDt  Debtors 
jurisdiction  in 
all  cases  in 
which  the  in- 
solvent shall 
have  resided 
for  six  calen- 
dar months  , 
next  imme- 
diately preced- 
ing the  time  of 
filing  his  peti- 
tion, within 
any  parish,  the 
distance 
whereof,  as 
measured  by 
the  nearest 
highway  ftom 
the  General 
Post  Office  in 
London  to  the 
parish  church 
of  such  parish, 
shall  not  ex- 
ceed thedis* 
tance  of  twenty 
miles. 

W.,  a  butler 
to  a  gentleman 
who  had  es- 
tablishments 
both  within 
and  without  the 
jurisdiction, 
had  resided  at 
each  during  the 
six  months. — 
HM,  insuffi- 
cient to  consti- 
tute a  residence 
under  the  pro- 
visions of  the 
act,  and  the 
petition  was 
dismissed,  (a) 


RE  JOHN  WHITTINGHAM. 
Before  The  Chief  Commissiokeb. 

X  HIS  insolvent,  who  had  described  himself  as  a  batler  in  a 
family,  had  filed  a  petition  for  protection  on  the  18th  May. 

Mr.  Dowse  supported. 

A  creditor  in  person  opposed,  and  objected  that  the  insolvent 
had  not  resided,  according  to  the  statement  in  his  petition, 
within  the  jurisdiction  of  the  Court  for  six  calendar  months. 
It  appeared  on  examination,  that  the  insolvent  was  in  the  ser- 
vice of  a  gentleman  who  had  establishments  both  within  and 
without  the  jurisdiction  of  the  Court,  that  in  the  county  of 
Norfolk  being  occupied  at  intervals  during  the  year,  and  that 
in  London  for  the  remaining  period.  In  October,  1852,  the 
insolvent  had  accompanied  his  master  from  the  residence  in 
London  to  the  establishment  in  Norfolk,  where  he  remained 
until  March  in  the  following  year,  when  he  returned  with  the 
family  to  London,  where  he  continued  to  reside  up  to  the  period 
of  filing  his  petition.  During  the  insolvent's  absence  in  the 
country,  his  wife  was  living  in  London,  but  she  was  in  a  dif- 
ferent service,  and  the  insolvent  bad  no  personal  residence. 

The  Chief  Commibsioneb  said,  there  was  no  residence  for 
six  calendar  months  within  the  jurisdiction  of  the  Court  sufili- 
cient  to  satisfy  the  provisions  of  the  act,  and  the  petition  must 
be  dismissed. 

Petition  dismissed,  (b) 

Attorney,  E.  G.  Bradley, 


(a)  The  question  of  residence  was 
largdy  considered  in  Reg.  v.  The 
Inhalitiunis  of  Stapletony  1  Com.  L. 
Rep.  84.,  where  it  was  held,  "  a  man 
who  leaves  the  parish  in  which  his 
family  reside  for  a  temporary  pur- 
pose, intending  to  return,  does  not 
interrupt  his  residence  so  as  to  be 
removable  thence;  but  tlie  remain- 


ing in  another  parish  under  a  con- 
tract for  service,  indefinite  as  to 
time,  is  a  permanent  purpose,  and 
does  interrupt  the  former  resi- 
dence.*' 

(b)  7  &  8  Vict.  c.  96.  s.  2.  enacts, 
"  That  every  petition  for  protection 
from  process  presented,  &c.  shall  be 
in  th^  form  specified  in  the  schedule 
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EXPARTE  THE  ASSIGNEES  OF  FERRIS,  IN  RE 

MORTON. 


1853. 

' . ' 


Before  Mb.  Commissioneb  Goulburn.  cjourt  op 

Bankruptcy. 
r\  ^  ^  June  3. 8c  14. 

UN  May  20.  the  day  appointed  for  the  certificate  meeting  in  Certificate 
this  matter,  it  was  adjourned  for  farther  consideration  to  the  ™eet>^  ad- 
3rd  of  June.     A  creditor,  who  had  proved  his  debt,  did  not  further  con- 
give  notice  of  his  intention  to  oppose  until  the  30th  of  May.  j^y^eJS^— 
The  question  was,  whether,  not  having  given  proper  notice  ^e^^  that  a 
previous  to  the  adjournment,  he  could  be  heard.                           .  S^proved  his 

It  was  contended  for  the  bankrupt,  that  the  adjournment  debt  might, 

was  merely  a  continuation  of  the  former  sitting  for  judgment  ^^^^Iwn, 

only,  and  not  an  adjournment  fine  die;  and  Exparte  Woods  (a)  !>«  letinto 

.  _l  ^  \  /    oppose  at  the 

was  Cited.  adjourned 

Mr.  Stevenson  (solicitor),  contrif  stated  he  had  no  notice  of  ™^^'j"^" 
the  20th  May  having  been  appointed  for  the  certificate  meeting,  he  had  not 
and  that,  having  given  notice,  he  was  entitled  to  oppose  at  the  S^Se  notice 
adjourned  meeting. 


Mb.  Commissioner  Goulburn.  I  think  this  case  infinitely 
stronger  than  Exparte  Woods.  That  case  was  carried  to  the 
Vice-chancellor  Knight  Bruce,  and  from  him  to  the  Lord  Chan-* 
cellor(  Trwro),  both  of  whom  confirmed  the  decision  of  the 
Court  below,  and  dismissed  the  appeal.  It  is  therefore  entitled 
to  great  consideration  as  to  the  course  to  be  pursued  in  the  case 
before  me.     Notice  of  intention  to  oppose  was  given ;  but  the 


quisite  notice 

of  opposition 

until  after  the 

adjournment. 


herennto  annexed ;  and  if  such  peti- 
tbn,  &c  shall  not  be  in  the  form 
herein  prescribed,  such  petition'shall 
be  dismissed."  10  &  11  Vict  c'  102. 
titmsfers  the  jurisdiction  to  this 
court  and  the  county  courts;  and 
sect  16.  empowers  an  alteration  in 
the  forms  hitherto  used,  so  far  as  to 
adapt  them  to  the  chan^  of  juris- 
diction. Under  this  section  the  form 
of  petition  given  in  the  schedule  to 
7  &  S  Vict.  c.  96.  is  slightly  varied, 
one  of  the  allflt||;ations  now  bein^, 
"that  your  petitioner  has  resided  six 
calendar  months  within  the  district 
of  this  honourable  court.**  Sect  S. 
provides,  ^That  if  any  such  insol- 
vent shall. not  have  so  resided  for  six 
months  in  any  one  place  as  afore- 


said, then  he  shall  file  his  petition  in 
the  said  Insolvent  Debtors*  Court, 
and  the  jurisdiction  aforasaid  in  the 
matter  of  such  insolvency  shall  be 
vested  either  in  the  Court  for  Relief 
of  Insolvent  Debtors  in  London,  or 
in  such  one  of  the  said  County 
Courts  as  the  Court  for  Relief  of 
Insolvent  Debtors  shall  direct.**  The 
insolvent  should  have  prepared  his 
petition  according  to  the  form  given 
to  meet  the  provisions  of  this  section, 
which  avoicb  the  allegation  of  a  six 
months*  residence,  and  states  **that 
your  petitioner  has  not  resided  for 
six  calendar  months,  &c.  within  the 
jurisdiction  of  this  honourable  court.** 
(a)  1  Fonbl  230.,  20  L.  J.  B.  619. 
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1853.         question  is  not  one  of  opposition,  but  whether  Mr.  Stevenson 
ExpARTETHB   ^^  ^^7  loctis  Standi?    The  matter  of  the  certificate  was  not 
Assignees  OF   discussed  at  the  former  sitting;  itjwas  exparte  only,  and  the 
Morton.       adjournment  was  for  farther  consideration.     Under  these  dr- 
Judgment      cumstances  I  shall  allow  Mr.  Stevenson  to  make  an  affidavit  as 
to  the  reason  of  his  not  giving  notice  before :  and,  if  this  be 
satisfactory,  will  follow  the  course  adopted  in  Exparte  fFoods, 
and  appoint  a  day  for  the  certificate.     A  memorandum  must  be 
drawn  up  similar  to  that  in  fVbocTs  case,  stating  that  the  omis- 
sion of  notice  was  purely  accidental. 
Solicitors,  Stevenson  ;  A.  A.  Reed. 


EXPARTE 


CouBT  or 
Banrruptct. 

June  11. 

Semhle,  this 
Court  has  no 
power  to  dis- 
miss a  petition 
for  arrange- 
ment, except  in 
the  cases 
indicated  in 
sect  223.  of 
the  Bankrupt 
Law  Conso- 
lidation Act, 
1849. 


Before  Me.  Commissioner  Goulbtjbn. 

A  TRADER,  who  had  petitioned  under  the  arrangement 
clauses  of  the  12  &  13  Vict.  c.  106.,  and  had  eonfonned  and 
paid  a  dividend,  applied  by  petition,  praying  that  the  petition 
for  arrangement  might  be  taken  off  the  file,  or  be  dismissed  or 
annulled,  or  that  all  further  proceedings  thereon  might  be 
stayed. 

Mr.  Lawrance  (solicitor),  in  support,  relied  on  the  practice  in 
bankruptcy  to  annul  with  consent  of  creditors,  and  also  in 
insolvency  to  take  a  petition  off  the  file,  when  it  appeared  that 
all  the  creditors  had  been  satisfied. 


Judgment 


Mb.  Commissioner  Goulbubn  said,  that  as  this  seemed  to 
be  the  first  application  of  the  kind,  he  should  make  no  order ; 
but  it  did  not  appear  to  him  that  he  could  dismiss  the  petition 
except  in  the  cases  indicated  in  sect.  223.  of  the  act.  (a) 


(a)  The  cases  mentioned  in  s.  223. 
for  dismissing  the  petition  are, — if 
the  petitioning  trader  shall  not  dulj 
attend  the  sittings  of  the  Coart ;  or 
if  he  do  not  file  his  account  as  re- 
quired by  sect.  214. ;  or  shall  fail  to 
obey  any  order  of  the  Court ;  or  the 
proposal  of  the  petitioner,  or  some 
modification  thereof  be  not  assented 
to ;  or  he  shall  have  contracted  debts 
by  fraud,  breach  of  trust,  or  without 
reasonable  probability  of  being  able 
to  pay ;  or  oy  reason  of  _any  judg-* 


ment  in  certain  actions  specified; 
or  if  his  affidavit  filed  with  his  peti- 
tion be  wilfully  untrue  ;  or  if  he  do 
not  make  a  nill  disclosure;  or  his 
proposed  arrangement  be  not  made 
oona  jide^  or  be  not  reasonable  and 
proper ;  or  if  he  have  postponed  the 
presentation  of  his  petition;  or  as- 
signed, transferred,  or  made  away 
with  any  of  his  estate  or  efiects; 
or  wilfully  been  a  party  to  his  goods 
being  taken  in  execution. 
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EXPARTE  ALLUM,  IN  RE  KERSLAKE. 

Before  Mb.  Commissioner  Eyans.  Bamkruftct. 

m  June  7  &  14. 

1  HIS  was  an  application  to  have  the  proceeds  of  a  sale  of  the  a  mortgagee 

mortgaged  premises^  which  had  been  sold  under  an  arrangement  "  ^^^  ^e  m- 

with  the  assignees,  paid  over  to  the  mortgagee.     The  general  signeesofa 

facts  will  be  gathered  from  the  judgment.  S^  p^e^  of 

Mr.  Bagleyy  for  Allum^  cited  Hunt  v.  Mortimer  (a),  Hutton  v.  a  sale  of  mort-> 

CrultweU(b) ;  Kettkby  v.  Attwood  (c) ;    Orlebar  v.  Fletcher  (d)  ;  Siseg,  mto  the 

and  Buckmaster  v.  Harrop.  (e)  poea^ion  of 

Mr.  Keene,  contra^  cited  Statute  of  Frauds^  Graham  y.  Chap-  entered  several 

wa»  if),  and  Hall  y.  fVallace.  {g)  ^J'^' »» 

ruptcy. 

Mb.  Commissioneb  Evans.  It  appears  by  the  affidavit  of  judgment. 
Allum  that  he  advanced  to  the  bankrupt  in  June  and  July, 
1852,  the  sum  of  150/.,  on  a  promise  by  the  bankrupt  to  give 
him  a  mortgage  of  saw-mills,  which  the  bankrupt  was  about  to 
erect;  that  the  bankrupt  asked  Allum  to  make  him  a  further 
advance  on  the  same  security ;  that  Allum  accordingly  advanced 
a  farther  sum,  amounting  in  the  whole  to  2457.,  and  also  another 
8um  of  707. ;  that  the  lease  being  perfected  was  delivered  to 
Allam's  attorney  by  the  attorneys  of  the  lessors ;  that  the  bank-* 
rapt  refusing  to  execute  the  mortgage,  Allum  sued  him,  and 
stayed  proceedings  on  the  mortgage  being  executed,  which 
took  place  on  the  3rd  January,  1853.  By  the  mortgage-deed 
the  debt  was  payable  by  instalments.  The  bankrupt  neglected 
to  pay  the  first  instalment,  whereupon  Allum  entered  into  pos- 
Bession  on  the  4th  February. 

To  invalidate  this  mortgage  it  is  contended  that  there  was  no 
agreement  by  the  bankrupt  to  mortgage  at  the  time  of  lending 
the  first  sum  of  money.  The  only  evidence  of  the  mortgagor 
on  this  point  is  that  of  the  bankrupt's  wife,  and  that  is  prin- 
cipally argumentative ;  but  it  is  most  improbable  that  any  one 
would  have  lent  the  bankrupt  money  upon  any  other  terms,  par- 
ticularly knowing  his  previous  circumstances. 

It  was  next  contended  that  such  promise  being  only  verbal,  it 
coold  give  no  legal  or  equitable  right  to  the  mortgage:  un- 
doubtedly that  would  have  been  so,  if  the  mortgage  had  hot 
been  completed ;  but  that  being  done,  the  previous  promise  is 
strong  evidence  of  the  hoTia  fides  of  the  transaction, 

(a)  10  B.  &  C.  44.  (tf)  13  Ves.  472. 

(6)  1  £.  &  B.  15.  (/)  21  L.  J.  173.  C.  P. ;  and  see 

\e)  1  Vem.  471.  Cannon  y.  Smith,  1  Com.  L.  Rep.  179. 

(d)  1  P.  W.  737.  (g')  7  M.  &  W.  353. 
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EXPARTE 
Au^UBf,  IN  BE 
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The  next  objection  is,  that  the  mortgage  was  a  conyejance  of 
all  the  bankrupt's  property ;  but  it  appears  to  me  that  upon  this 
there  is  no  evidence.  It  has  never  been  explained  why  the 
bankrupt  does  not  appear ;  he  may  have  taken  with  him  a  large 
sum  of  money.  There  is  no  evidence  that  debts  to  a  consider- 
able amount  are  not  due  to  him.  I  am  therefore  of  opinion, 
on  the  authority  oi  Hutton  v.  Crtttttoell  {a).  Young  v.  Ward{b)y 
Wedge  v.  Newlyn  (c),  and  Chase  v.  GobU  (d),  that  the  mortgage 
is  a  valid  transaction,  and  that  the  mortgagee  is  entitled  to  the 
proceeds. 

Solicitors,  Kemp  8f  Hare. 


(a)  1  E.  &  B.  15. 
(&)  8  Exch  R.  221. 


I 


c)  4  B.  &  A.  831. 

d)  2  M.  &  G.  930. 


Court  of 
Bank&uptct. 

LOBDS 
JUBTICEB. 

ifay  6. 

A  trader,  on 
the  20tli  De- 
cember, 1851, 
assigned  to 


EXP  ARTE  BAILEY,  IN  RE  BARRELL. 

X  HIS  was  a  petition  by  the  trustees  of  the  Barstable  and 
ChafTord  Benefit  Building  Society,  claiming  the  benefit  of  a  deed 
of  assignment  executed  by  the  bankrupt,  and  dated  the  20th 
December,  1851.  The  bankrupt  was  a  grocer  at  Billericay,  and 
had  been  appointed  the  treasurer  of  the  building  society,  in 
some  of  his  ere-  which  office  he  continued  from  the  2nd  March,  1847,  to  the 
debts,  bills  of  ^^^^  December,  1851.  It  then  appearing  that  the  bankrupt 
exchange, pro-    ^TBA  indebted  to  the  petitioners  in  the  sum  of  777i  14*.  9d., 

monies  received  by  him  on  their  account,  payment  was  required; 
and  it  was  intimated  that  proceedings  would  be  taken  to  enforce 
payment.  Under  these  circumstances,  in  the  evening  of  the 
20th  of  December,  1851,  the  bankrupt,  after  some  hesitation, 
executed  the  deed  in  question.  By  the  deed,  which  was  made 
for^hd^ebt;  hetween  the  bankrupt,  described  as  treasurer  of  the  building 
and  at  the  same  society,  of  the  one  part,  and  the  petitioners,  described  as  trustees, 
not^ersonaUy  of  the  Other  part,  in  consideration  of  777/.  14«.  9d.  due  and 
known  by  the    owing  by  the  bankrupt  as  treasurer  of  the  society  to  the  peti- 

trader,  "wnts  on,,*  -ii. 

two  judgments,  .tioners,  he,  the  bankrupt,  conveyed,  granted,  and  assigned  to  the 
Smepre-*^™*  petitioners,  as  trustees  of  the  society,  all  his  messuages,  land, 
yionsly,  were  and  hereditaments  wheresoever  and  whatsoever,  and  all  other 
the^herrff,^ho  ^^^J^^^W  hereditaments  in  or  upon  which  he  had  any  legal  or 

on  the  22Dd 

December  leried  ezecntion  on  the  trader's  stock  in  trade  and  furniture.  On  the  24th  December 
the  trader  was  adjud^;ed  bankrupt,  on  a  petition  presented  on  the  23rd.  ^  ^Te/d^  that  the  assign- 
ment was  Toid  as  agamst  the  assignees  under  the  iMinkruptcy. 


and  other 
securities,  and 
all  books  of 
account  in 
which  such 
debts  or  sums 
were  entered, 
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equitable  power  of  appointment  or  disposition,  to  hold  the  same  .^  1858. 
subject  to  the  mortgages  thereon :  by  the  same  deed  the  bank-  Expabtb 
mpt,  for  the  consideration  aforesaid,  covenanted  to  surrender,  at  Bjjley,  in  be 
his  own  costs,  to  the  use  of  the  petitioners,  all  the  copyhold  statement 
estate,  whatsoever  and  wheresoever,  in  which  he  had  the  legal 
estate  and  interest,  or  over  which  he  had  a  power  of  appoint- 
ment: he  also  thereby  granted  all  surplus  rents  and  profits 
whatsoever,  whether  in  trust  or  otherwise,  to  which  he  might  be- 
come entitled;  and  also  all  legacies,  devises,  and  interests  under 
any  will ;  and  also  three  policies  of  assurance  therein  described 
(one  being  upon  the  bankrupt's  own  life),  and  all  sums  thereby 
assured,  and  all  debts  or  sums  of  money  whatsoever  then  due 
and  owing  to  the  bankrupt  from  any  person  or  persons  whom- 
soever, and  all  bills  of  exchange,  promissory  notes,  or  other 
securities  for,  or  evidence  of,  such  debts,  and  all  books  of 
account  in  which  such  debts  or  sums  of  money  were  entered ; 
to  have,  receive,  and  enjoy  the  same,  subject,  as  to  the  policies 
of  assurance^  to  certain  incumbrances  thereon :  the  deed  then 
contained  a  declaration  that  the  assignment  was  by  way  of 
security  for  the  debt  due  to  the  petitioners.  It  appeared  that 
the  mortgages  affecting  the  freehold  estates  included  in  the 
deed  were  about  equal  to  the  value  of  the  estates.  The  bank- 
rupt's stock  in  trade  and  furniture  was  his  only  property  not 
included  in  the  deed ;  and  on  the  morning  of  Monday,  the  22nd 
of  December,  this  stock  in  trade  and  furniture  was  seized  by 
the  sheriff  in  execution  of  two  writs  which  had  been  lodged 
vith  him  for  that  purpose,  by  Mr.  Woodward,  at  three  o'clock 
in  the  afternoon  of  the  20th  of  December.  On  the  23rd  of 
December  a  petition  for  adjudication  in  bankruptcy  was  pre- 
sented, and  on  the  24th  adjudication  was  pronounced  against 
the  bankrupt  From  the  evidence  it  appeared  that  Mr.  Wood* 
ward  had  acted  as  the  solicitor  of  the  bankrupt  for  some  years, 
but  that  after  the  19th  of  December  1851,  he  was  professionally 
engaged  for  the  petitioners,  and  prepared  for  them  the  deed 
of  assignment.  In  one  of  the  actions  in  which  execution  had 
been  issued.  Woodward  was  himself  plaintiff,  and  in  the  other 
attorney  for  the  plaintiff.  The  judgments  in  both  the  actions 
had  been  obtained  some  years  previous  to  the  issuing  the  exe- 
cutions. The  bankrupt  did  not  appear  to  have  had  any  personal 
knowledge  of  the  executions  having  been  issued. 

The  petitioners,  after  the  execution  of  the  deed  by  the  bank- 
rupt, possessed  themselves  of  all  his  trade  books,  and  after  the 
adjudication  refused  to  give  them  up  to  the  official  assignee. 
Under  an  order,  however,    made   by  the    commissioner  by 
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Statement 


Argument 


1853.         arrangement^  these  trade  books  were  delivered  to  the  oflScial 
ExpARTB      assignee  to  enable  him  to  collect  the  bankrupt's  assets;  the 
Bailet,  in  bb   assets  to  be  held  bj  him^  after  deducting  the  expenses  of  col- 
lecting them,  for  the  parties  who  should  be  found  to  be  entitled 
thereto. 

The  sum  of  413/.  having  been  realised  by  the  official  assignee 
the  petitioners  claimed  the  same  under  the  deed  of  assignment, 
but   the   commissioner    refused    to    allow   the    claim :    from 
this  decision  of  the  commissioner  the  present  petition  was  an 
appeaL 

Mr.  Swanstouy  Mr.  TerreUy  and  Mr.  Willes,  in  support  of  the 
petition,  contended  that  the  deed  was  a  valid  assignment,  to  tbe 
benefit  of  which  the  petitioners  were  entitled,  and  that  it  was 
not  an  act  of  bankruptcy.  The  deed  could  not  be  void  on  the 
ground  of  fraudulent  preference,  as  the  execution  of  it  was  not 
the  spontaneous  act  of  the  bankrupt,  but  was  obtained  from 
him  under  a  threat  of  legal  proceedings,  and  there  was  nothing 
to  shew  that  bankruptcy  was  contemplated  by  him :  Ogden  v. 
St(me  (a).  Van  Casteel  v.  Booker  (i),  Cook  v.  JPritchard  (c), 
Jiifoffff  V.  Baker  ((f),  Morgan  v.  Brundrett  («),  Aldred  v.  Con," 
stable  (/),  and  Exparte  Simpson  {g).  The  assignment  was  not 
an  act  of  bankruptcy.  It  did  not  include  the  whole  of  the 
bankrupt's  property;  but  his  furniture  and  stock  in  trade,  which 
formed  a  material  portion  of  his  estate,  were  retained  by  him. 
Upon  this  point  they  referred  to  Sieberty.  Spooner(h)y  Compton 
V.  Bedford  (i),  Carr  v.  Burdiss  (A),  Law  v.  Skinner,  (t) 

Mr.  Bolt  and  Mr.  Bagley,  for  the  assignees.  The  petitioners 
and  the  bankrupt  must  be  taken  to  have  had  full  notice  of  the 
state  of  the  bankrupt's  afiairs  at  the  time  the  deed  of  assign- 
ment was  executed,  Mr.  Woodward  having  been  professionally 
employed  by  them.  Although  the  furniture  and  stock  in  trade 
were  not  included  in  the  deed  of  assignment,  it  was  known  to 
Woodward  that  they  were  already  bound  by  the  writs  placed  by 
him  in  the  hands  of  the  sheriff;  Louthal  v.  Tonkins,  (m)  The 
whole  of  the  bankrupt's  property  was  therefore  in  fact  included 
in  the  assignment,  which  was  executed  with  a  view  to  a  dis- 
tribution of  his  property  different  to  that  which  would  take 
place  on  a  bankruptcy.     The  deed  was  a  fraudulent  conveyance 


(a)  11  M.  &W.494. 
{h)  2  Exch.  691. 
(c)  5  M.  &  G.  329. 
(rf)  4  M.  &  W.  348. 
(e)  5  B.  &  A.  289. 
(/)  4  Q.  B.  R.  674. 


(g)  1  De  G.  9. 
(A)  1  M.  &  W.  714. 
(0   1  W.  Bl.  362. 
(A)  1  C.  M.  &  R.  443. 
(0  2,W.B1.  996. 
{m)  2  Eq.  Ca.  Ab.  381. 
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williin  the  meaning  of  the  67th  section  of  the  Bankrupt  Law         1853. 
ConaoGdation  Act,  18499  and  muflt  be  deemed  to  be  an  act  of      expabtb 
bankraptcj,  P&rter  v.  Walker  (a),  Lindon  v.  Sharpe  (b),  IhUton  Bailey,  k  ss 
Y.  Morrison,  (c)    If  the  effect  of  the  assignment  were  to  defeat      Argummt 
or  delay  creditors,  the  bankrupt's  intention  as  to  it  was  unim- 
pcwtant,  Stuart  y.  Moodif.  (d) 

Mr.  Swanstan^  in  reply,  referred  to  Exparte  Bourne,  {e) 


LoBB  Justice  Knight  Bbugb  said  that  the  question  in 
this  case  was  as  to  the  validity  or  invalidity  of  a  deed  of  mort* 
gage  or  security  executed  by  the  bankrupt  in  favour  of  certain 
creditors,  the  appellants,  very  shortly  before  the  petition  for 
adjudication  in  bankruptcy,  —  the  validity  or  invalidity  of  the 
deed  as  against  the  respondents,  the  assignees  under  the  bank- 
ruptcy. With  the  doctrine  of  fraudulent  preference,  at  least  in 
its  ordinary  sense,  that  was,  the  technical  sense  of  the  expression, 
the  Court  had  nothing  to  do,  for  the  transaction  was  not  of  the 
bankrupt's  seeking.  The  deed  was  obtained  under  pressure  on 
the  part  of  the  creditors  who  obtained  it,  and  was  his  unwilling 
rather  than  his  willing  act, — a  state  of  things  consistent  never- 
theless with  the  possibility  that  the  deed  might  have  been  an  act 
of  bankruptcy  within  the  67th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849 ;  or  it  might  be  void  as  against  the 
respondents,  as  contrary  to  the  policy  of  the  act.  The  deed 
was  executed  by  the  bankrupt  between  eight  and  nine  o'clock 
on  Saturday  evening,  the  20th  of  December,  1851,  and  the 
petition  for  adjudication  in  bankruptcy  was  filed  on  the  23rd, 
and  the  adjudication  took  place  on  the  24th  of  the  same  month. 
The  adjudication,  however,  did  not  depend  for  its  validity  upon 
the  question  whether  the  deed  was  valid  or  invalid  as  against 
the  respondents.  It  was  clear  that  the  bankrupt,  at  the  time 
when  he  executed  the  deed,  was  to  his  certain  knowledge  deeply 
insolvent,  and  that  he  was  then  subject  to  two  judgments,  upon 
which  execution  on  that  day  had  issued,  and  which  were  put  in 
force  by  the  sheriff  against  the  stock  in  trade  and  furniture  of 
the  bmkrupt  on  the  22nd.  The  deed  was  prepared  by  Mr. 
Woodward,  who  throughout  the  transactions  had  acted  for  the 
appellants  as  their  solicitor.  Mr.  Woodward  had,  down  to  the 
19th  of  December,  acted  as  the  bankrupt's  solicitor,  and  he  must 
be  taken  to  have  prepared  the  instrument  with  a  general,  if  not 


Judgment 


t 


a)  4  M.  &  G.  686. 

b)  6M.k  G.  895. 
(c)  17  Ves.  198. 


I 


d)  1  C.  M.  &  R.  777. 

e)  16  Ves.  145. 
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1853.  ft  particular,  knowledge  of  the  insolvency  of  the  bankrupt,  or  at 
^  '""^  least  to  have  had  reasonable  grounds  for  suspecting  his  affidrs  to 
Bailet,  in  he  be  desperate.  Mr.  "Woodward  was  plaintiff  himself  in  one  of 
Ba&bell.  ^Jj^  actions  in  which  execution  was  issued,  and  was  the  attorney 
^"^  for  the  plaintiff  in  the  other,  and  had  directed  the  issuing  of 
the  executions  before  the  deed  was  signed;  and  he  obtained 
the  deed  knowing  or  expecting  at  the  time  that  the  execution 
then  issued  would  be  put  in  force  on  the  following  Monday 
morning,  and  that  the  effect  of  the  executions,  with  the  deed^ 
or  of  the  deed  alone,  must  be  the  stopping  of  the  bankrupt's 
trade,  and  the  completion  and  publication  of  his  ruin.  It  was 
plain,  from  the  nature  of  the  deed,  and  the  amount  of  the  bank- 
rupt's property  and  debts,  that  if  the  executions  had  been  put 
in  force  on  the  morning  of  the  20th,  as  they  were  on  the  22nd9 
and  the  bankrupt  had  executed  the  deed  with  the  knowledge  of 
that  circumstance,  the  deed  would  have  been  void  against  the 
assignees  under  the  bankruptcy  as  comprising  substantially  all 
the  available  property  of  the  bankrupt,  and  as  inconsistent  with 
the  continuance  of  his  trade.  It  was  said  that  when  he  exe* 
cuted  the  deed,  he  was  not  aware  that  either  of  the  execu- 
tions had  issued.  Considering  the  nature  of  the  deed,  and  all 
the  circumstances,  his  lordship  thought  that  this  made  no  differ- 
ence, especially  as  he  must  at  the  time  have  been  aware  of 
Woodward's  connection  with  the  judgments,  and  aware  that 
Woodward,  knowing  what  he  did, would  not  delay  to  enforce 
them  by  execution. 

Substantially,  the  only  property  of  any  value  comprised  in 
the  deed  consisted  of  the  policies  of  assurance  and  the  debts ; 
and  the  only  property  not  comprised  in  the  deed  was  the  fur* 
niture  and  stock  in  trade,  which  were  seized  under  the  exe- 
cutions, the  whole  of  which  could  not  be  fairly  considered  to 
have  been  more  than  sufficient  to  answer  the  sums  for  which 
the  executions  were  issued.  The  bankrupt's  books,  in  accord- 
ance with  the  terms  of  the  deed,  were,  as  the  evidence  had  satis- 
fied his  lordship,  delivered  to  the  appellant's  solicitor  on  the  20th 
of  December,  to  enable  him  to  ascertain  who  the  debtors  were, 
and  give  them  notice  of  the  assignment,  in  which  the  books  were 
by  express  words  included.  It  appeared  that  these  acta  of  the 
bankrupt  were  inconsistent  with  the  ordinary  probability  of  his 
being  able  to  continue  to  carry  on  his  trade  after  that  day.  It 
must  have  been  known  to  him,  and  to  Woodward,  to  have  been 
so,  whether  he  was  aware  or  ignorant  at  the  time  of  the  actual 
issuing  of  the  executions.     How,  with  all  the  debts  assigned^ 
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with  nothing,  or  nothing  but  furniture  and  stock  in  trade  left>         1B58. 
and  his  books  given  up,  was  it  possible  for  him  to  go  on?  Expartb 

Bang,  as  his  lordship  was,  of  opinion  that  the  execution  of  Bailbt,  in  ba 
the  deed,  and  the  delivering  up  of  the  books  formed  part  of  j^gJamaiL 
the  same  transaction;  being,  as  he  was,  of  opinion  that  when 
the  bankrupt  put  his  hand  to  the  instrument  he  could  not  but 
have  known  that  all  chance  of  continuing  in  trade  fairly,  or 
flobstantially,  or  otherwise  than  colourably,  was  by  that  act 
destroyed;  considering  the  well-known  decisions  before  those 
Qi  Porter  v.  Walker  said  Lindony.  Sharp,  and  considering  those 
two  decisions  also,  his  lordship  was  satisfied  that  to  hold  this 
deed  void  as  agunst  the  respondents,  the  assignees  under  the 
bankruptcy,  was  not  only  right,  morally,  as  between  the  imme- 
diate parties  to  the  present  controversy,  and  not  only  for  the 
general  interests  of  society,  but  warranted  both  by  authority 
and  reason.  His  lordship  was  of  opinion,  therefore,  that  the 
appeal  should  be  dismissed  with  costs. 

Lord  Justice  Turner  said,  that  he  concurred  in  the 
opinion  that  this  deed  was  void  as  against  the  respondents.  Two 
points  were  relied  upon  in  support  of  the  deed ;  the  first  being 
that  a  considerable  part  of  the  estate  of  the  bankrupt,  namely, 
his  stock  in  trade  and  furniture,  were  not  affected  by  the  deed ; 
the  second,  that  there  was  no  proof  of  an  intention  on  the  part 
of  the  bankrupt  to  defeat  or  delay  his  creditors.  As  to  the  first 
point,  it  was  admitted  that  if  all  the  estate  had  been  comprised 
in  the  deed,  it  would  have  been  void ;  but  it  was  argued  that, 
a  substantial  part  of  the  estate  not  being  comprised  in  the  deed, 
the  case  did  not  fall  within  the  principle  of  the  decisions  as  to 
the  assignment  of  the  entire  estate.  His  lordship  apprehended 
that  the  true  principle  was,  whether  there  was  such  an  assign- 
ment as  to  prevent  the  bankrupt's  trade  being  carried  on ;  he 
agreed  with  the  commissioner,  that  carrying  on  his  trade  meant 
carrying  it  on  in  the  ordinary  and  usual  course.  This  doctrine 
was  laid  down  by  Lord  Mansfield  in  the  case  of  Hooper  v. 
Smith  (a),  where  he  said,  '^  Indeed,  if  a  man  makes  over  so 
much  of  his  stock  in  trade  as  to  disable  himself  from  being  in 
trade,  this  would  be  fraudulent.  It  would  be,  as  I  said  in 
Compton  V.  Bedford  (i),  an  assignment  of  his  solvency."  This 
doctrine  might  possibly  now  be  considered  as  going  a  little  too 
far,  but  it  nevertheless  showed  the  principle  upon  which  the  cases 
proceeded,  for  the  reason  why  an  assignment  of  the  entire  estate 
constituted  an  act  of  bankruptcy  was,  because  the  bankrupt  was 
thereby  prevented  from  carrying  on  his  trade ;  and  that  equally 

(a)  1  W.  Bl.  441.  (b)  Ibid.  362. 

B.  &  I.— VOL.  I.  G 


54 


THE  BANKRUPTCY  AND  INSOLVENCY  REPORTS. 


1853. 

' . ' 

EZPARTB 

Bailbt,  in  BB 
Babrkix. 

JudgmenU 


applied  where  the  trader  assigned  so  much  of  his  property  as 
prevented  him  from  carrying  on  his  trade  in  the  ordinary  way. 
Now  this  bankrupt  had  assigned  all  debts,  and  all  bills  of  ex- 
change^ and  promissory  notes^  and  other  securities,  and  all  books 
of  accounts  in  which  such  debts  or  sums  of  money  were  entered; 
and  it  was  impossible  to  say  that  the  trade  could  be  carried  on 
in  the  usual  and  ordinary  course  without  books  of  accounts 
evidencing  the  debts  contracted  in  the  trade.  His  lordship, 
therefore,  considered  that  the  deed  could  not  be  supported  on 
the  first  point.  With  respect  to  the  second  point,  it  was  im- 
possible to  doubt  that,  under  the  circumstances,  an  intention  to 
defeat  or  delay  his  creditors  must  be  imputed  to  the  bankrupt. 
It  was  attempted  in  the  reply  to  support  both  points,  on  the 
ground  that  the  bankrupt  had  no  knowledge  of  the  intention  to 
issue  execution  against  him  upon  the  judgments.  That  attempt, 
however,  in  his  lordship's  opinion  failed,  on  the  first  point,  be- 
cause the  assignment  was  such  as  to  prevent  the  trade  being 
carried  on;  and,  as  to  the  second,  the  other  circumstances 
were  sufficient  to  establish  the  intention  of  the  bankrupt.  The 
appeal  must  be  dismissed  with  costs. 

Solicitors,  J.  SfJ,  H.  Linklater  ;  and  Latorance  ^  Flews, 


COCTBT  FOB 

;  Relief  of 

Insolveni* 

Debtobs. 

MaydQ. 

Sect  28.  of  7  k 
8  Vict  c.  96. 
enacts  ''  That 
if  no  day  be 
named  for 
making  the 
final  order,  or 
if  the  con- 
sideration of 
such  final  order 
be  adjoomed 
sine  diet  or  if 
the  final  order 
be  refused,  the 
commissioner 

shall  have  the  power  after  the  expiration  of  such  time,  &c.  to  make  an  order  to  protect  such  peti- 
tioner fh>m  being  taken  Or  detained  under  any  process  whatever/'  &c. 

Sect  29.  prOTides,  '*  That  if  such  petitioner  shall  be  taken  or  detained  under  any  process  what- 
ever for  any  debt  or  claim  in  respect  of  which  he  is  protected  from  process  by  such  order  as  last 
aforesaid,  it  shall  be  lawful  for  the  commissioner  to  order  any  officer  who  shall  have  such  petitioner 
so  in  custody,  to  discharge  such  petitioner  therefrom*" 

C,  who  had  obtained  his  final  order,  being  sued  for  tf  debt  which  Was  set  out  in  his  schedule, 
allowed  Judgment  to  ^  by  default,  and  was  taken  in  execution  on  a  co.  m. 

Hdd^  that  the  provisions  of  the  latter  section  are  applicable  to  a  final  order  as  well  as  an  order 
for  protection.  Secondly,  that  a  ca.  «a.  is  process  within  the  meaning  of  the  section,  from  which 
the  Court  can  order  a  discharge.  Thirdly,  that  the  insolvent's  right  to  a  discharge  was  not  pre« 
judiced  by  his  failing  to  appear  and  plead  the  adjudication  on  being  sued)  and  that  he  was  there- 
fore entitled  to  be  discharged  from  custody* 


RE  JOHN  COPPINS. 

Before  Mb.  Commissioner  Law. 

xHE  facts   of   this  case   will  sufficiently   appear  from  the 
judgment. 

Mb.  CommissioKeb  Law.  This  is  an  application  to  dis- 
charge the  defendant,  John  Coppins,  from  custody,  under  the 
powers  given  to  this  court  by  section  29.  of  the  act  7  &  8  Vict, 
c.  96.  He  petitioned  and  obtained  a  final  order  under  the  protec- 
tion statutes  in  July,  1851.     The  creditor,  James  Bramwell^ 
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was  by  mistake,  entered  in  the  schedule  as  Edward  Bramwell ;         1853. 

but  no  objection  is  made  upon  that  ground.     If  is  admitted  that      rb  John 

he  duly  received  notice  of  the  hearing,  and  that  the  debt  is       Coppnct. 

withm  the  protection  of  the  final  order.     The  point  taken  against      Judgment 

the  purpose  of  this  summons  is,  that  as  the  defendant  might 

We  appeared  and  pleaded  the  final  order,  he  ought  to  have 

done  so;  and  that,  after  judgment,  he  cannot  be  relieved,  (a) 

The  claim  arises  on  a  bill  drawn  by  the  insolvent,  and  accepted 

bj  (me  Beynolds,  in  July,  1847.     The  insolvent  was  never  sued 

upon  it,  either  before  or  since  his  insolvency,  until  March  of  the 

present  year;  when  it  was  contrived  by  some  false  story  to  bring 

him  into  the  city  to  a  tavern  in  Basinghall  Street,  near  to  the 

office  of  the  plaintiff's  attorney,  that  he  might  be  served  with  a 

notice  of  action  in  the  Lord  Mayor's  Court     Shortly  after* 

wards  he  was  further  enlightened  on  the  subject,  by  being  cap* 

tored  on  a  process  from  the  Queen's  Bench,  to  which  court  the 

pUntifiT  had  removed  the  causa     The  defendant  claims  relief  on 

these  words  of  the  second  Protection  Act,  7  &  8  Vict,  c  96. 

^^  If  such  petitioner  shall  be  taken  or  detained  under  any  process 

whatever  for  any  debt  or  clum,  in  respect  of  which  he  is  pro* 

tected  from  process  by  such  order  as  last  aforesaid,  it  shall  be 

kwfnl  for  the  Commissioner  to  order  any  officer  who  shall  have 

nich  petitioner  in  custody  to  discharge  such  petitioner  there- 

froQL"     It  is  not  disputed  that  this  clause  is  applicable  to  a  final 

order.     If  such  question  were  raised,  I  should  adhere  to  the 

opinion  which  I  expressed  long  ago  in  the  case  of  Symonds.  (&) 

It  is  admitted,  then,  that  I  must  order  this  party  to  be  dis* 

diarged,  if  he  has  been  taken  under  any  process  whatever  for  a 

debt,  in  respect  of  which  he  is  protected  by  the  order  of  this 

court.     This  debt  being  within  the  protection  of  the  order,  the 

only  question  must  be  upon  the  other  words  of  the  clause  — *  Is 

the  process  in  this  case,  namely,  a  ecu  scuy  a  process  from  which 

I  can  order  the  discharge  ?    It  is  true  that  he  could  have  ap* 

peared  and  pleaded  the  final  order.     The  first  act  gave  that  plea, 

which  is  an  appeal  to  the  assistance  of  another  court.     The 

second  act  gives  a  remedy  in  this  court,  and  a  more  efiective  one 

as  concerns  the  person ;  for  it  enables  us  to  discharge  him  from 

arrest;  and  the  power  is  largely  expressed :  it  is  to  be  exercised, 

whatever  be  the  process  on  which  the  person  is  taken.     It  was 

doubted  at  one  time  whether  the  plea  given  by  the  first  act  was 

available  under  the  second  act;  and  it  was  settled  that  it  was 

available.     But  it  will  hardly  be  contended  that  a  provision 

concerning  other  courts  is  to  control  the  plain  words  of  the  latter 

(a)  6  &  6  Vict  c.  116.  8. 10.  (6)  16  L.  T.  304. 

G  2 
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1858.  act^  which  gives  an  express  power  to  this  court :  my  dutj  must 
Re  John  clepend  on  rightly  construing  the  words  of  this  enactment,  and 
CoppDra  they  seem  to  me,  to  comprehend  the  process  on  which  this  party 
JudgmeHL  ]^^  jj^g^  taken.  Can  it  be  thought  that  the  legislature  only- 
intended  mesne  process  ?  They  have  not  so  spoken ;  they  have 
said  ^'  any  process  whatever,"  which  includes  final  process.  Ar- 
rest on  mesne  process  can  be  made  in  two  instances ;  first,  on 
special  order,  when  it  is  sworn  that  a  defendant  is  about  to  leave 
the  country ;  secondly,  when  a  petitioner,  under  1  &  2  Vict, 
c.  110.,  has  received  an  un&vourable  adjudication.  Arrest  in 
the  latter  case  could  not  be  a  process  thought  of  in  the  29th 
section  of  that  statute,  for  it  could  not  concern  a  debt  which 
was  within  any  final  order.  Accordingly,  if  it  were  urged  that 
the  final  process  is  not  within  that  section,  it  must  be  contended 
that  by  the  words  **  any  process  whatever,*'  the  legislature  in- 
tended only  the  special  process  used  to  prevent  a  defendant's 
leaving  the  country.  Those  general  words  will  not  bear  such 
contracted  meaning.  And,  indeed,  the  danger  against  which 
that  process  is  directed  would  hardly  have  provoked  such  an 
enactment.  It  is  not  probable,  though  possible,  that  a  plaintiff 
should  have  the  effrontery  to  swear  that  a  defendant  is  running 
away  from  an  action  in  a  case  where  he  himself  has,  through 
legal  inquiry,  lost  the  right  to  bring  it.  Further,  can  it  be 
thought  that  the  legislature  only  meant  to  speak  of  process  which 
has  been  put  in  force  before  the  date  of  the  order,  and  that  the 
power  of  discharging  is  not  given  as  to  captures  made  after  that 
date  ?  If  any  one  contends  for  this,  I  think  a  sufficient  answer 
is  given  in  the  words  ^'  shall  be  taken  or  detained  ;"  the  word 
*^  taken  "  evidently  meaning  a  fresh  taking.  Thus  it  fully  ap- 
pears to  me  that  the  words  of  the  29th  section  embrace  the  case 
which  I  am  now  asked  to  deal  with.  But  I  will  notice  the 
furdier  argument  which  I  have  heard  on  the  necessity  of  plead-^* 
ing.  I  am  aware  it  has  been  esid  by  high  authority,  that  a  man 
who  has  the  benefit  of  the  act  1  &  2  Vict,  c  110.,  must  plead 
the  adjudication,  and  that  the  judge  of  a  superior  court  can  only 
give  a  summary  discharge  from  arrest  on  mesne  process.  The 
reason  of  that  limitation  must  be  this  —  the  90th  section  of  that 
act  giving  the  judge  the  power  of  discharge,  ends  with  these 
words,  ''  such  prisoner  causing  a  common  appearance  to  be  en* 
tered  for  him  or  her  in  such  action  or  suit."  These  words  being 
the  same  as  in  the  earlier  acts,  evidently  contemplate  arrest  on 
mesne  process ;  if  the  clause  is  read  without  these  words,  the 
^enactment  has  the  full  effect  of  giving  relief  against  all  process, 
final  as  well  as  initial ;  there  are  no  other  words  of  qualificatioa 
or  restriction.     Fortunately  for  the  small  tradesmen  who  come 
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here  for  protection  under  insolyencj,  the  29th  section  has  no  1853. 
snch  words  as  I  have  referred  to,  or  anything  equivalent  or  «  : 
similar*  Oar  duty  of  enforcing  their  personal  protection  is  to  Coppinb, 
be  exercised  against  "  all  process  whatever ;"  there  is  no  intima-  Judgment, 
tion  of  restraint  or  exception,  direct  or  indirect ;  and  in  my 
opinion,  it  is  fit  that  the  law  should  so  maintain  its  own  decrees. 
Some,  perhaps,  may  think  it  a  better  policy,  that  the  right  of 
personal  safety,  if  not  sought  by  appearance  and  plea,  should  be 
forfeited  altogether.  I  cannot  think  that  a  plaintifi^,  who  pursues 
an  action  which  he  knows  he  has  no  right  to  pursue,  becomes  an 
object  of  commiseration,  because  the  defendant  not  stopping  him 
with  a  plea,  leaves  him  to  go  farther  in  following  up  an  unjust 
claim ;  but,  I  do  think  that  a  defendant,  who  ought  not  to  be 
sued  at  all,  is  an  object  of  commiseration,  if,  because  he  cannot 
employ  an  attorney  to  combat  prosecution,  he  is  to  lose  protec- 
tion against  a  plaintifi^  between  whom  and  himself,  that  protection 
has  been  decreed  on  fair  legal  inquiry.  If  he  were  stripped  of  it 
through  such  a  cause,  a  few  malignant  creditors  would  easily 
crush  any  poor  man  who  had  obtained  his  final  order,  by  in- 
flicting summonses  upon  him ;  some  would  come  from  West- 
minster Hall,  some  from  the  city,  some  from  county  courts ; 
and  he  would  be  quite  incompetent  to  stem  them  all  by  pleading. 
Thus  to  overwhelm  him  would  be  no  credit  to  the  law ;  and  it 
ia  just  that  he  should  be  able  to  vindicate  at  all  times  his  per- 
sonal privilege  against  those  who  have  no  right  to  lay  a  scheme 
for  assaulting  it.  I  am  glad,  therefore,  that  this  29th  section  is 
framed  in  such  general  terms.  It  is  well,  also,  that  in  another 
respect  it  differs  from  the  kindred  clause  in  the  Insolvent  Act, 
1  &  2  Yict.  c  1 10.,  namely,  that  on  a  future  arrest  this  court 
can  itself  sustain  a  protection  which  it  has  pronounced.  Under 
that  act,  the  law  is  this  —  if  a  man  at  the  time  when  the  benefit 
of  the  act  accrues  to  him  requires  to  be  discharged  from  an 
existing  detainer,  this  court  gives  the  warrant.  If  at  a  sub- 
sequent period  he  is  arrested,  he  must  go  to  the  court  whence 
the  process  has  issued.  This  latter  power  is  given  by  that  act 
to  the  superior  court  alone.  The  Protection  Act  usefully 
gives  the  power  to  this  court.  I  do  not  conceive  that  anything 
prevents  the  exercise  of  similar  power  in  the  superior  courts, 
ioasmuch  as,  they  can  always  control  and  regulate  their  own 
process.  The  value  now  to  a  defendant  of  finding  the  power 
here,  and  not  having  to  rely  on  the  arresting  court,  is  in  this  — 
the  arresting  courts  are  greatly  multiplied.  The  facility  of 
imprisoning  is  such,  that  a  small  trader  coming  into  embarrass- 
ment is  driven  to  seek  protection  for  his  person  if  he  can  ho^ 

nestly  obtain  it     A  decree  in  favour  of  that  privilege  will  not 

o  3 
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1853.        benefit  him  unless  it  Can  be  enforced;  and,  if  he  looks  for  the 

*     ^  enforcement  of  it  to  the  same  quarter  which  threatens  him  with 

C0PPIN8.       arrest,  he  will  often  look  for  it  in  vain.   These  are  my  reasons  for 

Jvdgment      thinking  that  the  29th  section  requires  me  to  discharge  this 

party ;  and  the  jurisdiction  to  do  so,  is  a  useful  and  necessary 

jurisdiction. 

Attorneys,  Bichley;  and  Buchanan. 


EXP  ARTE  JOHN  WEST,  THE  YOUNGER,  IN  RE 
Lord  W.  WEST,  AND  J.  WEST,  THE  YOUNGER. 

Chancbllob. 

WherTa  per-  ■*"  ^"^  petitioner,  John  West  the  younger,  carried  on  for  twelve 
son  who  has  months  the  business  of  a  grocer  and  linendraper,  in  partnership 
^  tonkiipt  with  his  brother,  William  West  On  the  2nd  March,  1853,  a 
.  does  not  show  petition  for  adjudication  of  bankruptcy  was  filed  against  William 
the  Yal^i^f  West,  and  John  West  the  younger,  and  on  the  5th  of  the  same 
the  a4jadica-      month  they  were  adjudired  bankrupts.     The  petitioner  was  bom 

tion  before  the  ,  ;,  /.i,         ,r^«         1  1 

commissioner  on  the  28th  day  of  September,  1833,  and  consequently  was  now 

ri^'"V^r^  under  twenty  years  of  age.     On  the  5th  of  March,  1853,  the 

by  s.  104.  of  petitioner,  and,  on  the  8  th  of  March,  William  West,  surrendered 

l^ct^c.  loe^or  *^  *^®  bankruptcy,  and  consented  to  the  same  being  forthwith 

commence  "an  advertised  under  the  provisions  of  section  104.  of  the  Bankrupt 

oUier°p^eed^  I^*^  Consolidation  Act,  1849.     On  the  27th  of  April,  1853, 

ing  to  dispute  the  petitioner  presented  a  petition  to  the  Chief  Commissioner  of 

fiat/'&c,irith-  ^^  Court  of  Bankruptcy,  alleging  that  he  was  ignorant,  at  the 

in  the  period  Jate  of  the  said  petition  in  bankruptcy,  that  the  fact  of  his  being 

8  233.  of  the  ^  minor  would  discharge  him  from  the  effects  of  such  fiat,  and 

STcowt'^will  P™y^°8  ^^^  ^^  ^^^  petition,  and  all  subsequent  proceedings 
not  annul  the     taken  thereunder,  might  be  annulled  as  against  him.    That  peti- 

S^Sw  Ae  ^*^"  w^  ^^*^^  ^°  <^^®  2nd  May,  1853,  before  Mr.  Commissioner 

bankrupt,  not-  Holroyd^  by  whom  it  was  dismissed,  (a)     The  present  petition 

appears  thaf  at  ^^  presented  to  the  Lords  Justices  of  the  Court  of  Appeal  in 

the  time  of  such  Chancery  as  an  original  petition,  and  was  heard  by  the  Lord 

adjudication         ^,  ,,  ^    -  i*   1    .    1      1  1  . 

the  bankrupt      Chancellor,  at  the  request  of  their  lordships, 
^^^ao"^'^  Mr.  Zwe//  for  the  petitioner.     The  present  case  is  distin- 

ofage.  ^uishable  from  the  case  of  Carter  v.  Dimmock.  (b)     There  the 

8onwhr:^s*'"  ^^'®g®^  bankrupt  was  an  adult;  in  the  present  case  he  is  an 
been  adjudi-  infant  of  about  nineteen  and  a  half  years  old.  A  fiat  in  bank- 
does  not°hoJr    ruptcy  against  an  infant  is  absolutely  void,  as,  an  infant  cannot 

cause  against 

the  validity  of        (^j  1  Bank.  &  Insolv.  Rep.  20.  (b)  1  Bank.  &  Inaolv.  Rep.  12. 

theadjndica-  ^  '^  '^  '^  *^ 

tion  before  the 

commissioner  withm  the  period  prescribed  by  s.  104.,  a  petition  to  annul  such  adjudication  may 
be  presented  within  the  period  prescribed  by  s.  233.;  but  such  last-mentioned  petition  should  be 
presented  to  the  lord  chancellor,  and  not  to  the  commissioner. 
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enter  into  anj  contract  wUch  would  support  a  fiat;  BeltotiY*         1853. 

Hodges  (a),  JSxparte  Adams  (^),  Exparte  Henderson  (c\  0*Brien  „  '    ^^j  ' 

▼.  Currie  (d),  Thornton  v.  IsKngtoarth.  (e)     The  only  ground  on     Wbst,  thb 

which  a  commission  has  been  supported  against  an  infant  has   ^^^^^^ 

been  that  of  fraud ;  as  in  Exparte  JVatson  (^f\  where  the  infant   anb  J.  West, 

had  held  himself  out  as  an  adult    In  Exparte  Moule  (ff\  a  certi-  ™J    t^** 

ficate  had  been  granted,  and  there  was  some  evidence  of  trading 

after  the  infant  became  adult*     In  Exparte  Bates  (A),  the  infant 

hady  on  the  occasion  of  his  marriage,  twelve  months  previous  to 

his  bankruptcy,  made  an  affidavit  that  he  was  of  legal  age.     In 

Exparte  Watson  {i\  the  infant  had  traded  for  two  years  as  an 

adult.    The  case  before  the  Court  presents  noQe  of  these  features ; 

the  petitioner  distinctly  swears  *^  he  never  represented  himself 

to  any  person  whomsoever  to  be  of  full  age,  or  twenty-one  years 

oli'' 

Mr.  Russell  for  the  assignees.  My  objection  is,  first,  that  the 
original  petition  to  the  commissioner ;  and,  secondly,  that  the 
present  petition,  is  too  late.  [  The  Lord  Chancellor.  The  ques- 
tion is,  whether  the  circumstance  of  the  party  being  an  infant, 
makes  the  provisions  of  the  act  inapplicable  ?] 

Mr.  Lovell  contended  that  the  act  did  not  apply  to  an  infant. 
Suppose  a  father  united  the  name  of  his  infant  child  with  his 
own,  and  the  infant  was  three  years  old ;  that  the  trade  was 
earned  on  for  six  months  in  the  name  of  father  and  son ;  that 
the  father  then  absconded,  taking  the  infant  with  him ;  that  a 
joint  fiat  issued ;  that  the  bankrupts  did  not  surrender,  and  were 
outlawed ;  and  that,  on  the  infant  attaining  nineteen  years  of 
age,  he  was  informed  for  the  first  time,  he  was  a  trader  sixteen 
years  ago,  was  then  adjudged  bankrupt,  and  by  not  surrendering 
to  the  fiat  committed  a  felony,  and  was  liable  to  transportation. 
Could  it  be  contended  the  act  applied  to  such  a  case  ?  He  thought 
not ;  and  yet  if  the  construction  insisted  upon  on  the  other  side 
were  to  prevail,  the  argument  must  be  carried  to  that  length. 
Here  it  is  in  evidence,  that  the  proceedings  were  accelerated 
under  the  104th  section,  by  the  consent  of  the  infant,  when,  as 
such,  he  was  incapable  of  giving  any  consent.  In  Exparte 
Phipps  (A),  Lord  Justice  Knight  Brucey  when  vice-chancellor, 
held,  that  the  bankrupt  was  not  precluded  by  the  24th  section 
of  5  &  6  Vict.  c.  122.,  which  is  analogous  to  section  233.  of  the 
12  &  13  Yict  c  106.,  from  disputing  the  validity  of  the  fiat  on 

(a)  9  BiDg.  365.  (/)  16  Ves.  265. 

[h)  1  V.  &  B.  493.  (g)  14  Vee.  602. 

c)  4  Ves.  163.  (h)  2  M.  D.  &  D.  337. 

d)  3  C.  &  P.  283.  (0    16  Ves.  265. 

e)  2  B.  &  C.  824.  (A)  3  M.  D.  &  D.  488. 
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other  grounds^  notwithstanding  the  twenty-one  days  had  elapsed* 
He  also  referred  to  Exparte  Simpson,  (a) 

Mr.  Bussell  and  Mr.  Lucas  for  the  assignees.  The  bankrupt 
was  bound  by  the  proceedings,  haying  applied  for  and  obtained 
his  protection  ;  Goldie  v.  Gunston.  (b)  They  also  referred  to 
Prideaux  v.  Webber  (c),  and  Exparte  Watson  (rf) ;  and  con- 
tended, that  the  present  petition  was  irregular,  inasmuch  as^ 
it  did  not  disclose  the  fact  of  a  prior  application  having  been 
made  to  the  commissioner ;  and  although  the  present  was  in  fact 
an  appeal  from  his  decision,  yet  the  petition  was  framed  as  an 
original  petition.  [  The  Lord  Chancellor.  The  petition  is  rightly 
framed  as  an  original  petition.] 

Mr.  Allntitt  appeared  for  William  West. 

Mr.  Lovell  replied. 


Judgment 


The  Lord  Chancellor.  This  petition  cannot  be  main* 
tained.  Nothing  is  clearer  in  legislation  than  that  the  Statutes  of 
Limitation  would  have  bound  all  persons,  but  for  the  exceptions 
contained  in  them ;  and  why  were  express  exceptions  made  in 
those  acts  ?  The  answer  is,  because,  if  there  were  no  such  re- 
strictions, all  persons,  including  infants  and  idiots,  would  be  bound 
by  the  terms  of  them.  From  this  I  must  conclude,  that  when 
a  clause  of  limitation  is  introduced  into  an  act  without  any  ex- 
ception, the  intention  of  the  legislature  was,  that  there  should  be 
no  exception.  I  am  not  at  all  clear  that  the  legislature  did  not 
intend  infants  to  be  included ;  but,  of  course,  I  do  not  decide 
the  case  on  any  such  ground ;  I  am  guided  by  the  language  of 
the  statute,  and  that  is  express.  I  can,  therefore,  come*  to  no 
other  conclusion  than  that  the  infant  is  bound.  If  the  petitioner 
is  not  precluded  from  applying  to  annul  this  adjudication^ 
he  would  not  be  precluded  from  doing  so  fifty  years  hence.  The 
petition  must  be  dismissed.  I  give  no  opinion  whether  the  peti- 
tioner can  or  cannot  establish  his  case  at  law.  I  leave  that  ques- 
tion open. 

Petition  dismissed.     Costs  of  the  assignees,  and  of  the 
other  bankrupt  (William  West),  out  of  the  estate,  (e) 

Solicitors,  J\tcker ;  and  Heather. 


(a)  1  De  G.  27,  28. 

(b)  4  Camp.  381. 

(c)  1  Lev.  31. 


Ban 


{d)  Ubi  supra, 

(e)  Bj  the   18  th  section  of  the 
KTupt  Law  Consolidation  Act, 


1849,  toe  Lord  Chancellor  xnaj,  in 


his  discretion,  permit  an  appeal  to 
the  House  of  Lords.  The  parties 
being  desirous  that  the  above  dec!* 
sion  should  be  reviewed,  have  applied 
to  his  Lordship  to  approve  a  special 
case,  and  for  permission  to  present 
such  petition  of  appeal. 
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IS6S. 


EXP  ARTE  SWAIN,  IN  RE  SWAIN. 

Before  Mb.  Commissiokeb  Fane. 

UN  an  application  to  the  Court  of  Bankruptcy  in  1847,  under 
Ibe  28th  section  of  7  &  8  Vict.  c.  96.,  that  the  insolvent  might 
pass  his  first  examination,  he  was  adjourned  sine  die  without 
protection,  with  liberty  to  apply  for  protection  under  that  section, 
when  he  should  have  undergone  three  months  imprisonment,  or 
after  twelve  months  from  that  date.  Subsequently  a  creditor, 
who  was  entered  as  a  creditor  in  the  schedule  for  162.,  sued  the 
insolvent  in  one  of  the  Superior  Courts,  and  recovered  judg- 
ment;  but  as  under  the  provisions  of  1  &  2  Vict,  c  110.,  he 
could  not  arrest  the  insolvent  for  a  debt  under  202.,  he  brought 
another  action  upon  his  former  judgment,  for  debt  and  costs 
amounting  to  242.,  and  recovering  judgment  thereon,  arrested 
the  insolvent,  and  lodged  him  in  Aylesbury  gaol. 

Mr.  Lucas  now  applied  under  section  28.  of  7  &  8  Vict. 
c  98.  for  the  insolvent's  protection ;  and  for  his  discharge  under 
the  29  th  section. 


Court  op 
Bankbuptct. 

May  28. 

An  insolTent, 
-who  has  been 

die,  without 
protection,  un- 
til after  twelve 
months  from 
the  date  of  such 
adjournment,  is 
entitled  to  his 
protection  after 
the  twelve 
months  have 
expired  under 
7  &  8  Vict. 
C  96.  S.  28. ; 
and  to  his  dis* 
charge  under 
S.29. 


Mb.  Commissioner  Fane  granted  protection;  and  an  affidavit 
being  filed  by  the  insolvent,  that  the  debt,  in  respect  of  which 
the  insolvent  had  been  arrested,  was  the  same  debt  as  was  in- 
doded  in  his  schedule  in  August  1847,  plus  the  costs  of  the  two 
'fictions,  signed  his  discharge. 

Solicitor,  B.  WiUoru 


Judgment 


EXPARTE  SMITH,  IN  RE  COLLIER  AND 

COLLIER 

Before  Mb.  Commissioner  Evans.  b^mottct 

I M-  June  23. 

Messrs.  smith   and  Company,  the  mortgi^ees  in  this  A  mortgagee 

case,  agreed  to  accept  a  composition  of  ten  shillings  in  the  JSf^com^* 

pound,  payable  by  instalments,  in  full  satisfaction  of  their  debt,  position  in 

and  covenanted,  after  payment  thereof  to  release  the  bankrupts,  J^?^J^  ^^ 

upon  con- 
dition that  if  any  instalment  should  be  unpaid  for  ten  days  after  it  had  become  dae,  the  mortgagee 
ihoald  be  remitted  to  his  original  rights  and  remedies.  He  proved  under  the  bankruptcy  for  the 
amount  remaining  due  upon  the  composition,  no  instahnent  being  then  in  arrear.  —  Held^  he  had 
made  his  election  to  come  in  under  the  bankmptcy,  and  oould  not  take  adyantage  of  the  condition 
to  faiere       his  proof  upon  defiralt  subsequent  to  such  proof. 
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1853.         and  reassign  the  mortgage  securities.     The  composition  deed 


ExpAETB      contained  a  proyiso,  that  if  default  should  be  made  in  payment 
Smith,  in  re    of  any  instahnent  for  ten  days  after  it  had  become  due,  every 

CoLUBB.       payment  previously  made  should  be  treated  only  as  part  pay- 
■  Statement,      ment  of  the  original  debt,  in  respect  of  which  Messrs.  Smith 

and  Company  should  be  remitted  to. their  original  rights  and 
remedies.  On  the  faith  of  this  composition  the  creditors  con- 
sented to  an  arrangement  in  respect  of  their  claims.  The  in- 
stalments under  the  composition  deed  were  regularly  paid  up  to 
February  1853,  the  last  instalment  being  paid  by  the  assignees. 
Another  instahnent  becoming  due  on  the  1st  of  May,  and  not 
pud,  Messrs.  Smith  and  Company  attempted,  at  the  dividend 
meeting  on  the  3rd,  to  postpone  the  proof  of  their  debt,  but 
being  unsuccessful,  they  proved  for  the  amount  of  the  remaining 
instalments  payable  under  the  composition  deed.  They  subse- 
quently gave  up  the  lease  of  the  premises,  and  consented  that 
satisfaction  should  be  entered  upon  the  judgment,  which  they 
held  as  collateral  security,  but  retained  the  composition  deed  and 
the  judgment. 

Mr.  Starling  (solicitor)  now  applied  for  leave  to  increase  the 
proof  of  Messrs.  Smith  and  Company,  by  treating  the  payments 
made  under  the  composition  deed  as  made  under  the  original 
mortgage,  by  reason  of  the  default  in  May^  and  to  prove  for  the 
remainder. 

Mr.  Lucas,  for  the  assignees,  objected  that  at  the  dividend 
meeting  this  Court  had  refused  a  similar  application  on  the  part 
of  the  mortgagee,  and  therefore  the  proper  course  was  to  have 
appealed  from  that  decision  under  section  12.  of  the  Bankrupt 
Law  Consolidation  Act.  The  time  has  now  gone  by.  (a)  2ndl7. 
The  mortgagees  having  proved,  had  made  their  election,  and  are 
now  precluded  by  section  182.  (i)  from  again  setting  up  the 
mortgage ;  Exparte  Downes.  (c)  3rdly.  Assuming  they  had  not 
proved,  the  composition  deed  might  be  pleaded  to  any  action 
brought  upon  the  original  debt  When  under  a  composition  deed 
nothing  is  due  at  the  time  of  the  bankruptcy,  the  creditors  are 
not  remitted  to  their  original  rights ;  Exparte  Peek,  {d)  See  also 
Exparte  Vere  {e\  EderCs  Bankrupt  Law.  {/)  Another  feature 
is  the  composition  with  the  other  creditors  entered  into  on  the 


Argument 


(a)  By  the  twelfth  section  of 
12  &  13  Vict.  c.  106.,  appeals  must 
be  broueht  within  twenty-one  days. 

(h)  The  182nd  section  enacts, 
that  the  proving  or  claiming  a 
debt  under  a  fiat  or  petition  for  ad- 
judication by  any  creditor,  shall  be 
deemed  an  election  by  such  creditor 


to  take  the  benefit  of  such  fiat  or 
petition  with  respect  to  the  debt  so 
proved  or  claimed. 

(c)  1  Rose,  96.,  18  Ves.  290.  S.  C. 

(d)  1  Rose,  435. 

(e)  1  Rose,  281. 

(f)  p.  125. 
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fidth  of  this  transaction,  upon  whom  therefore  it  would  be  a         1853. 
fraud  to  set  up  the  mortgage  debt.  Ezpabtb 

Mr.  Starting  replied.     In  Exparte  Peek,  a  release  had  been  Smith,  iw  be 

•  Coi«I<IER  AWP 

given.     In  Exparte  Vere^  the  or^nal  debt  was  revived.     This      collier. 
is  a  debt  due  upon  a  contingency.     At  the  dividend  meeting      Statement 
we  proved  for  all  we  were  entitled  to. 


Mb.  Commissioneb  Evans.  It  appears  to  me  that  the 
mortgagees  have  made  their  election  to  come  in  under  the  bank* 
niptcy^  They  have  given  up  their  security  to  the  assignees. 
The  case  of  Exparte  Doumes  seems  to  govern  this  case,  and  de^ 
ddes  the  point. 

Application  refused. 

SoIicitorB,  Starling ;  Chippendale. 


Judgment. 


RE  EDWIN  HUTCHINSON. 

Before  Mb.  Commissioneb  Law. 

Mr.  COOKE moYed  for  a  rule  to  show  cause  why  the  issuing 
of  the  vesting  order  in  this  case  should  not  be  stayed  to  afford 
time  to  the  defendant's  attorney  to  apply  to  a  judge  at  chambers 
for  a  discharge  on  payment  of  debt  and  costs,  (a)  The  appli- 
cation was  supported  by  the  affidavit  of  Henry  Hutchinson,  a 
brother  to  the  defendant,  from  which  it  appeared,  that  in  Janu- 
ary of  the  present  year,  the  defendant  had  been  held  to  bail  on  a 
judge's  order,  at  the  suit  of  Ralph  Hutchinson.  The  action  had 
since  been  proceeded  with,  and  a  judgment  obtained ;  and  in 
February,  the  defendant  was  charged  in  execution  for  a  sum  of 
2802L  and  costs.  The  affidavit  further  alleged,  that  the  de- 
ponent having  received  information  of  the  plaintiff's  intention  to 
apply  to  this  Court  for  a  vesting  order  under  section  36.  of  1  &  2 
Vict  c.  110.,  had,  on  the  5th  July,  called  at  the  office  of  his 
attorneys,  Messrs.  Bell  and  Broderip,  and  tendered  to  them  the 
amount  of  debt  and  costs ;  and  that  Mr.  Bell  said  he  did  not 
know  if  he  should  be  authorised  to  receive  the  money ;  but  if 


(a)  In  Drury  y.  Houaefield,  11  A. 
&£.  101^  it  was  held,  *«  Where  a 
creditor,  on  his  petition  to  the  In- 
loWent  Debtors*  Uonrt,  has  obtained 
an  order  vesting  the  estate  of  his 
insolvent  debtor  in  the  provisional 
aflsignee,  sudi  creditor  is  not  bound, 


on  the  debtor  afterwards  tendering 
the  amount  of  debt  and  costs,  to 
assent  to  his  discharge  from  custody, 
nor  will  this  Court  (Q.  B.)  order 
such  discharge  as  to  the  creditor's 
action,  on  an  affidavit  of  tender  and 
refusal.** 


Court  ro& 

Relief  or 

Insolvent 

Debtobs. 

July  6. 

VHiere  a  pri- 
soner remains 
in  custody  for 
twenty-one 
days,  without 
making  satis- 
faction to  his 
detaining  cre- 
ditor for  the 
debt  and  costs 
for  which  he  is 
detained,  and 
the  detaining 
creditor  applies 
for  an  order 
vesting  the 
estate  and 
effects  of  such 
prisoner  in  the 
provisional 
assignee,  under 
sect  36.  of 
1  &  2  Vict, 
c  110.,  the 
Court  has  no 
power  to  inter^ 
fere  to  stay  the 
issuing  of  the 
vesting  order. 


64 


THE  BANKRUPTCY  AND  INSOLVENCY  REPORTS. 


1853.  the  deponent  would  pay  the  expense  of  a  despatch  by  telegraph 
Re  Edwin  *^  ^^'  Snowball  the  attorney  for  the  plaintiff  at  Durham^  he 
Hdtchinbon.  would  communicate  with  him ;  that  deponent  consented  to  this 
Statement  suggestion,  and  called  again  at  the  office  in  the  afternoon,  and 
then  learned  from  Mr.  Bell  that  he  was  directed  not  to  receive 
the  money,  but  to  proceed  to  obtain  the  vesting  order ;  that  the 
usual  petition  and  affidavit  from  the  plaintiff  had  been  lodged 
in  the  office  of  the  Court  some  time  in  the  afternoon  of  5th  July^ 
and  that  on  the  morning  of  the  6th  deponent  had  again  ten- 
dered to  Mr.  Bell,  in  Bank  of  England  notes,  the  amount  of  the 
•debt  and  costs  in  the  action,  and  the  interest  from  the  date  of 
the  judgment,  but  he  had  refused  to  receive  it.  [Mr.  Commis- 
sioner Law.  I  doubt  my  jurisdiction.]  It  was  clear  the  object 
of  the  creditor  was  to  gratify  some  ill  feeling,  and  not  to  secure 
the  recovery  of  the  debt ;  and  it  was  submitted  in  such  a  case, 
that  the  Court  had  the  power  to  withhold  for  a  time  the  issuing 
of  the  vesting  order. 


Judgment^ 


Mb.  Commissioner  Law.  It  seems  to  me  that  I  have  no 
jurisdiction  to  interfere  in  the  case.'  The  law  gives  to  a  creditor 
the  right,  after  the  expiration  of  twenty-one  days,  to  file  a  pe- 
tition, which  is  to  be  supported  by  such  evidence  as  the  Court 
may  require.  This  is  an  application  to  delay  the  issuing  of  the 
vesting  order ;  and  it  is  founded  on  an  affidavit,  that  the  Lou- 
don agent  of  the  plaintiff  refused  to  receive  the  debt  and  costs 
which  were  tendered  to  him.  What  were  his  motives  for  doing  so^ 
I  am  not  to  inquire ;  all  I  know  is,  that  the  defendant  has  been 
in  execution  for  five  months,  without  taking  any  steps  for  his 
liberation.  I  don't  think  I  have  any  authority  to  interfere  to 
prevent  the  creditor  from  proceeding. 

Rule  refused. 

Attorney,  Totose. 


'.coubt  fob 
Relief  of 
Insolvent 
Bebtobs. 

June2U 

The  Court  wiU 
diBmiss  the  pe- 
tition where  the 
arrest  is 
friendly,  and 
there  are  no 
assets  to  be  di- 
vided amongst 
creditors. 


RE  MARCUS  BAIN. 

Before  The  Chief  Commissioneb. 

xHE  insolvent)  a  bricklayer  and  plasterer,  applied  for  his 
discharge  under  1  &  2  Vict.  c.  110.  It  appeared,  that  in  1849, 
he  had  received^  as  executor  to  one  Forder,  a  sum  of  285/.  45.  6d., 
which  had  been  left  to  the  opposing  creditors.  It  was  alleged 
that  100/.  had  been  lent  to  a  Mr.  Harvey  for  a  temporary  pur- 
pose ;  and  that,  subsequently,  a  second  100/.  had  been  placed 
in  his  hands  for  the  purpose  of  settling  with  the  legatees ;  but  he 
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bad  failed  to  return  the  first  1002.,  and  appropriated  the  second 
100^  to  his  own  purposes.  It  was  admitted  that  the  arrest  was 
firiendly,  and  with  the  view  of  applying  to  this  Court- 
Mr.  Sargood  submitted  that  the  petition  must  be  dismissed ; 
it  would  be  futile  for  the  Court  to  pronounce  a  remand,  because 
the  friendly  detainer  would  immediately  discharge  the  insolvent 
from  custody. 

The  Chief  Commibsioneb  dismissed  the  petition. 

Petition  dismissed* 

Attorneys^  Indermaur;  MarshalL 
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1853. 

T 

Re  Marccs 
Bain. 


EXP  ARTE  HARVEY  AND  COMPANY,  IN  RE 

BLAKELY. 

Before  Mb.  Commissioneb  Fane. 

1  HE  facts  of  this  case  will  sufficiently  appear  from  the  argu- 
ments and  judgment. 

Mr.  Prentice  appeared  for  Harvey  and  Company,  bankers, 
at  Norwich,  who,  he  stated,  had  advanced  to  Edward  Theo- 
bald Blakely,  in  his  account  with  their  house,  the  sum  of 
250OZ.,  on  the  guarantee  of  his  father,  Edward  Blakely,  the 
bankrupt ;  that  the  father  then  agreed  to  join  in  a  promissory 
note  for  the  amount,  if  the  bank  would  give  up  the  guarantee, 
and  advance  a  further  sum  of  7507.  to  the  son  on  mortgage ; 
that  this  being  assented  to  on  the  part  of  the  bank,  a  joint  and 
several  promissory  note  was  given,  as  stated  in  the  judgment,  for 
3030/.,  to  secure  the  said  sum  of  2500/.,  and  also  a  sum  of  530/. 
secured  upon  two  bills  of  exchange,  drawn  by  the  son  upon,  and 
accepted  by  the  father,  in  respect  of  moneys  advanced  to  the 
latter  on  a  discount  transaction,  as  was  alleged,  between  him 
and  the  bank.  This  sum  of  3030/.  was  now  sought  to  be  proved 
as  against  the  bankrupt's  estate ;  and  in  support  thereof  a  state- 
ment of  account  was  put  in  verified  by  affidavit 

Mr.  Reed  (solicitor)  for  the  assignees,  opposed ;  and  contended 
that  Harvey  and  Company  never  had  any  claim  against  the 
bankrupt  upon  the  promissory  note ;  and  also  that  the  statement 
of  account  put  in  was  incorrect.  Messrs.  Harvey,  by  their  af- 
fidavit, claimed  '^  3030/.  on  a  promissory  note,  dated  the  14th 
December,  1852,  payable  on  demand  for  money  lent  by,  and  at 
the  request  of  Edward  Blakely,  by  this  deponent,"  &c.,  whereas 


COUBT  OF 

Bankruftct. 

June  S. 

A  fkther  and 
son  executed  a 
joint  and  seve- 
ral  promissory 
note,  to  secure 
a  debt  due  from 
the  son.    Sub- 
sequently, the 
son  assigned 
all  his  property 
for  the  benefit 
ofhiscreditorSy 
and  obtained 
from  them  a 
release,  but  the 
deed  contained 
no  reservation 
on  the  part  of 
the  creditor  of 
his  right  to  re- 
cover from  the 
father,  what 
the  son's  estate 
should  be  in- 
sufficient to 
pay.  —  Held, 
that  the  credi- 
tor, having  re- 
leased the  son 
uncondition- 
ally, the  father 
was  released 
also. 

Argument 
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EZPARTB 

fiABVBT  &  Ck>. 

IN  BE 

BltAKELT. 

Argument, 


the  money  was  lent  to  Edward  Theobald  Blakeljr,  Edward 
Blakely  being  only  the  surety ;  and,  therefore,  Mesera.  Harvey 
and  Company  were  estopped  from  showing  any  other  consider* 
ation ;  Crofts  v.  Beale.  (a)  [Mr.  Commissioner  Fane.  I  can- 
not enter  into  the  doctrine  of  estoppel.  I  have  no  hesitation 
in  deciding  at  once,  that  the  affidavit  does  not  estop  Messrs. 
Harvey  from  proceeding.]  The  second  point  is,  that  the  father 
is  discharged  by  the  release  to  the  son,  in  accordance  with  the 
rule  that  where  two  persons  are  bound  jointly  and  severally,  a 
release  of  one  is  a  release  of  both.  As  between  the  bankrupt 
and  his  son,  the  bankrupt  was  surety,  and  acted  independently 
of  these  claims.  As  for  the  530/.,  that  was  not  the  debt  of  the 
father,  but  of  the  son.  The  affidavit  is  for  money  advanced  to 
the  son ;  and  he  has  been  released.  The  deed  of  assignment 
for  some  reason  or  other  was  not  signed  by  any  of  the  creditors 
of  Edward  Theobald  Blakely.  It  was  executed  only  by  the 
trustees  and  the  bankrupt  [Mr.  Commissioner  Fane*  If  this 
be  so  it  is  a  mere  nullity.]  It  is  part  of  our  complaint  that 
this  deed  is  not  binding.  There  was  an  agreement  between  the 
trustees  under  the  original  deed,  the  creditors,  and  one  Frost, 
whereby,  for  the  purpose  of  winding  up  the  estate,  an  account 
was  to  be  made  out,  and  an  assignment  of  certain  parts  of  the 
property  to  Frost.  This  was  signed  by  every  creditor  of  the 
bankrupt  except  two;  and  every  one  who  signed  this  agree- 
ment has  become  a  party,  and  bound  himself  by  the  assign- 
ment. A  Court  of  Equity  would  restrain  them  from  taking 
proceedings  now.  The  agreement  with  Frost  was  between  him 
and  the  trustees,  with  consent  of  the  creditors,  who  by  it  trans- 
ferred all  the  working  plant  and  machinery  of  Blakely,  jun.  to 
Frost  absolutely.  The  deed  was  placed  in  Messrs.  Harvey's 
hands,  and  they  took  no  proceedings  against  Mr.  Blakely, 
after  it  had  been  executed ;  but  they  took  proceedings  against 
the  son  by  filing  a  petition,  and  obtained  a  day  for  an  adjudica- 
tion in  bankruptcy.  Having  thus  put  the  matter  in  training  for 
the  proper  distribution  of  the  assets,  they  dealt  with  the  bank- 
rupt ;  and  by  so  doing  tied  their  hands  up.  He  also  cited 
Newnham  v.  Stevenson  (&),  to  show  that  a  deed,  although  void, 
might  yet  be  valid  as  between  the  parties  concerned. 

Mr.  Prentice^  in  reply,  cited  Byles  on  Bills  (c)  as  an  authority 
that,  in  the  first  instance,  evidence  is  not  admissible  for  the 
purpose  of  showing  that  the  father  was  the  surety,  and  the  son 
the  principal  debtor.  He  contended  that  even  if  this  were  not 
so,  the  bankrupt  was  the  principal  debtor  by  the  delivery  of  the 


(a)  ll,C.B.Bep.  172. 


(6)  lOC.  B.Bep.  713. 


(c)  p.  184. 
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two  bills  of  exchange  as  a  consideration  for  the  note.  [Mr. 
Commissioner  Fane.  The  whole  of  the  money  was  advanced  to 
the  son  at  the  instance  of  the  father.]  The  two  bills  of  ex- 
change were  drawn  by  the  son  and  accepted  by  the  father. 
The  eon  brought  them  to  the  bank,  and  the  bank  endorsed 
them  in  the  usual  way ;  but  of  the  transaction  as  between 
the  father  and  the  son,  Harvey  and  Company  knew  nothing. 
Not  one  of  the  creditors  of  Edward  Theobald  Blakely  has 
signed  the  deed  of  assignment:  the  consequence  is,  it  has 
fallen  to  the  ground.  The  agreement  to  accept  a  composi- 
tion was  not  signed  by  Frost ;  it  was  an  incomplete  instru- 
ment, and  fell  to  the  ground,  like  the  deed  of  assignment,  on 
which  it  depended.  Thus,  there  was  this  anomalous  state  of 
things ;  the  deed  of  assignment  was  no  better  than  the  agree- 
ment, and  the  agreement  was  no  agreement  at  all.  The  colla- 
teral evidence  shows  that  the  principal  was  not  released  from 
his  obligations,  and  even  if  the  deed  had  been  executed  with 
the  written  assignment  of  both  principal  and  surety,  a  Court  of 
Equity  would  have  decided  that  the  bankrupt  could  not  raise 
his  present  objections ;  Levoi$  v.  Jon/es,  (a)  Newnham  v.  Steven,'* 
wn  {h)  does  not  apply  to  this  case ;  that,  being  a  case  of  fraudu- 
lent preference,  was  decided  entirely  upon  this  point,  that  a  frau- 
dulent preference  might  be  void  as  an  act  of  bankruptcy  at  the 
election  of  the  assignees.  The  foundation  of  the  release  was 
the  asfflgnment,  and  the  assignment  was  of  none  effect. 

Mb.  Commis&ioneb  Fane  took  time  to  consider,  and  now 
delivered  his  judgment.  This  was  an  application  by  Messrs. 
Harvey  and  Company,  bankers,  of  Norwich,  to  prove  for  30307. 
against  the  estate  of  the  bankrupt,  Edward  Blakely,  on  a  joint 
and  several  promissory  note  of  the  bankrupt,  and  his  son,  Ed- 
ward Theobald  Blakely,  which  had  been  given  by  them  to  the 
bankers  to  secure  a  debt  of  3030/.  due  to  them  from  the  son. 
The  objection  was,  that  the  bankers  had,  through  one  of  their 
partners,  executed  a  deed  of  trust,  whereby,  in  consideration  of 
the  assignment  of  all  the  property  of  the  son  in  trust  for  his 
creditors,  the  creditors  who  executed  the  deed  released  the  son 
from  all  demands,  and  it  was  insisted  that  the  release  of  the 
Bon,  the  principal  debtor,  was  a  release  of  the  father,  the  surety. 
The  correctness  of  this  proposition  was  not  disputed ;  but  it  was 
said  for  the  bankers  that  it  was  thoroughly  understood  between 
the  father,  the  son,  and  the  bankers,  that  the  release  of  the  son 
should  not  operate  as  a  release  of  the  father,  but  that  the  bankers 
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should  still  be  at  liberty  to  sue  the  father  for  whatever  they  did 
not  gef  through  the  son.     But  to  this  mode  of  putting  the  caae 
there  are  two  answers ;  firsts  that  a  release  of  the  principal 
debtor  of  itself  raises  so  strong  an  implication  of  an  intention 
to  release  the  surety,  that  it  is  scarcely  possible  to  rebut  it ;  for 
were  it  not  so,  it  would  be  a  mere  shifting  of  the  burthen,  and 
not  a  release ;  and,  secondly,  if  such  really  were  the  intention,  it 
should  have  appeared  on  the  face  of  the  deed  of  release,  other- 
wise the  effect  of  the  deed  would  be  varied  by  parol  evidence 
This  point  was  stated  so  long  ago  as  1819,  in  Exparte  Glen-^ 
dinning,  (a)     Lord  Eldon  there  said,  ^*  Ever  since  Mr.  Bichard 
Burke's  case,  the  law  has  been  clearly  settled,  and  it  is  now  per-* 
fectly  understood,  that,  unless  the  creditor  reserve  his  remedies, 
he  discharges  the  surety  by  compounding  with  the  principal ; 
and  the  reservation  must  be  upon  the  face  of  the  instrument  by 
which  the  parties  make  the  compromise,  for  evidence  cannot  be 
admitted  to  explain,  or  vary  the  effect  of  the  instrument.'*    Lord 
Eldon  there  gave  rather  the  technical  and  legal  reason  for  the 
rule,  than  the  real  one,  which  is  founded  on  the  great  principles 
of  justice.     Under  an  arrangement  each  creditor  is  at  liberty  to 
dictate  his  own  terms,  one  asking  more,  another  less;  and  every 
other  creditor  may  acquiesce  in,  or  reject  them,  but  whatever 
each  creditor  does  insist  upon,  that  he  must  proclaim  on  the  face 
of  the  deed.     It  is  not  pretended  in  this  case  that  Messrs.  Har- 
vey reserved  their  right  of  suing  the  surety  Edward  Blakely  on 
the  face  of  the  deedy  and  therefore  they  could  not  sue  him  if  he 
were  not  bankrupt,  nor  can  they  prove  against  his  estate  now 
that  he  is. 

Solicitors,    Sole,     Turner,    §•    Turner;   Reed,   Longford,  Sf 
Marsden. 


(d)  Buck's  Rep.  517.  520. 


Court  of  EXPARTE  HUMPHREYS,  IN  RE  GIB^^S. 

Bankruptct. 

June  24.  BefOBE   Mb.  CoMMISSIONEB  FaNE. 

Jufy  1, 

Assignees  in  1  HE  petition  in  this  case  prayed  the  judgment  of  the  Court, 
entitled  to  all  whether,  the  moiety  of  a  lease,  fixtures,  and  stock  in  trade, 
Boch  fixtures,     which  had  been  assi^rned  to  one  Pemberton,  upon  trust,  to  secure 

set  up  for  pur-  ®  »    r  » 

poses  of  trade, 

fts  come  within  the  principle  of  HeOawdl  y.  Eastwood^  6  Exoh.  Bep.  295.,  and  which  the  trader 

might  remove. 

Stock  in  trade  in  the  possession  of  the  bankrupt  at  the  time  of  the  bankruptcy,  passes  to  the 
assignees. 
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a  snm  of  2100/.  du3  to  the  petitioner  in  respect  of  the  purchase 
of  his  share  in  the  partnership  property  by  the  continuing  part- 
ner, was  or  not  Tested  in  Pemberton,  upon  and  subject  to  the 
trusts  of  the  deed  of  dissolution  of  partnership,  under  the  follow- 
ing circumstances.  The  petitioner  being  lessee  of  the  premises, 
where  he  carried  on  business  as  a  surgeon^  chemist^  and  drug- 
gist, entered  into  partnership  with  one  Ballard;  and  on  the 
dissolution  in  1847,  it  was  agreed  that  Ballard  should  pay  2100/. 
as  the  purchase  money  of  the  petitioner's  interest,  and  that 
the  petitioner  should  assign  to  Pemberton  his  moiety  in  the 
partnership  property  and  effects  upon  trust,  after  payment  of 
the  sud  sum,  to  convey  to  Ballard,  who  was  also  to  have  and 
use  the  partnership  property  until  default,  &c.,  with  the  usual 
power  of  sale.  Ballard  sold  the  business,  in  1849,  to  the  bank- 
rupt, whom  he  let  into  possession,  and  who  continued  the  busi- 
ness upon  his  own  account  to  the  time  of  his  bankruptcy  in 
March  of  the  present  year.  In  March,  1851,  Ballard  was  in 
default  to  the  petitioner  to  the  extent  of  555L  Is.  Sd.  After 
the  bankruptcy,  the  petitioner  concurred  in  a  sale  by  the  assig- 
nees, and  at  such  sale  purchased  the  lease,  fixtures,  furniture, 
&c,  without  prejudice  to  his  right  to  a  moiety.  It  was  in  evi- 
dence that  Pemberton  was  aware  that  Ballard  had  disposed  of 
his  property  to  Gibbs,  and  also  that  Gibbs  had,  immediately 
after  being  let  into  possession,  set  his  name  up  over  the  door. 

Mr.  Spinks  (solicitor),  for  the  petitioner,  divided  the  question 
into  three  parts ;  first,  as  regards  the  lease ;  secondly,  as  regards 
the  fixtures ;  and,  thirdly,  as  regards  the  goods :  and  contended 
that  as  to  the  fixtures,  these  were  not  goods  and  chattels  Avith- 
in  the  meaning  of  section  125.  of  the  Bankrupt  Law  Consolida- 
tion Act,  but  conceded  that  whatever  was  not  fixtures  must 
fall  within  this  clause,  as  being  in  the  reputed  ownership  of  the 
bankrupt.  He  cited  Fraser  v«  Swansea  Canal  Navigation  Com-' 
^ny{a)y  as  to  knowledge  and  reputed  ownership,  and  agreed 
that  actual  consent  was  necessary  to  vest  the  goods  in  the  assig- 
nees, and  that  mere  acquiescence  was  insufficient.  He  also 
cited  Boy  dell  v.  Macmichael  (i),  Coombes  v.  Beaumont  (c),  and 
Minshall  v.  Loyd.  (rf) 

Mr.  Boffley,  contrd.  As  to  the  lease,  that  stands  upon  the 
naked  point  of  law.  I  do  not  suggest  the  bringing  it  within  the 
doctrine  of  reputed  ownership.  As  to  the  fixtures,  there  are 
none  in  any  schedule  connected  with  the  lease,  except  only  trade 
fixtures,  which  the  tenant  would  be  entitled  to  remove,  and 
which  do  not  fall  within  the  denomination  of  fixtures  in  a  ques- 
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(a)  1  A.  &  E.  354. 

(b)  1  C.  M.  &  R.  177. 

B.  &  I. — VOL.  I. 


(c)  5  B.  &  A.  72. 
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1853*        tion  of  order  and  disposition.     As  to  the  stock  in  trade,  this 
EzpARTE      ^^  heen  changed  from  time  to  time,  and  there  is  nothing  left 
Hdmphbeyb,    on  the  premises  which  can  be  earmarked  as  included  in  the 
IK  RE    IBB8.    assignment.     The  bankrupt  was  in  full  possession,  and  the  trus- 
tee did  not  dissent.     [Mr.  Commissioner  Fane.     It  appears  to 
me  that  the  word  of  the  act  should  be  acquiescence  instead  of 
consent]     The  word  consent  in  the  act  has  always  been  con- 
strued acquiescence.     Joy  y.  Campbell  (a)  was  cited  in  the  case 
of  fFhiffield  y.  Brand  (6),  as  containing  the  whole  doctrine  of 
reputed  ownership.    There  was  a  case  before  Mr.  Comjnissioner 
ForManque^  Re  Wbod{c),  in  which  this  doctrine  was  most  fully 
gone  into.     He  also  cited  HelliweU  y.  Eastwood,  (d) 
Mr.  Spinks  haying  replied, 

Mr.  Commissioner  Fane  said,  I  shall  look  into  the  case  before 
Mr.  Commissioner  Fonblanque^  and  the  other  cases,  before  I  giye 
my  decision. 


Jtidgment  Mb.  Commissioneb  Fane  now  dcliyered  judgment.     In  this 

J^y  1*  matter,  I  think  the  order  and  disposition  clause  (e)  does  not 
apply  to  leases,  but  only  to  what  are  strictly  goods  and  chattels. 
In  regard  to  the  fixtures,  I  haye  read  the  case  In  re  Wood 
referred  to  by  Mr.  Bagley,  as  decided  by  Mr.  Commisdoner 
Fonblanque(f),  and  fully  concur  in  the  principle  of  that  deci- 


(a)  1  Sch.  &  Lef.  328. 
m  16  M.  &  W.  286. 

(c)  Not  reported,  vide  if\fra. 

(d)  6  Exch.  295. 

(e)  12  &  13  Yict.  c.  106.  s.  125. 
(/)  This  case  is  not  yet  reported. 

It  was  argued  at  great  length  by 
Mr.  Quoin  for  the  equitable  mort* 
gagee,  and  Mr.  Laiorance  (solicitor) 
for  the  assignees,  on  the  6th  Sept. 
1852.  The  Question  raised  was, 
whether  the  plant  and  fixtures  on 
the  premises,  consisting  of  malt« 
chamDer,  malt.mill,  machinery,  vats, 
&c.,  used  by  the  bankrupt  in  his 
trade  of  a  brewer,  belonged  to  the 
mortgagees  as  attached  to  the  free- 
hold, or  passed  to  the  assignees  imder 
the  bankruptcy.  The  commissioner 
took  time  to  consider,  and  on  the 
20th  October  delivered  judgment, 
which,  both  on  account  of  the  im- 
portance of  the  question  raised,  as 
well  as  the  great  care  and  attention 
bestowed  upon  it  by  the  learned 
commissioner,  is  given  at  length. 
His  Honour  said,  **  Binoe  this  matter 
was  last  before  me,  I  have  very  care- 
fully consulted  all  the  cases  cited  in 
the  course  of  the  argument,  not  only 


80  far  as  they  might  turn  out  to  be 
necessary  to  the  decision  of  the 
question  now  before  me,  but  also  as 
a  matter  of  curiosity,  to  trace,  if 
possible,  the  source  of  so  much 
difference  of  opinion  and  of  so  much 
diversity  of  jud^ent.  I  think  the 
source  of  diversity  is  to  be  found  in 
the  efforts  of  the  law  to  adapt  itself 
to  the  progress  and  exigencies  of 
society.  In  early  times  the  maxim 
^cipits  est  solttmy  ejus  est  usque  ad 
coelum,*  borrowed  from  the  Koman 
law,  prevailed  without  dispute.  Land 
alone  was  regarded ;  lana  alone  was 
called  real ;  and  mere  personals  were 
considered,  as  they  really  then  were, 
of  little  moment,  being  comparatively 
of  small  amount.  It  was  for  this 
reason  that,  as  Lord  Kenyan  ^Ay%  in 
Penton  v.  Robart,  (2  East,  88.,)  cited 
by  the  tlien  Chief  Justice  Erskine 
in  Exparte  Loydy  (3  D  &  C.  765.,) 
*  the  old  cases  on  this  subject  leant 
to  consider  as  realty  whatever  was 
annexed  to  the  freehold  by  the  occu- 
pier ;  but  in  modern  times  the  lean- 
ing has  always  been  the  other  way, 
in  favour  of  the  tenants,  in  support 
of  the  interests  of  trade,  which  has 


THE  BANKRUPTCY  AND  INSOLVENCY  REPORTS. 


71 


rion^  and  in  the  observations  that  accompany  it.  I  thinks  in 
conformity  with  that  decision,  that  all  the  fixtures  set  up  for  the 
purposes  of  trade,  and  which  the  trader  might  remove,  belong 


become  tbe  pillar  of  the  state.'  If 
this  was  true  in  the  time  of  Lord 
Kenj/OHt  it  must  haye  acquired  addi- 
tional force  in  the  course  of  the  hist 
lulf  century,  when  the  advance  of 
trade,  and  the  use  of  expensive  and 
complicated  nuushinerj  in  every 
branch  of  manufacture,  has  rendered 
this  protection  so  essential  to  the 
interests  of  commerce,  that  if  the 
Courts  had  been  unable  to  find  a 
remedy  the  legislature  must  have 
been  called  on  for  its  interference. 
On  examination  of  >  the  case  before 
me,  I  find  it  more  siniple  than  I  had 
at  first  anticipated.  Divers  articles 
are  found  in  the  bankrupt's  posses- 
sion at  the  time  of  the  bankruptcj. 
He  was  a  brewer,  and  these  articles 
are  what  are  called  brewers'  plant 
and  brewers'  fixtures;  and  I  maj 
observe  that  much  of  the  confusion 
of  the  cases  has  arisen  from  the  po- 
pular use  of  the  word  fixture^  with- 
out discriminating  between  the  dif- 
ferent degrees  of  annexation,  varying 
from  the  solidity  of  a  stone  founda- 
tion to  die  tacking  of  a  carpet  or  the 
hanging  of  a  picture.  The  true 
question  is,  are  they  goods  and 
chattels?  for  to  goods  and  chattels 
only  does  the  statute  of  James,  and 
the  subsequent  statute  derived  from 
it,  apply  in  its  enactment  as  to  order 
and  dispoeition.  Only  goods  and 
chattels  could  be  taken  in  execution ; 
only  ^oods  and  chattels  could  be 
distirained;  and,  under  both  forms, 
such  articles  as  the  sreater  part  of 
those  now  in  question  have  been 
taken,  with  this  exception, — that 
under  a  distress  (while  the  law  re- 
quired that  the  goods  should  be 
removed  from  the  premises)  only 
such  could  be  taken  as  could  be  re- 
turned on  replevin  in  the  same  state. 
In  questions  between  heir  and  ex- 
ecutor, such  articles  also  have  been 
held  to  pass  to  the  executor  as  per- 
sonalty, and  not  to  the  heir  as  realty. 
For  each  of  these  purposes,  there- 
fore, the  articles  are  held  to  be 
goods  and  chattels;  why,  then,  are 
they  not  to  be  so  held  as  between 
the  mortgagee  and  the  assignee  of  a 
bankrupt^  estate?  I  conress  I  am 
unable  to  discover  the  reason  either 
at  law  or  in  equity ;  whilst,  in  the 
policy  of  the  taw  of  bankruptcy,  I 
see  every  reason  to  prefer  the  doc- 


trine, that  what  is  in  the  bankrupt's 
open  possession,  by  the  apparent 
ownership  of  which  he  obtains  credit 
of  the  trading  world,  shall  pass  to 
the  benefit  of  all  his  creditors  rather 
than  to  one  only,  who  by  means  of 
a  private  or  secret  conveyance  has 
obtained  a  preference  over  them. 
As  to  what  IS  strictly  realty  this  is 
unavoidable,  since  the  right  to  the 
realty  must  follow  the  title,  and  not 
the  possession ;  but  there  is  no  reason 
for  extending  the  ri^t  to  the  realty 
beyond  this  necessity,  and  in  all 
doubtful  cases  I  believe  the  courts 
will  lean  (as  Lord  Kenyan  says  they 
have  leant)  in  favour  of  creditors 
uid  for  the  interests  of  trade.  It  is 
singular,  however,  that  in  the  di- 
versity of  judgment  which  has  pre- 
vailed on  this  subject,  the  decisions 
of  the  Court  of  Bankruptcy  should 
be  less  favourable  to  creditors  than 
those  of  the  courts  of  common  law. 
With  the  exception  of  Sir  O,  Rose^ 
whose  judgment  in  ExparU  Auiten 
I  shall  have  occasion  to  quote,  the 
judges  of  the  Court  of  Review  seem 
to  have  been  inclined  to  favour  the 
mortgagee;  whilst  the  Courts  at 
Westminster,  from  the  case  of  Horn 
T.  Baker  (9  East,  215.,  2  Smith's 
Lead.  Cas.  123.  S.  C),  to  that  of 
HelUweUv.  Etutwood,  (6  Exch.  295.,) 
have  laid  down  principles  whidn 
must  necessarily  lead  to  a  contrary 
conclusion.  Amongst  these  cases, 
that  of  Trappes  v.  Harter  (3  Tyr. 
603.,  2  C.  &  M.  153.  S.  C.)  is  one  of 
the  most  iniportant.  It  was  decided 
by  Lord  Lyndhurst,  after  he  had 
been  lord  chancellor  and  there- 
fore, when  the  law  of  bankruptcy 
was  more  familiar  to  him,  than  it 
might  be  to  other  judges  less  fre- 
quently called  upon  to  determine 
questions  of  this  nature.  That  case 
determined  that  utensils  and  ma- 
chinery erected  for  the  purposes  of 
trade,  and  which  could  be  removed 
without  material  injury  to  the  in- 
heritance, form  an  exception  to  the 
general  rule  as  to  fixtures,  and  are 
not  to  be  taken  as  part  of  the  in- 
heritance, but  as  personal  estate. 
This  judgment  is  said  to  have  been 
doubted  by  Baron  Parke ;  but  what- 
ever respect  might  have  been  due 
to  a  doubt  from  such  a  quarter,  the 
doubt  itself  is  removed  by  the  fact 
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1853.  to  the  assignees  in  case  of  bankruptcy.     My  attention  has  not 

ExpABTB  heen  particularly  directed  in  this  case  to  the  nature  and  descrip- 

HuHPHBEYs,  tion  of  the  fixtures.     It  is  possible  that  some  of  them  may  be- 

IN  BE  GIBB8. 


JudgmenL 


that  the  learned  baron  has  concurred 
in  die  judgment  of  HeUiweU  v.  East' 
wood.  Another  Judgment  has  also 
been  set  up  by  this  case  ;  it  is  that 
of  Exfarte  Austen  (1  D.  &  C.  207.), 
in  which  Sir  G,  Rose  said,  *  I  have 
no  hesitation  in  sajing,  that  when 
fixtures  are  capable  or  removal,  as 
between  landlord  and  tenant,  with- 
out injury  to  the  freehold,  they  are 
within  the  order  and  disposition  of 
the  bankrupt.'  The  soundness  of 
this  doctrine  having  been  questioned. 
Sir  O,  Rose,  in  Exparte  Wilson 
4  D.  &  C.  143.,  2  Mont.  &  A.  61. 


% 


C),  expressed  his  adherence  to 
that  opinion,  which  now  appears  to 
be  fully  confirmed  by  the  Court  of 
Exchequer.  I  must,  therefore,  come 
to  the  conclusion,  first,  that  such 
articles  as  merely  rest  upon  the  soil 
by  their  own  weight,  however  heavy, 
are  goods  and  chattels ;  secondly, 
that  if  they  are  slightly  connected 
one  with  another,  and  ultimately 
with  the  freehold,  yet  may  be  se- 
Tered  without  material  injury  to  the 
freehold)  they  follow  the  same  rule ; 
thirdly,  that  articles,  though  them- 
selves fixed  to  the  freehold  by  bolts 
and  screws,  or  nails,  or  pegs,  or 
other  similar  contrivances,  are  also 
goods  and  chattels;  fourthly,  that 
articles  mainly  sunk  in  the  soil,  or 
built  on  it  are  of  the  realty,  and  do 
not  pass  to  the  assignees.  I  may 
also  take  the  opportunity  of  saying, 
that  I  do  not  consider  this  judgment 
as  in  any  degree  overruling  the 
judgment  of  my  brother  Commis- 
sioner Holroyd  in  the  Yauxhall 
case  {Exparte  RevneU  in  re  Gye^ 
2  Mont.  D.  &  De  G.  443.  637.).  In 
that  case  there  was  thb  material 
distinction,  that  the  fixtures  had 
been  originally  annexed  to  the  free- 
hold by  the  frediolder,  and  had 
therefore  by  equity  of  title  become 
one  freehold  property,  and  in  that 
form  they  were  demised  to  Hughes, 
the  party  who  became  bankrupt. 
Then  as  to  the  question,  whether 
new  things,  newly  affixed,  also 
passed ;  that  I  think  must  have  very 
much  depended  on  the  peculiar  na- 
ture of  the  property,  where,  in  order 
to  fit  up  the  place  for  a  public  ex- 
hibition, contmual  changes  were  ne- 
cessary ;  and,  therefore,  as  some  of 
the  old  were  removed,  it  was  equi- 


table that  the  new  should  be  fixed 
with  the  same  rights  as  those  that 
were  removed." 

Mr.  Commissioner  OouRntmj  who 
was  also  on  the  bench  whilst  this 
judgment  was  being  delivered,  en- 
tirely concurred  in  the  principles 
laid  down. 

In  Exparte  Plimmer^  in  re  Sum- 
mers, a  similar  question  arose  before 
Mr.  Commissioner  Evans.  The  facts 
may  be  gleaned  from  the  judgment, 
which  was  as  follows:  "It  appears 
by  the  evidence«that  John  Plimmer 
sued  Summers  the  bankrupt,  and  a 
person  of  the  name  of  Smith,  then 
m  partnership  with  the  bankrupt, 
as  acceptors  of  a  bill  of  exchange, 
and  obt-ained  judgment  for  5W)f. 
debt,  &c.  Plimmer  paid  out  two 
executions  that  had  been  previously 
put  in,  and  entered  into  posses- 
sion of  the  property,  and  continued 
so  until  May,  1841 ;  he  then  entered 
into  an  agreement  with  Summers 
and  Smith.  Summers  and  Smith 
remained  in  possession  until  1846. 
At  that  period  Plimmer  sued  them, 
and  on  a  judffe*s  order  levied  an  ex- 
ecution on  their  goods,  which  were 
sold  to  him  by  the  sheriff,  Dec.  15. 

1846,  and  Summers  assigned  his 
lease  of  the  premises  to  John  Plim- 
mer for  100/. 

"  J.Plimmer  carried  on  thebusiness 
for  some  time.  Summers  took  the 
benefit  of  the  Insolvent  Act,  and 
afterwards  again  took  possession  of 
the  premises  as  tenant  to  Plimmer. 

"In  Feb.  1847,  J.  Plimmer  trans- 
ferred to  his  brother,  6.  Plimmer, 
all  his  interest  in  the  lease,  ma- 
chinery, &c.  G.  Plimmer  entered 
into  an  c^reement  on  the  4th  Mardi, 

1847,  with  Summers,  who  was  then  in 
possession,  and  continued  so  to  the 
time  of  his  bankruptcy.  G.  Plimmer 
made  a  distress  for  rent  due  to  him 
before  the  bankruptcy ;  it  was  con- 
tended, on  the  part  of  tiie  assignees, 
that  the  transaction  was  a  fraud  be- 
tween J.  Plimmer  and  the  bankrupt, 
and  that,  in  fact,  the  bankrupt  was 
not  a  debtor;  and,  secondly,  that  a 
larffe  portion  of  the  property  passed, 
as  being  in  the  use,  order,  and  dis- 
position of  the  bankrupt. 

'*  As  to  the  question  of  use,  order, 
and  disposition,  it  appears  to  me 
that,  to  the  world,  the  bankrupt  was 


THE  BANKRUPTCY  AND  INSOLVENCY  BEPOBTS. 

long  to  the  landlord ;  such,  of  course,  would  not  pass  to  the 
assignees ;  but  all  that  is  not  attached  to  the  freehold,  in  short, 
all  that  comes  within  the  principle  of  HelliweU  v.  Eastwood  in 
the  Exchequer,  in  my  opinion,  passes  to  the  assignees.  As  to 
the  stock  in  trade,  that  of  course  belongs  to  them  also ;  and  I 
think  the  petitioner  has  no  reason  to  complain,  as  he  has  stood 
by  for  so  long  without  asserting  his  rights. 
Solicitors,  Spinks  ;  Lawrance,  Flews  8f  Boyer. 


in  possession  of  the  house,  fixtures, 
and  machinerj.  It  was  contended, 
on  behalf  of  G.  Plimmer,  that  the 
pro|)ert7  haying  been  sold  bj  the 
sheriff  was  sufficient  to  preyent  it 
passing,  as  being  in  the  use,  order, 
and  disposition  of  the  bankrupt ; 
bat  it  has  been  repeatedly  decided 
that  such  is  not  the  case.  See  Ling- 
lam  y.  Biggs^  1  B.  &  P.  81 . ;  Zingard 
T.  Memter,  1  B.  &  C.  308. 

**  The  remaning  question  is,  what 
part  of  the  property  would  pass  as 


being  in  the  uae,  order,  &c.  P  It  is 
quite  settled  that  everj  thins  fixed 
to  the  freehold  will  pass;  mat  is, 
anything  fixed  with  brick  and  mor- 
tar; Home  y.  Baker^  9  East,  215. ; 
Exparte  BenOey,  2  M.  D.  &  D.  591.; 
Exparte  Tagart^  1  De  G.  531.  I 
think  that  all  the  fixtures  will  pass 
to  G.  Plimmer,  and  that  the  other 
things  are  the  property  of  the  as- 
signees ;*^  HeUiweU  y.  Eastwood^  6 
£xch.  295.  310.  (a) 
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(a)  See  also  upon  this  subject 
HHckman  y.  Walton^  4  M  &  W.  416. ; 
Exparte  Belcher,  4  D.  &  C.  703. ; 
IbfoUy,  Bowles,  1  Yez.  348.;  Exparte 


Quincy,  1  Atk.  477. ;  Exparte  King, 
1  M.  D.  &  D.  119.;  and  Exparte 
Broadwood,  1  M.  D.  &  D.  631. 


EXPARTE  PRICE,  IN  RE  WILLIAMS  AND 

MARCHANT.(a) 

Before  Mb.  Commissioneb  Fane. 

1  HIS  was  an  application  on  behalf  of  one  Price  to  enter  a 
claim  against  the  separate  estate  of  the  bankrupt  Williams  for 
400O2L  under  the  following  circumstances :  —  The  bankruptcy 
took  place  about  eighteen  months  ago,  and  a  dividend  was  de- 
clared for  the  9th  of  July,  by  which  the  joint  creditors  would 
receive  their  debts  in  full,  leaving  a  surplus  for  the  bankrupts. 
Previous  to  1848,  Price,  the  bankrupt  Williams,  and  one  Ayk- 
royd  were  in  partnership  as  co-contractors  for  the  completion  of 
three  several  contracts ;  viz.  the  Holyhead  harbour  contract, 
the  Birkenhead  Extension  railway  contract,  and  the  Mickleton 
tannel  contract ;  in  respect  of  which  they  all  contributed  capital 
in  different  proportions.  In  December,  1848,  and  pending 
these  contracts,  they  agreed  to  dissolve  partnership  as  r^arded 
Price  and  Aykroyd,  who  were  to  retire :  Williams  was  to  com- 
plete the  contracts,  and  to  have  the  use  of  the  capital  of  the 

(a)  Reported  by  A.  A.  Dona,  Esq. 

H  3; 


Court  of 
Bankroftct. 

July  9. 

Where  an  al- 
leged creditor 
hM,  without 
any  good 
reafon,  neg- 
lected to  come 
in  under  the 
bankruptcy 
for  eighteen 
months,  and 
until  the  estate 
has  been  nearly 
wound  up,  he 
will  not  be  al- 
lowed to  enter 
a  claim,  with  a 
view  of  staying 
a  diyidend. 

Statements 
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1853.        other  two  until  such  completloii,  when  each  was  to  be  repaid 


Argument 


ExpABTB      what  he  had  brought  in,  and  also  one  third  of  whatever  profits 

Pricb,  in  KB   should  accrue  upon  the  Birkenhead  extension  contract  after 

Mar^lLc^  such  deductions :  Williams  was  to  have  for  himself  all  the  pro- 

StatemenL  fits  arising  out  of  the  other  two  contracts.  All  the  contracts 
were  completed  before  the  bankruptcj ;  but  the  settlement  on 
the  Mickleton  tunnel  contract  was  the  subject  of  a  referenoe, 
which  was  not  concluded  until  the  commencement  of  the  pre- 
sent year.  On  the  Birkenhead  contract  there  was  a  clear  profit 
of  12,0002. ;  and  it  was  in  respect  of  a  third  of  this  sum  that 
the  claim  was  now  made. 

Mr.  Bagleyy  for  Price.  TTe  claim  in  respect  of  the  profits 
declared  on  the  Birkenhead  contract :  at  the  time  of  the  dissolu- 
tion of  partnership  in  December,  1848,  the  Holyhead  harbour 
contract  was  near  its  completion.  Up  to  this  time  no  question 
arises.  The  Birkenhead  contract  was  afterwards  taken  up  hj 
Williams  and  Marchant,  who  received  in  respect  of  it  large  sums 
of  money,  which  were  placed  to  their  joint  account.  The 
Mickleton  tunnel  contract  was  only  settled  at  the  commence- 
ment of  the  present  year.  We  allege  that  a  profit  was  made 
upon  this  contract,  as  well  as  upon  the  Holyhead  harbour  con- 
tract, but  cannot  state  the  amounts  received  upon  each,  because 
we  have  been  unable  to  inspect  the  books.  [Mr.  Commissioner 
Fane.  That  is  no  reason  why  these  accounts  have  not  been 
taken  before.]  Price  does  not  know  the  precise  amount  which 
he  claims. 


JindgmenU 


A  party  will 
not  be  allowed 
to  prove  against 
the  estate,  and 
retain  his 
secarities.    He 
must  waive  all 
lien  in  respect 
of  the  latter,  or 
abandon  his 
proo£ 


Mb*  Commissioner  Fane.  This  appears  to  me  a  strong 
proceeding  on  the  part  of  Price ;  he  comes  at  the  last  moment, 
when  all  the  joint  creditors  are  paid  20^.  in  the  pound,  and 
wants  to  enter  a  claim  for  4000/.,  and  in  this  way  to  tie  up 
the  money  from  being  paid  over  to  Williams  at  the  time  Wil- 
liams is  about  to  start  again  in  life.  Price  should  have  asserted 
bis  claim  before.  I  shall  not  now  admit  it,  on  the  ground  of 
delay  in  not  bringing  the  matter  forward  earlier. 

Mr.  Bagley  afterwards  tendered  a  proof  on  behalf  of  Price 
against  the  separate  estate  of  Williams  for  2223Z.  7*.  llrf.,  which 
Williams  had,  by  deed  dated  the  24th  of  July,  1849,  covenanted 
to  pay  for  the  purchase  of  Price's  interest  in  certain  cotton  ware- 
houses, in  respect  of  which  he  and  Williams  were  co-partnera. 
So  long  as  it  was  uncertain  whether  the  estate  would  pay 
anything.  Price  stood  upon  his  securities. 

Williams  the  bankrupt  being  examined  said,  "  that  he  ex- 
ecuted the  deed  of  covenant  upon  the  representations  of  Price, 
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which  proved  to  be  false,  and  that  Price  had  agreed  to  release 
him.    Price  had  never  sued  him  upon  the  covenant. 

Mb.  Commissioner  Fane.  If  this  were  a  claim  I  should 
not'  allow  it ;  but  as  it  is  a  proof.  Price  should  have  been  here 
to  be  cross-examined  upon  his  affidavit.  A  primd  facie  case 
is  made  out  on  the  face  of  the  deed.  Under  these  circum- 
stances I  cannot  refuse  to  admit  it  as  a  claim,  Price  undertaking 
to  waive  all  lien  upon  the  property  comprised  in  the  deed* 

Mr.  Bagley.  Unless  the  proof  be  admitted,  I  cannot  waive 
the  lien.  [Mr.  Commissioner  Fane,  Then  I  shall  reject  the 
daim.]     Mr.  Bagley.     Then,  sir,  I  tender  the  proof. 

Mr.  Plews,  solicitor  for  the  assignees.  I  take  a  preliminary 
objection,  that  Price  has  not  given  up  his  securities. 

Mr.  Commissioner  Fane.  I  decline  to  admit  either  proof  or 
claim,  until  the  alleged  creditor  abandons  all  lien  upon  the  pro- 
perty comprised  in  the  deed. 

Mr.  Bagley  after  conferring  with  his  client  said,  we  will 
abandon  our  lien,  on  the  debt  being  admitted  as  a  claim. 

Claim  admitted  accordingly,  subject  to  its  being  turned  into 
a  proof.     Proof  adjourned. 

Solicitors,  Tatham  4*  Proctor;  and  Lawrance^  Plews  Sf  Boyer. 
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RE  JOHN  LONG,  (a) 
Before  Mb.  Commissioneb  Phillips. 

1  HIS  insolvent,  a  policeman,  had  filed  a  petition  under  the 
protection  statutes,  and  now  appeared  on  his  interim  order. 

Mr.  Sargood  opposed,  and  complained  that  the  insolvent  had 
vexatiously  defended  an  action  which  had  been  brought  against 
him  at  the  suit  of  the  opposing  creditor  to  recover  a  sum  of 
1621  It  appeared  that  the  insolvent  had  carried  on  the  busi- 
ness of  a  farmer  in  the  county  of  Somerset  up  to  the  year  1846, 
when  he  relinquished  that  business,  and  obtained  a  situation, 
which  he  still  held,  in  the  metropolitan  police.  In  1846  he  had 
purchased  some  sheep  of  the  opposing  creditor,  but  in  conse- 
quence of  a  dispute  respecting  the  price,  he  had  never  made 
any  payment  on  account  of  the  purchase.  On  being  sued  in 
1853  he  pleaded  the  Statute  of  Limitations,  but  a  written  ac- 
knowledgment being  produced  at  the  trial,  the  plaintiff  had  a 
verdict  for  the  sum  claimed.  In  consequence  of  the  defence, 
the  plaintiff  had  been  put  to  an  additional  expense  of  157. 

Mr.  Dowse,  on  behalf  of  the  insolvent,  urged,  that  as  the  com- 


CioUBT  FOB 
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Insol'vent 
Debtors. 

July  9. 

Where  an  in« 
solyent  had 
TexatioQsly  de- 
fended an 
action  which 
had  heen 
hronght 
af^st  him  by 
hi8  opposing 
(Creditor,  — 
Heldj  to  be  no 
ground  of  com- 
plaint under 
the  protection 
statutes. 
Statement, 


Argumentt 


(a)  Beported  by  E.  H.  Reed,  Esq. 

H  4 


76 


THE  BANKRUPTCY  AND  INSOLVENCY  REPORTS. 


1853. 


Re  John 
Long. 

Judgment 


plaint  alleged  was  not  mentioned  in  the  act  of  Parliament^  the 
Court  could  not  entertain  it. 

Mr.  Commissioner  Phillips  said,  he  had  carefully  con- 
sidered the  act  of  Parliament,  and  he  was  of  opinion  that  the 
objection  made  to  the  insolvent  was  not  tenable.  Under  the 
1  &  2  Vict.  c.  110.  the  legislature  had  specifically  mentioned  the 
vexatious  defence  to  an  action  as  a  cause  of  opposition  to  an  in- 
solvent's discharge ;  but  no  similar  ground  of  objection  to  an 
insolvent  under  the  protection  statute  was  anywhere  mentioned ; 
he  was,  therefore^  bound  to  presume  that  the  legislature  did  not 
intend  that  such  an  objection  should  prevail,  and  a  day  would 
be  named  for  the  final  order. 

Attorneys,  Jeffreys  ;  and  Preston, 


CoiniT  OP 
Bankruptcy. 

July  6. 

A  trader  ad- 
Judged  bank- 
rupt upon  bis 
own  petition. 
It  appearing 
that  his  estate 
was  insufficient 
to  pay  5«.  in 
the  pound  after 
payment  of  all 
expenses,  a 
condition  was 
annexed  to  the 
certificate, 
charging  all 
future  acquired 
estate  with  the 
deficit      No 
proceedings 
to  be  taken  in 
regard  to  such 
estate  without 
leave  of  the 
Court. 


IN  RE  JOSEPH  BOYS,  (a) 

Before  Me.  Cohhissioneb  Fonblakquk 

IN  this  matter  Boys  was  adjudicated  bankrupt  upon  his  own 
petition  under  the  93rd  section  of  the  Bankrupt  Law  Consolida- 
tion Act.  (i) 

Mr.  Stansfeld,  the  official  assignee,  had  made  the  usual  certi- 
ficate of  his  belief  of  the  6u£5ciency  of  the  estate  to  pay  5s,  in 
the  pound  clear  of  expenses.  It  appeared,  however,  that,  after 
paying  all  expenses,  a  very  small  sum  only  would  remain  avail- 
able for  distribution  among  the  creditors.  Under  these  cir- 
cumstances, the  bankrupt  applied  for  his  certificate. 

Mr.  Commissioner  Fonblanque  granted  a  certificate  as  of 
the  third  class,  with  the  condition  annexed :  *'  that  the  bank- 
rupt's future  acquired  estate  was  not  to  be  protected  until  he 
had  paid  5*.  in  the  pound  to  his  creditors,  in  respect  of  this  pre- 
sent bankruptcy;  and  that  no  proceedings  should  be  tiiken 
against  his  future  estate  without  leave  of  the  Court." 

Solicitors,  James  ;  and  Braddon.     ' 


(a)  Reported  by 
Qi)  12  &  13  Vict.  c.  106.  s.  93. 
By  this  section  any  trader,  liable  to 
become  bankrupt,  may  petition  for 
an  adjudication  against  himself,  pro- 
vided that  he  ms^e  it  appear  to  the 


A.  A.  Doria,  Esq. 
satisfaction  of  the  Court  that  his 
available  estate  is  sufficient  to  pay 
his  creditors  at  least  ^we  shillings 
in  the  pound,  clear  of  all  charges 
of  prosecuting  the  bankruptcy. 
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ANONYMOUS,  (a) 

Court  op 

Before  Mb*  Commissioner  Evans.  BANKRUPrcr. 

^  JwM  30. 

1  HE  alleged  debtor  was  summoned  under  sect.  78.  of  the  A  trader 
act  (J),  to  state  whether  he  acknowledged  or  denied  a  debt,  ^Jl^^-^^ 
which  the  creditor  claimed  as  due  for  goods  sold  and  delivered,  under  sect  78. 
The  affidavit  of  debt  made  by  the  creditor  was  sworn  on  the  rapt  Law  Con- 
27th  of  May,  in  the  form  prescribed  by  schedule  P.,  except  that  soiidation  Act, 
the  concluding  allegation,  as  to  the  delivery  of  the  particulars  guia^,  where 
of  demand,   and    notice   requiring    immediate  payment,  was  the  affidavit  of 
omitted.     There  was  a  second  affidavit  sworn  by  the  solici-  which  the 
tor's  derk  on  the  30th  of  May,  stating  that  the  deponent  on  the  J^^i^ 
28th  of  May  personally  served  the  alleged  debtor  with  a  copy  been  swom 
of  the  account  and  notice.  {jf^^  ^^the" 

Mr.  BagUn/y  on  behalf  of  the  party  summoned,  referred  to  particulars  of 
sect.  78.,  and  objected  that  the  affidavit  of  debt  appeared  to 
have  been  swom  hefore  the  particulars  of  demand,  and  notice  re- 
quiring payment  had  been  delivered ;  whereas  it  was  the  mani- 
fest intention  of  the  legislature  that  the  particulars  should  be 
first  delivered.  The  debtor  should  be  called  upon  to  pay  before 
any  proceeding  was  taken  under  the  78th  section.  Here,  the 
first  proceeding  taken  by  the  creditor  was  to  file  an  affidavit  of 
debt  under  the  act.  It  was  consistent  with  all  that  now  ap- 
peared before  the  Court,  that  the  debt  might  have  been  paid  at 

(a)  Reported  by  A.  A.  Doria,  Esq. 
(J)  12  &  13  Vict.  c.  106.      This  The  form  of  affidavit  required  by 

section  enacts  that  if  any  creditor  schedule  F.  is  as  under :  — 

of  any  such  trader  shall  file  an  affi-  "  A.  B.  and  C.  D.,  of ^  seve- 

davit  in  the  court  in  the  district  rally  make  oath  and  say ;  and  first 

in  which  such  trader  shall  reside,  this    deponent    A.  B.    for   himself 

in  the  form  specified  in  schedule  F.  saith,  that  E.  F.  is  justly  and  truly 

thereunto  annexed  of  the  truth  of  indebted  to  this  deponent  in  the  sum 

bis  debt,  and  of  the  debtor^  &s  he  of L  for,  &c. ;  and  this  deponent 

▼erily  believes,  being  such  trader  further  saith  that  the  said  E.  F.,  as 
(i.  e.  subject  to  the  bankrupt  laws),  this  deponent  verily  believes,  is  a 
and  of  the  delivery  to  sucn  trader  trader  within  the  meaning  of  the 
personally,  or  to  some  adult  inmate,  law  of  bankruptcy,  and  resides  at 
at  his  usual  or  last  known  place  of  ;  and  that  an  account  in  writ- 
abode  or  business,  of  an  account  in  ing  of  the  particulars  of  demand  of 
writbg  of  the  particulars  of  his  de-  the  said  A.  B.,  amounting  to  the 
mand,  with  a  notice  thereunder  re-  said  sum  of /.,  with  a  notice  there- 
quiring  immediate  pavment  thereof,  under  written  in  the  form  prescribed 
in  the  form  specifiea  m  schedule  G.  by  the  Bankrupt  Law  Consolidation 
annexed  to  this  act,  it  shall  be  lawful  Act,  1849,  requuring  immediate  pay- 
for  the  court,  in  which  such  affidavit  ment  of  the  said  debt^  is  hereunto 
shall  be  filed,  to  issue  a  summons  in  annexed;  and  this  deponent,  C.  D., 
writing,  calling  upon  such  trader  to  for  himself  saith  that  ne  did  on  the 

appear  before  such  court,  and  stating  —  day  of serve  the  said  E.  P. 

in  such  summons  the  purpose  for  with  a  true  copy  of  the  said  account 

which  such  trader  is  called  upon  to  and  notice.    ISworn,  &c.** 
appear  as  thcreinafler  provided. 
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Anontmous. 
Statement 


Judgment, 


the  moment  the  particulars  of  demand  were  delivered.  In  that 
case  the  affidavit  would  have  been  true  at  the  time  it  was  filed, 
though  it  would  not  be  true  if  made  when  the  summons  was 
issued.  He  also  objected  that  the  affidavit^  the  form  of  which 
was  prescribed  by  schedule  F.^  was  a  joint  affidavit^  and  that  the 
adoption  of  two  several  affidavits  was  irregular. 

On  the  part  of  the  creditor  it  was  contended^  that  the  require- 
ments of  the  section  referred  to  had  been  substantially  complied 
with,  and  that  it  lay  upon  the  debtor  to  show  that  the  debt  had 
been  pud  before  the  summons  was  issued. 

Mr.  Commissioner  Evans.  I  think  the  first  objection  is 
matter  of  substance.  No  such  affidavit  can  be  made  under  the 
authority  of  this  act  as  the  creditor  has  here  made,  until  he  has 
first  caused  the  debtor  to  be  served  with  a  notice  of  his  demand, 
and  has  required  payment  It  is  possible,  as  su^ested,  that 
the  debtor  might  have  paid  the  debt  when  it  was  demanded, 
and  no  such  affidavit  could  then  truly  be  made.  The  irregu- 
larity is  fatal. 

Summons  dismissed  with  costs. 

Solicitors,  May  ;  and  Cragg  Sf  Jeyes, 


Court  op 
Appeal. 

June  24. 

A.  and  B^ 
partners,  dis- 
solved partner- 
ship, and  gave 
notice  thereof 
in  the  Gazette, 
andhjcircuUr, 
requiring  the 
dehts  due  to 
the  firm  to  be 
paid  to  A.,  who 
afterwards  be- 
came bankrupt 
^J7e/</,  that 
these  debts  re- 
mained the  pro- 
perty of  the 
firm,  although, 
as  between  the 
partners,  it  had 
been  agreed 
that  all  the 
partnership 
assets  should 
belong  to  A. 


EXP  ARTE  THE  ASSIGNEES  OF  BREWSTER 
AND  WEST,  IN  RE  BREWSTER,  (a) 

1  HIS  was  an  appeal  from  the  decision  of  Mr.  Commissioner 
Evans,  reported  antCy  p.  27. 

Mr.  FolUtt  and  Mr.  Lucas  appeared  for  the  appellants,  the 
assignees  of  Brewster  and  West. 

Mr.  Swanston  and  Mr.  Aspland  were  for  the  assignees  of 
Brewster. 

In  addition  to  the  cases  cited  before  the  learned  commissioner, 
the  following  were  mentioned :  Exp.  Cooper  (b)y  Exp.  Burton  (c), 
Exp.  Husband  (d),  Joy  v.  Campbell,  {e) 

At  the  conclusion  of  the  argument  on  behalf  of  Brewster's 
assignees.  Lord  Justice  Knight  Bruce  said  that  the  reply  might 
be  confined  to  the  plant  and  stock  in  trade,  and  need  not  be 
addressed  to  the  debts. 

Mr.  Follett  was  then  heard  in  reply. 


(a)  Reported  by  G.  S.  Allnutt,  Esq. 
Qi)  1  Mont.  Dea.  &  D.  358.  {d)  1  G.  &  J.  358. 

(c)  1  G.  &  J.  207.  •  (c)  1  Sch.  &  Lef.  328. 
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Lord  Jtisticb  Enight  Bbuce  said, -that  with  regard  to      ,  ^^^'  , 
80  much  of  the  appeal  as  referred  to  the  debts  due  to  Brewster  Expabtb  the 
and  West,  they  were  of  opinion  upon  the  evidence,  that  nothing    ^^^^^1,^^^ 
had  been  done  to  take  them  out  of  the  reputed  ownership  of  the  and  West,  in 
original  creditors.     If  the  advertisement  and  circuUr  had  come  ^  ^^^^^ 
in  sufficient  time  to  the  knowledge  of  the  debtors,  they  would        "«v««»^ 
not  of  necessity  have  imported  an  assignment, — ^they  would  not 
of  neoesdty  have  imported  more  than  agency.       The  parol 
evidence  was  much  too  loose  to  enable  the  Court  to  come  to 
any  conclusion  one  way  or  the  other.      It  appeared  to  his 
lordship  that  the  case  of  notice  to  the  debtors  wholly  failed. 
Whatever,  therefore,  might  have  been  the  agreement  as  to  the 
debts  between  the  creditors  themselves,  the  section  so  fre- 
quently adverted  to  (a)  rendered  it  necessary  to  treat  them  as 
part  of  the  joint  estate. 

With  regard  to  the  plant  and  stock,  his  lordship  was  not 
without  some  degree  of  doubt,  a  doubt  arising  from  the  circum- 
stance that  he  was  not  satisfied  there  was  a  complete  delivery, 
and  from  the  circumstance  that  there  was  not  here  a  secret  but 
an  open,  and  avowed,  and  notorious  partnership  for  a  time, 
carrying  on  the  business  in  the  possession  of  the  goods,  of  which 
his  lordship  was  speaking,  by  one  of  the  partners  alone.  But 
doubting  as  his  lordship  did  upon  this  point,  he  could  not  say 
that  he  had  a  sufficiently  strong  opinion  upon  it  to  warrant  him 
m  dissenting  from  the  conclusion  of  the  learned  conmiissioner ; 
a  conclusion  that  was  very  posdbly  correct.  If  he  were  satisfied 
in  his  own  mind  that  the  conclusion  was  wrong,  he  should  be 
bound  to  declare  it ;  but  he  was  not  so  satisfied,  and  therefore 
could  not  give  his  voice  for  disturbing  that  part  of  the  decision. 

LoBD  Justice  Turner.  The  question  the  Court  was 
called  upon  to  decide  in  this  case  was,  whether  in  truth  any 
concluded  agreement  was  come  to  between  these  two  partners 
npon  the  subject  of  the  division  of  the  partnership  assets ;  whe- 
ther they  belonged  to  Brewster  by  the  agreement  of  the  6th 
July.  By  that  agreement,  after  reciting  that  the  parties  had 
mutually  agreed  to  dissolve  the  partnership,  and  in  pursuance  of 
that  had  signed  the  notice,  it  was  agreed  that  Brewster  should 
have  the  premises  for  the  remainder  of  the  term,  and  pay  and 
satisfy  the  rent  and  covenants,  and  that  each  of  the  parties 
should  be  at  liberty  to  carry  on  the  business  of  a  printer,  and 
that  it  should  be  referred  to  arbitration,  to  ascertain  the  value 
of  the  copartnership  effects,  and  of  the  amount  of  the  value 
of  the  share  of  West  therein  to  the  30th  of  June,  and  to  decide 

(a)  Sect.  125.  of  Bankruptcy  Law  Consolidation  Act,  1849. 
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,  ^^^^'        what  in  respect  of  such  share  should  be  paid  by  Brewster,  and 
EzpABTE  THE  ^^w  and  when  payment  should  be  made,  and  in  what  manner 
Assignees  of  the  affidrs  should  ffo  on.     That  recital,  carried  into  effect  by  the 
AND  West,  in  deed  as  it  was,  was  to  his  lordship's  mind  convincing  eyidence 
RE  Brewster.  ^]^^^  these  parties  had  come  to  an  agreement  that  Brewster  should 
gment.      j^^  ^^j^  owner  of  the  property ;  and  that  when  the  deeds  were 
executed,  the  sum  to  be  paid  by  Brewster  in  respect  of  West^s 
share,  was  to  be  determined  by  the  arbitrator.     When  this  con- 
clusion on  the  subject  of  the  deed  between  the  parties  was 
arrived  at,  there  was  this  question  as  to  the  debts,  what  was 
there  to  take  the  debts  out  of  the  operation  of  the  statute  so  as 
to  alter  the  ownership  ?     This  debt  belonging  to  the  partners 
jointly  must  continue  to  belong  to  them  jointly,  except  upon 
notice  being  given  to  the  debtor  that  that  debt,  which  was  joint 
property,  had  become  the  sole  property  of  the  one.     Now,  there 
was  nothing  in  the  shape  of  such  notice,  except  the  fact,  that 
authority  had  been  given  by  both  partners  to  the  debtors  to  pay 
the  amount  of  their  debts  to  one  of  these  partners.     But  a  mere 
authority  of  that  description,  an  authority  given  to  the  one  to 
receive  the  debts,  could  not  alter  the  property  as  between  the 
two.     His  lordship  therefore  thought,  that  as  to  the  debts  there 
was  not  sufficient  to  take  the  case  out  of  the  operation  of  the 
statute,  and  to  lead  the  Court  to  say  this  was  not  joint  but  se-> 
parate  property. 

As  to  the  plant  and  stock  the  case  was  different.  There  were 
these  facts:  on  the  6th  July,  1860,  sole  possession  was  taken 
by  Brewster ;  he  carried  on  the  business ;  the  name  was  changed ; 
the  separate  trade  was  carried  on  by  him ;  and  the  other  partner 
was  also  carrying  on  a  separate  trade  in  another  place.  These 
facts  were  sufficient  to  bring  the  case  within  the  doctrine  of  re- 
puted ownership. 

His  lordship,  therefore,  thought  that  the  decision  of  the  com- 
missioner must  be  affirmed  as  to  the  plant  and  stock,  and  altered 
as  to  the  moneys  which  were  due  to  the  firm.  JBach  estate  must 
bear  its  own  costs. 

Solicitors,  Hubbard ;  and  J.  H,  8f  J.  Linhlater, 
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EXPARTE  THE  NATIONAL  AND  PROVINCIAL   ^ — • — ' 
BANK  OF  ENGLAND,  IN  RE  T.  BURTON. (a) 

Before  Mb.  Commissioneb  Fonblanque.  b^kbuwy 

m  J^!f  12. 

IHE  bankrupt  was  a  railway  contractor.      In  December,  a  creditor 

1848,  a  dividend  was  declared  of   1 0^.  in  the  pound,  after  ?o^^  ^y  ^i^ 

m  CQiiitv  to' 

payment  of  which,  a  sum  of  2071/.  2&  7<L  remained  in  the  establish  a  title 
hands  of  the  official  assignee.     At  the  time  of  the  bankruptcy,  ^i^^^^ni® 
the  bankrupt  had  overdrawn  his  account  with  the  National  and  as  was  con- 
Provincial  Bank  to  the  amount  of  upwards  of  4000/.,  in  respect  moneysbelooff- 
of  which  the  bank  had,  at  the  dividend  meeting,  entered  a  claim,  ing  to  the 
The  bank  had  also  instituted  proceedings  in  Chancery,  in  which,  the  hands^f  a 
the  bankrupt's  assignees  were  joined  as  defendants,  for  the  pur-  ^^"^  ^^7- 

i.        n      .  .  1  ,..  ,^,       The  bill  was 

pose  of  enforcing  a  written  order  or  authority,  given  by  the  dismissed  with- 

bonkrupt,  and  which  the  bank  contended  amounted  to  an  equi-  ^!^^  ^* » ^^ 

table  assignment,  to  receive  certain  moneys  due  to  them  from  the  assignees,  who 

London  and  North  Western  Railway  Company,  upon  his  con-  J^^^^jf^^^ 

tract  for  a  part  of  the  company's  line :  pending  these  proceed-  ordered  to  be 

iDgs,  an  order  was  made  in  bankruptcy,  reserving  the  dividend  bankrupt's  *  * 

until  the  question  should  be  decided.  «»tate.    He 

By  the  decree  in  April,  1852,  the  bill  in  Chancery  was  dis-  proved  for  the 

missed,  but  without  costs ;  and  the  costs  of  the  assi^ees  were  debt— -/feW, 

-      '        ,  .,  ^   ,  °  that  the  costs 

ordered  to  be  paid  out  oi  the  estate.  oftheaasignees 

In  April  of  the  present  year,  the  cbdm  on  the  part  of  the  J*-"!^  ^^  \ 
hank  was  turned  into  a  proof  for  4117/.  I6s,  2d,,  the  dividend  assets  in  their 
upon  which  amounted  to  2058/.  18j?.  Irf.  dS^^^t^of 

The  payment  of  this  dividend  being  objected  to  by  the  assign  the  dividend 
nees,  Mr.  Commissioner  Fonblanque  directed  a  case,  embodying  creator  in  the 
the  above  facts,  to  be  submitted  to  him.  fi«t  instance. 

The  assignees  insisted  that  the  costs  incurred  in  Chancery  Statement 
had  no  priority,  as  regarded  the  balance  in  hand,  over  other 
general  costs  incurred  in  relation  to  the  bankruptcy ;  that  the 
halance  in  hand,  which  had  since  been  greatly  reduced,  being 
insufficient  to  pay  the  costs  of  the  suit  in  equity,  they  were  en- 
titled to  be  reimbursed  out  of  the  dividend  payable  to  the  bank ; 
and  that,  otherwise,  the  decree  would  be  rendered  equivalent 
to  a  decree  obliging  them  to  pay  the  costs  out  of  their  own 
pocket. 

For  the  bank  it  was  contended,  that  the  bill  was  dismissed 

without  costs ;  and  that,  having  substantiated  their  proof,  they 

were  entitled  to  the    dividend.      They  referred  to  Exparie 

Grant  (6) 

(a)  Reported  bj  A.  A.  Doria,  Esq. 
(&)  Mont.  &  M.  80. 
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EXPARTB 

THB  National 

AND  Pbo- 
YiNCiAL  Bank 

OF  ENGLAMDi, 

IN  BE 

T.  BUBTON. 

Judgment 


Mb*  Commissioner  Fonblanque  ordered  the  costs  and 
charges  of  the  assignees  in  the  above  suit  to  be  taxed;  and 
that  a  sum  of  2002.  should  be  retained  out  of  the  dividend  of 
2058Z.  18«.  \d.  coming  to  the  bank,  for  the  payment  of  such 
costs  and  charges;  and  that  the  residue  of  the  said  sum  of 
2058Z.  18^.  \d,y  and  of  the  200/.  (if  any)  after  payment  of  such 
taxed  costs  and  charges,  should  be  paid  over  to  the  bank. 

Solicitors,  Wilde^  JRees^  Humphry  8f  Wilde;  and  H,  Lloyd, 


CoijRT  <yp 
Bankbuptct. 

Jufy  21. 

An  aasistant 
master  in  a 
■chool,  at  a 
fixed  nlary,  i§ 
within  sect 
168.  of  the 
Bankrupt  Law 
CoxuK^idation 
Act,  1849. 

Argument, 


EXP  ARTE  COLLINET,  IN  RE  WINTER,  (a) 
Before  Mb.  Commissioneb  Holbotd. 

JMR.  COLLINET  was  engaged  as  French  teacher  in  the 
baukrupt's  school,  at  Brighton,  and  it  was  in  respect  of  his  first 
quarter's  salary  that  the  application  was  made. 

Mr.  Lawrance  (solicitor)  appeared  for  Mr.  CoUinet,  and  re- 
ferred to  sect  168.  of  the  Bankrupt  Consolidation  Act  (&)  He 
contended  that  the  apparent  intention  of  the  legislature  was  to 
include  in  this  section  all  clerks  and  assistants^  who  were  en- 
gaged at  fixed  salaries. 


Judgment 


Mb.  Commissioneb  Holbotd.  This  section  has  been  held 
to  extend  to  a  person  engaged  as  a  traveller  (c);  and  to  the 
mate  of  a  vessel  (ef)  hired  by  the  master  at  certain  wages,  on  the 
ground  of  their  being  assistants.  I  think  a  teacher  in  a  school 
may  also  be  included  as  an  assistant  to  the  master  in  his  busi- 
ness, and  in  this  view  Mr.  Collinet  will  be  entitled. 

Ordered  accordingly. 

Solicitors,  Lawrance,  Flews  ^  Boyer  ;  and  Sowton, 

(a)  Reported  bj  A.  A.  Doria,  Esq. 


(ft)  12  &  13  Vict.  c.  106.  8.  168. 
This  section  provides  that  when  anj 
bankrupt  shall  have  been  indebted 
at  the  time  of  filing  the  petition  for 
adjudication  to  any  servant,  or  clerk 
of  such  bankrupt,  in  respect  of 
salary  or  wages,  it  shall  be  lawful 
for  the  Court,  upon  proof  thereof, 
to  order  so  much  as  shall  be  so  due, 


not  exceeding  three  months*  wages 
or  salary,  and  not  exceeding  thirty 
pounds,  to  be  paid  to  such  servant 
or  clerk  out  of  the  estate  of  such 
bankrupt. 

(c)  Mxparte  Neal^  Mont  &  M. 
194. 

(d)  Exnarte  Homberg,  2  Mont.  D. 
&  D.  642. 
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EXPABTE  PHILLIPS  v.  PHILLIPS,  (a)  ^^^^T^ 

Appeal. 

1  HIS  was  the  petition  of  Phillips,  a  trader,  by  way  of  appeal  Lords 

from  the  decision  of  Mr.  Commissioner  Goulbum,  on  the  11th  JuIua 

of  June  last  (b)     The  object  of  it  was  to  have  the  petition  for  Petition  for  ar- 

arrangement,  which  had  been  presented  by  the  petitioner  under  rangement  dis- 

^  ,    *  ,  n/  r  missed,  and 

the  Bankrupt  Law  Consolidation  Act,  1849,  and  the  order  order  thereon 

thereon  dismissed  or  annulled.     All  the  creditors  consented,  JSe  MpU^don 

and  the  official  assignee  had  been  served,  but  did  not  appear.  of  the  trader, 

Mr.  Baffky,  in  support  of  the  petition,  referred  to  the  221st  conw^g," 

and  223rd  sections  of  the  act,  within  the  latter  of  which  it  was  although  the 

admitted  that  the  case  did  not  come.  within  the 

terms  of  the 
223rd  sect,  of 

Their  Lordships  considered  that  they  had  jurisdiction  in  the  the  12  &  is 
matter,  and  made  the  order.  ^^^  ^'  ^^• 

Solicitors,  Lawrancej  Flews,  8c  Boyer. 

(a)  Reported  by  G.  S.  Allnutt,  Esq.  (5)  See  ante,  p.  46. 


The 


EXP  ARTE  THE  ASSIGNEES  OF  PLIMMEE,         bS'mup^t. 

IN   RE   PLIMMER.  (c)  June  16.  and 

July  27. 

Before  Mb.  CoMHISSIONEB  HoLBOYD.  Smbk.    This 

Court  ought 

...  _  .  /.  /.  ^^^  ^o  nuie  an 

petition  m  this  case  prayed  that  a  moiety  or  a  sum  of  order  for  sale 
stock,  to  which  the  bankrupt  was  entitled  under  an  assignment,  ^^^  *^* . 
might  be  sold  for  the  benefit  of  his  estate,  under  the  following  of  the  Bank- 
circumstances  :  Abraham  Peacock,  in  right  of  Isabella  his  wife,  "onsoUdation 
as  legatee  under  a  will,  was  entitled  to  a  reversionary  interest  Act,  1849, 
in  a  moiety  of  1046Z.  new  31  lOs,  per  cent.  Consolidated  Bank  I^^Jl^plica- 
Annuities,  expectant  on  the  death  of  Edward  Coton,  the  tenant  ^^^  '*  ^^^  t^* 
for  life.    The  stock  was  standing  in  the  name  of  George  Taylor,  should  not 
and  was  held  by  him  upon  the  trusts  of  the  will,  one  of  which  ^^^^  "J 

"^  *  parte  appL. 

was,  that  upon  the  death  of  Coton,  the  trustee  should  sell  and  tion  for  the 
divide  the  proceeds  between  Elizabeth   Coxon  and  Isabella  *^'xhebank- 
Coxon  in  equal  shares.      Isabella,  on  the  death  of  her  first  rapt,  being  the 
husband,  married  Peacock,  and  died  about  six  years  ago,  leav-  ^y^l^uofA 
ing  her  husband,  who  still  survives.     PHmmer  purchased  the  ?™i  of  stock, 
share  of  Peacock  and  his  wife,  and  the  same  was  assigned  to  signed  to  a., 

but  no  notice 
(c)  Reported  by  A.  A.  Doria,  Esq.  was  given  to 

the  trustee  of 
such  assignment :  the  tenant  for  life  died  subsequent  to  the  bankraptcy,  irhich  took  place  in 
March  1853.  Heldy  that  the  stock  was  goods  and  chattels  within  the  meaning  of  the  125th  sect, 
of  the  Act,  and  that,  at  the  time  of  the  bankraptcy,  it  was  in  the  order  and  disposition  of  the 
Iwnkrupt  as  reputed  owner  thereof,  with  the  consent  of  the  true  owner,  and  consequently  passed 
to  his  assignees. 


en- 

ex- 

ica« 
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him  in  November^  1840.  Notice  in  writing  of  this  assignment 
was  given  to  the  trustee.  In  May,  1846^  Plimmer  assigned 
this  moiety,  expectant  on  the  death  of  Coton,  to  Battcock,  by 
way  of  mortgage,  as  a  collateral  security ;  but  no  notice  of  this 
last  assignment  was  given  to  the  trustee.  Battcock  died  in 
1847,  whereupon  his  interest  became  vested  in  his  executors,  as 
assignees  in  law,  but  no  notice  of  the  assignment  to  Battcock 
was  given  to  the  trustee  by,  or  on  behalf,  of  such  executors. 
Plimmer  was  adjudicated  bankrupt  on  the  2nd  of  March,  1853, 
and  the  present  petitioners  were  appointed  assignees.  Subse- 
quently, Edward  Coton  had  died,  and  the  assignees  now  claimed 
to  be  entitled  to  an  absolute  vested  interest  in  possession  in 
the  moiety  of  the  stock  so  assigned  by  Peacock  and  his  wife  to 
the  bankrupt. 

Mr.  Surrage  for  the  Assignees,  contended,  that  Battcock 
having  given  no  notice  to  the  trustee,  in  whose  name  the  stock 
was  standing,  of  the  assignment  to  him,  the  bankrupt  must  be 
taken  to  have  had  the  order  and  disposition  of  the  fund  as  the 
reputed  owner.  The  question  was,  what  was  the  position  of 
the  parties  at  the  time,  not  of  the  assignment,  but  of  the  bank- 
ruptcy, at  which  time  alone,  the  rights  of  the  parties  are  to  be 
ascertained  ?  At  the  time  of  the  bankruptcy,  it  was  a  rever- 
sionary interest,  to  which  the  bankrupt  became  entitled  abso- 
lutely-on  the  death  of  the  tenant  for  life.  The  circumstance 
of  Peacock  being  alive  at  this  time,  is  immaterial.  The  trustee 
remained  the  trustee  of  the  bankrupt,  and  Battcock  by  omit- 
ting to  give  notice  of  his  assignment,  did  not  convert  him  into 
a  trustee  for  himself;  his  title,  therefore,  is  incomplete.  Dearie 
V.  Hall,  (a)  If  the  assignee  do  not  give  notice,  it  is  a  proof  of 
fraud,  and  of  ownership  in  the  other  party.  The  bankrupt 
then,  being  substantially  entitled,  was  the  owner  under  clause 
125.  of  the  Bankrupt  Law  Consolidation  Act,  (6),  and  the 
trustee  could  not  have  withheld  the  fund  from  him.  The  cir- 
cumstance of  the  bankrupt  being  an  assignee,  and  not  the 
original  legatee,  cannot  alter  the  case :  a  well-advised  trustee 
would  have  required  the  assignment  to  be  produced  before  part- 
ing with  the  money. 

The  words  "goods  and  chattels**  in  sect.  125.  comprehend 
choses  in  action.  Brown  v.  Bellares^{c)  Myall  v.  Botoles,(d) 
Dearie  v.  Hall,  (e)  Loveridge  v.  Cooper,  (f)  These  words  were 
introduced  into  the  bankrupt  laws  in  the  time  of  James,  (jg) 


(a)  3  Rubs.  1. 

(b)  12  &  13  Vict.  c.  106. 

c)  5  Madd.  53. 

d)  1  Vcs.  348. 


\ 


{e)  3  Russ.  1. 

(/)  Ibid. 

(g)  1  Jac.  I.  c.  15.  s.  5. 
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and  have  ever  sinoe  been  retained.  Policies  of  assurance^  bond 
and  simple  contract  debts  have  been  held  as  included  in  these 
words. 

Mr.  Southffote  contrcu  This  does  not  come  within  the  mean- 
ing of ''^ooe^s  and  chattels^  in  the  125th  section;  but  if  it  be 
within  these  words^  it  was  not  in  the  reputed  ownership  of  the 
bankrupt.  The  first  point  has  never  been  decided.  The  pur- 
chase conferred  a  mere  right  to  call  upon  the  trustee  for  an 
account:  all  that  vested  was  the  chance  of  receiving  a  sum 
of  money  on  certain  contingent  events.  The  reason  why  choses 
m  action  have  been  held  to  be  within  the  bankrupt  laws^  is, 
that  there  was  always  a  bond,  or  some  other  personal  security  to 
perfect  the  title.  This  is  shown  in  Ryall  v.  Howies.  In  Smith  v. 
Smith  (a),  a  much  stronger  case,  the  point  was  left  undecided. 

On  the  second  point,  the  bankrupt  was  not  the  original 
legatee:  he  claims  only  under  an  assignment,  without  which 
the  trustee  will  not  transfer  the  funds.  Jones  v.  Gibbon,  (b) 
If  Plimmer  had  been  the  original  legatee,  the  doctrine  of 
notice  here  contended  for  would  apply;  but  being  assignee 
only,  he  could  give  no  title.  The  cases  of  Dearie  v.  HaU  and 
Looeridge  v.  Cooper  do  not  apply,  if  this  comes  within  the  125th 
section ;  which,  I  contend,  it  does  not.  Notice  is  essential  only 
as  between  incumbrancers  where  the  assignment  is  complete. 
Ex  parte  Newton  (c)  was  similar  to  this  case. 

Mr.  Surraffe,  in  reply,  distinguished  the  cases  of  Smith  v. 
Smith  and  Ex  parte  Newton  from  the  present  case. 


1853. 
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THE  Assignees 
OF  Plihhsk 

IN   RE 

Plimmer. 
ArptmenL 


Mr.  Commissioner  Holrotd.  I  must  go  through  the 
cases,  but  I  do  not  at  present  see  any  difference  between  this 
case  and  that  of  other  choses  in  action. 

His  Honour  now  delivered  judgment  as  follows:  — 

This  was  a  petition  under  the  125th  sect,  of  the  Bankrupt 
Law  Consolidation  Act(d),  for  an  order  to  sell  a  portion  of 
certain  stock  standing  in  the  name  of  a  trustee,  and  which  it  was 
said  the  bankrupt,  at  the  time  of  his  bankruptcy  had,  by  the 
consent  and  permission  of  the  true  owner  thereof,  in  his  order 
and  disposition  as  reputed  owner.  The  facts  upon  which  the 
order  is  prayed  are  fully  set  forth  in  the  petition ;  but,  before  I 
enter  upon  the  merits  of  the  petition,  I  will  make  a  few 
observations  on  the  mode  of  proceeding  under  the  125th  sect., 
and  on  the  effect  of  the  order  thereupon. 

The  intention  of  the  Legislature,  as  disclosed  by  the  preamble 


^)  2  Cr.  &  M.  231. ;  4  Tjit.  52. 

(h)  9  Ves.  407. 

B.  &  I. — VOL.  I.  I 


(c)  2  Mont.  &  A.  51. 
{d)  12  &  13  Vict.  c.  106 


Judi/ment^ 
Jufy  27. 
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Ex  PARTE      as  to  consolidate  the  laws  relating  to  Bankruptcy ;   and  the 

theAssionke8  ^^^  contains  some  enactments  which  are  entirely  new,  and  some 

OF  Plimmeb  .  1  .,  1  1  J 

IN  BE  which  are  new  m  part,  whilst  others  are  merely  re-enacted. 
^*''^*™^"'  Now,  although  an  act  of  Parliament  may  be  construed  with 
^^  reference  to  the  previous  state  of  the  law,  and  any  re-enact- 
ments may  be  understood  in  the  same  sense  as  they  were 
before  (unless,  indeed,  the  context  may  require  a  different  inter- 
pretation), the  general  rule  is  that,  when  an  act  of  Parliament 
is  repealed,  it  must  be  considered  (except  as  to  transactions 
past  and  closed)  as  if  it  had  never  existed ;  and  we  must  not 
destroy  that  by  indulging  in  conjectures  as  to  the  intention  of 
the  Legislature.  See  per  Lord  Tenterden  in  Surtees  v.  £Uis(m(a)f 
and  Kay  v.  Goodwin  {b)y  Barrow  v.  Amaud(c)f  Steavenson  \* 
Oliver  {d)^  and  Simpson  v.  Ready. {e) 

Moreover,  as  the  Legislature,  when  it  passed  the  Bankrupt 
Law  Consolidation  Act,  must  be  taken  to  have  had  in  its 
mind  the  very  acts  it  was  repealing,  it  should  be  concluded  that 
any  re-enactments  in  altered  phraseology  were  made  by  design ; 
see  per  Lord  Tenterden  in  The  King  v.  Inhabitants  of  Bent- 
^'  if)  -^d  considering  the  entire  report  on  the  old  law  of 
bankruptcy,  and  the  important  alterations  by  the  new  Act, 
both  in  the  law  and  the  jurisdiction  for  its  administration,  I 
think  it  may  be  said  with  reference  to  the  Bankrupt  Law 
Consolidation  Act,  as  Lord  Tenterden,  in  Surtees  v.  Uttison, 
said  of  the  former  bankrupt  Act  (y\  "  We  are,  therefore,  to  look 
at  the  statute  as  if  it  were  the  first  that  had  ever  been  passed 
on  the  subject  of  bankruptcy."  We  find,  then,  by  the  Bank- 
rupt Law  Consolidation  Act,  that  the  former  bankrupt  Act  (g) 
is  thereby  absolutely  repealed,  except  in  so  far  as  it  repealed 
any  former  Act ;  that  the  Act  for  the  amendment  of  the  law 
of  bankruptcy  (A)  is  also  wholly  repealed  with  the  like  ex- 
ception, and  also  except  as  to  appointments  and  salaries  of 
commissioners  and  other  ofiScers ;  that  the  Court  of  Bankruptcy, 
which  had  been  established  under  a  previous  act(t),  is  con- 
tinued as  a  Court  of  Law  and  Equity  for  the  purposes  of  the 
new  Act ;  and  that  it  is  a  Court  of  Becord,  and  is  put  on  the 
same  footing,  in  regard  to  powers,  rights,  incidents,  and  privi- 
leges, with  Her  Majesty's  Courts  of  Law  and  Judges  at  West- 
minster. With  respect  to  the  general  jurisdiction  of  the  Court, 
it  is  (A),  "  in  the  exercise  of  its  primary  jurisdiction,  to  have 
superintendence  and  control  in  all  matters  of  bankruptcy,  and 

(a)  9  B.  &  C.  750.  (/)  10  B.  &  C.  526. 

(b)  6  Bing.  582.  Q)  6  G.  4.  c.  16. 

(c)  8  Q.  B.  Rep.  603.  606.  (A)  5  &  6  Vict  c.  122. 
(rf)  8  M.  &  W.  241.  (t)   1  &  2  W.  4.  c.  56. 

[€)  11  M.  &  W.  846.  (A)  12  &  13  Vict-  c.  106.  s.  12. 
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to  hear,  determine,  and  make  order  in  any  matter  of  bankruptcy  ^7^^^'  ^ 
whatever,  so  far  as  the  assignees  are  concerned,  relating  to  the  Ex  partr 
disposition  of  the  estate  of  the  bankrupt,  or  of  any  estate  taken  "p  ^JJ'meb" 
under  the  bankruptcy  and  cUiimed  by  them  for  the  benefit  of  ^in  re 
the  creditors,  or  relating  to  any  acts  done  or  sought  to  be 
done  by  the  assignees  in  their  character  of  assignees  by  virtue 
or  under  colour  of  the  bankruptcy ;  and  also  in  any  matter  of 
bankruptcy  as  between  them  and  any  creditor  or  other  person 
appearing  and  submitting  to  the  jurisdiction  of  the  Court ;  and 
also  in  any  application  for  a  certificate  of  conformity,  and  in 
any  other  matter  (whether  in  bankruptcy  or  not)  where  the 
Court)  by  virtue  of  the  act,  has  jurisdiction  over  the  subject 
of  the  petition  or  application,  save  and  except  as  may  be 
otherwise  specially  provided,  and  subject  in  all  cases  to  an 
appeal  to  one  of  the  Vice-chancellors  (since  transferred  to  the 
Lords  Justices) ;  and  if  no  appeal  be  entered  within  twenty-one 
days  from  the  date  of  any  decision  or  order,  and  be  thereafter 
duly  prosecuted,  every  such  decision  or  order  is  to  be  final.'' 
Then  certain  special  powers  are  given  to  the  Court  with 
respect  to  proceedings  before,  and  as  to  the  adjudication  of 
bankruptcy,  and  for  securing  the  property  and  surrender  of  the 
bankrupt,  together  with  full  powers  of  examination  for  ob- 
taining information  material  to  the  full  disclosure  of  all  the 
bankrupt's  dealings,  and  of  deciding  on  all  proofs  and  claims 
against  his  estate ;  and  it  is  provided  that  when  a  person  has 
been  adjudged  a  bankrupt,  all  his  personal  estate  and  efiects 
shall  vest  in  the  assignees  by  virtue  of  their  appointment. 
Then,  in  reference  to  the  consequences  of  the  adjudication  in 
certain  cases,  the  provision  in  question  follows  with  others  of 
like  import,  and  they  commence  with  this  important  heading, 
"With  respect  to  the  power  of  the  Court  over  certain  de- 
scriptions of  property ; "  and  it  is  then  enacted :  *^  If  any  bank- 
rupt, at  the  time  he  becomes  bankrupt,  shall,  by  the  consent 
and  permission  of  the  true  owner  thereof,  have  in  his  pos- 
session, order,  or  disposition,  any  goods  or  chattels  whereof  he 
was  reputed  owner,  or  whereof  he  had  taken  upon  him  the 
sale,  alteration,  or  disposition  as  owner,  the  Court  shall  have 
power  to  order  the  same  to  be  sold  and  disposed  of  for  the 
benefit  of  the  creditors  under  the  bankruptcy ; "  (a)  and  a 
proviso  is  engrafted  on  this  enactment  that  nothing  therein 
contdned  shall  invalidate  or  affect  mortgages  or  assignments 
of  ships  duly  registered.  By  the  two  following  sections  a  like 
power  is  given  to  the  Court  over  lands  and  goods  previously 
transferred  by  the  bankrupt  (except  upon  marriage  or  other 

(a)  12  &  13  Vict.  c.  106.  s.  125. 
I  2 
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^^^'        Taluable  consideration),  to  any  of  his  children,  or  any  other 
Ex  PARTS      person,  when  he  was  insolvent  (a\  and  over  property  of  the 
tbeAssionres  bankrupt  extended  by  a  fraudulent  extent  {b) ;  by  sect.  126. 
IN  Rs        '^  every  such  sale   shall  be  valid   against   the   bankrupt,  and 
such  children  and  persons,  and   against  all   persons  claiming 
under  him;"  and  by  sect.  127.  the  Court  may  examine  upon 
oath  whether  the  debt  was  due  to  the  pretended  debtor,  or 
accountant  upon   any  contract   originally  made   between  the 
accountant  and  the  bankrupt;  and  if  such  contract  was  ori- 
ginally made  with  any  other  person  than  the  said  debtor  or 
accountant,  the  court  may  order  the  property  to  be  sold  for 
the  benefit  of  the  creditors  under  the  bankruptcy,  and  ^*  suck 
sale  shall  be  valid  against  the  extent,  and  all  persons  claiming 
under  it,  and  any  person,  to  whom  the  property  shall  be  sold, 
or  assigned  by  the  Court,  shall  and  may  recover  the   same 
against  any  person,  who  shall  detain  the  same." 

By  sect.  266.  an  express  power  is  given  to  the  Court  for 
compelling  obedience  to  any  rule,  or  order  of  the  Court  duly 
made  for  enforcing  any  of  the  purposes  or  provisions  of  the 
Act :  and  I  may  here  add  that,  in  statutes,  incidents  are  always 
supplied  by  intendment:  whenever  a  power  is  given  by  a 
statute,  everything  necessary  to  the  making  it  effectual  is 
given  by  implication. 

Now,  I  take  it  to  be  settled  in  Heslop  v.  Baker  {c\  which 
was  acquiesced  in  by  the  Lords  Justices  in  Ex  parte  Barlow,  In 
re  Mary ff old  (d),  and  by  the  Court  of  Common  Pleas  in  Qtcar- 
termaine  v.  Bittkstane  («),  that  it  is  the  bankrupt's  own  property 
only  that  passes  by  the  adjudication ;  and  that  in  the  case  of 
goods  and  chattels  in  his  reputed  ownership,  the  Court  of 
Bankruptcy  must  make  an  order  to  sell  and  dispose  of  the 
same,  in  order  to  vest  the  property  in  the  assignees,  or  some 
other  person.  But  in  consequence  of  a  recent  decision,  and 
doubts  which  have  been  entertained,  the  question  arises,  how  is 
this  order  to  be  obtained  ?  Is  it  to  be  granted  on  an  ex  parte 
application,  and  in  the  absence  of  the  party  who  is  to  be 
affected  by  it?  Lookmg  at  the  provision  in  sect.  125.  as  the 
first  enactment  ever  passed  respecting  reputed  ownership  (and, 
in  the  form  in  which  it  now  stands  on  the  statute  book,  it 
really  is  so),  I  think  it  would  be  deemed  a  hard  and  unreason* 
able  construction  if  it  were  held,  that  the  assignees  of  a  bank- 
rupt were  thereby  enabled  on  a  primd  facie  case  of  reputed 
ownership,  and  on  an  ex  parte  application,  to  obtain  the  sanction 
of  a  court  of  justice  to  sell  the  property  of  another  man ;  more 


(a)  12  &  13  Vict.  c.  106.  s.  126. 

m  S.  127. 

(c)  6  Exch.  R.  740. 


(£0  22  L.  J.  (N.  S.)  15.  Bank. 
(e)  22  L.  J.  (N.  S.)  105.  C.  P. 
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especially  when  it  is  considered  that  the  Court,  to  which  the      ,  ^^^^'  , 
application  is  required  to  be  made,  is  invested,  by  express  words,      £z  partb 
with  the  most  ample  powers  of  examination  and  enquiry,  and  ''»»^88'onmw 
for  compelling  the  attendance  of  parties  as  witnesses,  and  for         in  rb 
enforcing  the  rules  and  orders  duly  made  by  the  Court;  and      Pi*i>""a« 
further,  that  the  Court  (a)  is  to  hear,  determine,  and  make  order,        wt^iMMt,- 
not  only  in  any  matter  of  bankruptcy  between  the  assignees 
and  any  other  person  appearing,  and  submitting  to  the  juris- 
diction of  the  Court,  but  also  in  any  other  matter,  (whether  in 
bankruptcy  or  not,)  where  the  C  jurt,  by  virtue  of  the  Act,  has 
jurisdiction    over  the  subject  of  the  petition  or  application, 
except  as  may  be  by  the  Act  otherwise  specially  provided.     I 
cannot  bring  my  mind  to  the  conclusion  that  such  a  course 
ought  to  be  followed,  unless  the  statute  imperatively  requires 
it  Now,  it  will  be  observed  that,  by  sect.  127.  the  Court  must 
first  examine  upon  oath  as  to  the  debt  due  to  the  accountant, 
before  it  can  make  the  order;  and  that  sections  126.  and  127. 
contain  positive  words,  stating  against  what  persons  the  sale  shall 
be  valid;  and  whilst  the  proviso  to  sect.  125.  contains  negative 
words,  stating  what  the  enactment  shall  not  invalidate,   the 
127th  section  gives  a  right  of  action  to  the  vendee  or  assignee 
of  the  property  against  any  person  who  shall  detain  the  same. 
Taking  all  these  clauses  together,  as  the  Court  of  Exchequer 
did  in  Heshp  v.  Baker^   and  not  imputing  to  the  Legislature 
inconsistent  intents   upon   the  same  general   subject  matter, 
namely,  *'  the  power  of  the  Court  over  certain  descriptions  of 
property,"  but  considering  that,  what  it  has  clearly  said  in  one 
section  is  the  best  evidence  of  what  it  intended  to  say  in  the 
others  (&),  especially  if  the  words  used  in  each  may  fairly  bear 
the  like  construction,  it  appears  to  me,  on  the  best  consideration 
which  I  can  give  to  the  125th  section,  having  regard  also  to 
sect  12.,  and  construing  the  words  of  the  statute  in  their  plain 
and  ordinary  import,  that,  whether  a  case  be  one  of  reputed 
ownership  or  not,  is  a  fact  on  which  the  Court  is  to  decide ;  and 
I  think  that  the  Court  must  be  satisfied  upon  this  fact,  before  it 
can  be  called  upon  to  make  the  order.    But  how  can  the  Court 
properly  inform  itself  of  the  fact,  but  by  the  examination  of 
witnesses,  and  by  summoning,  and  hearing  the  party  most  inte- 
rested in  the  question,  namely,  the  true  owner  of  the  property 
about  to  be  dealt  with,  who  alone  may  have  the  means  of  giving 
the  requisite  information  ?     There  are  no  words  in  the  Act  of 
Parliament  pointing  to  an  exclusion  of  the  true  owner  and  his 
witnesses  from  being  heard,  or  to  prevent  the  Court  from  sum- 


(ft) 


(a)  12  &  13  \lct  c.  106.  s.  12. 

Coleridge  J.,  observations  in  Bex  v.  St  Pancras^  6  A.  &  E.  7. 
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iQoning  either  him  or  thein»  and  nothing,   I  think,   which 

expressly  or  impliedly  gives  an  authority  to  act,  without  giving 

^°if  pfrwwc"  *^^  party  interested  a  fair  opportunity  of  being  heard.     The 

exercise  of  this  power,  then,  as  it  seems  to  me,  is  a  judicial,  and 
not  a  ministerial  duty ;  and,  if  judicial,  the  Court  cannot  make 
the  order  without  determining  some  point,  and  that  should,  I 
think,  be  upon  hearing  the  parties.  In  the  case  of  Capel  v. 
Child (0)3  which  was  recognised  and  referred  to  by  Parke  B.,  in 
delivering  the  judgment  of  the  Court  of  Exchequer  Chamber  in 
the  late  case  of  Bonaker  v.  Evans  (b),  Bayhy  B.  says,  '*  He 
knows  of  no  case,  in  which  you  are  to  have  a  judicial  proceeding, 
by  which  a  man  is  to  be  deprived  of  any  part  of  his  property 
without  his  having  an  opportunity  of  being  heard ;"  and  in 
Bonaker  v.  Evans  {b\  Parke  B,  says,  "  That  case  (  Capel  v.  Child) 
was  a  very  strong  one,  and  shows  how  firmly  the  Court  adherens 
to  that  great  principle  of  justice,  that  in  every  judicial  proceed- 
ing, qui  aliquid  statuerit^  parte  inauditd  alterd,  aquum  licet 
statuerity  non  aquus  fuerit.^^  The  general  principle  followed  in 
this  and  other  cases,  is,  that  before  a  judicial  act  is  done,  by 
which  a  party  is  to  be  affected  in  his  person  or  property,  or  by 
which  his  interest  is  to  be  in  some  way  affected,  both  sides 
should  be  heard.  See  ako  Painter  v.  The  Liverpool  Gas  Co.(c), 
and  27ie  Queen  v.  Totnes  Union,  (d) 

There  is  one  case.  In  re  Hammersmith  Bent  Charge  {e)y  in 
which  it  was  held  by  three  judges  {Parke  B.  dissentiente,)  that 
an  order  to  summon  a  jury  to  assess  the  arrears  of  a  rent  charge 
apportioned  on  certain  lands  under  the  Tithe  Commutation 
Act(/),  the  rent  charge  being  in  arrear,  and  no  sufficient  distress 
on  the  premises  liable  to  the  payment  thereof,  might  be  made 
on  an  ex  parte  application  to  the  Judge;  but  in  that  case, 
the  Judges,  who  so  held,  admitted  that  the  case  of  Capel  v. 
Child  was  to  some  extent  in  principle  and  authority  against 
the  order,  but  their  Lordships  thought  that,  with  reference  to 
the  object  of  the  Act,  it  was  the  only  construction  they  could 
give  it,  and  that  from  the  protection  expressly  given  by  the 
Act  to  the  party  to  be  affected  by  it,  no  injustice  could  be 
done.  The  party  was  entitled  by  the  Act  to  have  a  certain 
number  of  days'  notice  of  the  order,  and  with  liberty  to  ap- 
ply to  have  it  set  aside.  Alderson  B.  said,  ^'He  ctmnot  be 
punished  without  an  opportunity  of  being  heard.**  But  in  a 
case  of  alleged  reputed  ownership,  the  Commissioners'  order 
imder  the  statute  for  the  sale  of  the  property  for  the  benefit 


Cb)  2  Cr.  &  T.  558. ;  2  Tyrr.  689. 

"(ft)  16  Q.  B.  R.  171.,  in  which 
the  principal  cases  are  cited. 


(c)  3  A.  &  E.  433. 

(d)  7  Q.  B.  R.  698,  699. 

(e)  4  Ezch.  R.  87. 

(/)  6  &  7  W.  4.  c.  71.  ss.  82.  85. 
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of  creditors,  if  it  be  made  on  an  ex  parte  application,  not  ,  ^^^^'  , 
6nly  affords  no  opportunity  to  the  true  owner  of  the  property  to  Ex  parte 
come  in  before  the  Court,  and  show  cause  against  the  sale,  but  ^p^i^meb" 
the  true  owner  may  have  no  notice  of  the  order,  and  he  cannot  ^in  re 
apply  to  set  it  aside,  nor  can  he  prevent  the  sale  from  being 
made,  except  so  far  as  a  notice  of  his  title  might  have  that 
efifect,  or  by  an  unseemly  and  forcible  resistance  to  a  sale, 
which  has  been  ordered  by  a  Court  of  competent  jurisdiction, 
or  possibly,  by  application  to  a  Court  of  Equity  for  an  injunc- 
tion, which,  moreover,  if  acceded  to,  would  be  on  the  principle 
of  preserving  the  property  until  a  legal  decision  on  the  rights 
could  be  obtained,  and  would  not,  therefore,  be  granted  without 
some  provision  being  made  for  putting  the  question  in  a  course 
of  legal  investigation.  It  may  therefore  be  said  that,  however 
unjustifiable  the  sale  may  be,  the  only  remedy  for  the  true 
owner  is  by  an  action  at  law,  and  the  order  for  sale  being  the 
first  step  towards  the  forfeiture,  or  loss  of  his  property,  it  must, 
I  think,  be  considered  to  operate  in  poBnam :  and,  as  injustice 
may  thus  be  done  if  the  proceeding  be  ex  parte^  I  think  it 
should  not  be  allowed,  but  that  both  sides  should  be  heard  before 
any  order  is  made. 

Having  considered  the  case  upon  general  principles,  I  have 
now  to  consider,  whether  the  Court  is  concluded  by  express  au- 
thority, from  dealing  with  a  petition  under  the  125th  section  on  an 
ex  parte  application.  In  the  case  of  Heslop  v.  Baker,  Parke  B., 
in  delivering  the  judgment  of  the  Court  of  Exchequer,  said,  ''If 
the  Court  makes  the  order  to  sell,  or  vest  in  the  assignees,  a 
question  may  arise,  whether  that  will  be  final  and  conclusive  by 
virtue  of  prior  sections,  in  cases  where  the  claimant  of  the  goods 
does  not  petition  under  sect.  12.,  and  consequently  not  to  be 
questioned  in  a  court  of  law."  I  rather  collect  from  this,  that 
the  Court  of  Exchequer  was  inclined  to  consider  that  the  appli- 
cation for  the  order  of  sale  should  be  made  on  hearing  both 
sides.  In  a  more  recent  case  Ex  parte  Barlow,  In  re  Maryg6ld{a)9 
the  Lords  Justices  intimated  an  opinion,  that  an  order,  under 
the  125th  section,  should  be  made  on  an  ex  parte  application: 
their  Lordships  thought  that  the  mortgagee  of  the  goods  in  that 
case  ought  not  to  have  been  served  at  all,  and  that  the  proper 
course  for  the  assignees  would  have  been  to  appeal  at  once  from 
the  refusal  of  the  Commissioner  to  make  the  order  ex  parte;  but 
the  point  does  not  appear  from  the  argument  to  have  undergone 
much  discussion.  In  Quartermaine  v.  Bittlestone  (b),  in  which 
it  was  held  that  the  order  must  be  specific  as  to  the  goods  to 
which  it  is  to  apply,  Jervis  C.  J.  said,  "  I  am  inclined  to  think 

(a)  Uhi  supra.  (ft)  Ubi  supra. 
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1853.         jn  accordance  with  the  decision  of  the  Lords  Justices,  who  re- 
Ex  PARTE     solved  a  doubt  thrown  out  by  my  Brother  Parke,  that  an  ex 
theAssionbes  parte  order  is  suflScient  for  the  purpose."    In  another  part  of  his 
IN  BE         Lordship's  judgment,  he  said,  '^  It  must  be  upon  petition,  or  an 
"™*""-      ex  parte  application,  possibly,  according  to  the  decision  of  the 
udgmemt.      L^j^g  Justices ;"  and  Maule  J.  said,  **  I  think  the  true  object  of 
the  Act  was  that  the  Commissioner  of  the  Court  of  Bankruptcy 
should  have  an  opportunity  {ex  parte,  indeed,  as  held  by  the  Lards 
Justices,  but  still  have  an  opportunity)  of  deciding  on  all  the 
matters,  which  the  assignees  would  have  to  prove  before  a  jury, 
in  order  to  entitle  them  to  take  away  the  property  from  the 
person,  whose  property  it  was."    He  also  said,  "  Now,  I  observe 
the  order  is  something  like,  and  has  some  sort  of  analogy  to,  the 
finding  of  a  bill  by  a  grand  jury,  the  object  of  which  is,  that 
before  a  person's  liberty  be  affected,  or  he  shall  be  tried  for  a 
supposed  offence,  a  pritnd  facie  case  must  be  made  to  a  compe- 
tent tribunal,  to  show,  that  he  is  a  person,  in  respect  of  whom  a 
case  exists,  that  is  fit  to  be  tried  by  a  jury."     But  making  an 
order  for  the  sale  of  the  property,  and  under  which  a  sale  may 
at  once  be  made,  seems  to  be  going  much  beyond  the  merely 
putting  an  accusation  or  charge  in  a  course  for  further  enquiry, 
like  the  finding  of  a  bill  by  a  grand  jury.     Is  it  not  more  like  a 
case  where  the  Legislature  has  thought  fit  to  entrust  the  origi- 
nal, and  it  may  be  the  final  jurisdiction  on  the  merits,  to  the 
Court  below,  subject  to  appeal  ? 

However,  the  main  point  as  to  the  form  of  the  application^ 
whether  to  be  ex  parte  or  not,  is  at  least  regarded  with  doubt  by 
the  Court  of  Exchequer,  and  the  Lord  Chief  Justice  of  the 
Common  Pleas.  Still,  if  the  validity  of  my  order  could  not 
come  in  question  in  any  other  court  than  that  of  the  Lords 
Justices,  I  should  have  felt  bound  by  the  decision  of  their 
Lordships  in  Exparte  Barlow  above  cited :  but  as  this  is  not  the 
case,  and  having  regard  to  the  doubt,  under  which  the  question 
has  been  left  by  two  of  the  Courts  of  Common  Law  (the  Com- 
mon Pleas  and  Exchequer),  and  considering,  that  as  yet  the 
Court  of  Queen's  Bench  has  not  been  called  upon  to  give  to 
opinion  upon  the  point,  and  further  remembering,  that  where  a 
special  statutory  power  is  exercised,  the  person  who  acts  must 
take  care  to  bring  himself  within  the  terms  of  the  statute, — that 
every  thing,  that  gives  jurisdiction,  must  appear  in  the  order, 
— that,  as  Coleridge  J.  said  in  Christie  v.  Unwin  (a),  whether  an 
order  be  made  by  the  Lord  Chancellor  or  a  justice  of  the  peace, 
the  facts  which  give  the  authority  must  be  stated;  and  see  Rex 
T.  Croke  (Jb) ;  and  bearing  in  mind  also  that  a  judge,  in  exercis- 

(a)  11  A.  &  E.  373.  (5)  Cowp.  R.  26. 
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ing  a  special  etatutory  jurisdiction,  may  render  himself  liable      .  ^^^'  , 
to  an  action,  if  he  make  an  order  not  within  the  scope  of  the      Ex  pabtc 
jurisdiction  so  given  to  him  {fVdtson  v.  Boydell  (a)),  I  feel  thbAbmonms 
bound,  in  the  discharge  of  my  duty,  but  with  the  greatest  defer^        in  be 
cnce  and  respect  to  higher  authority,  to  declare  the  opinion  I      P"^'^"* 
have  formed ;  which  is,  that  upon  principle,  and  adverting  to  the        '**9"'*" 
words  of  the  statute,  the  Court  ought  not  to  make  an  order  for 
sale  under  the  125  th  section  upon  an  ex  parte  application ;  and 
thaty  at  all  events,  until  the  question  has  received  a  more  solemn 
decision,  the  safer  and  more  prudent  course  wiU  be,  that  the 
Court  should  not  entertain  an  ex  parte  application  for  the  order. 

If,  indeed,  it  should  be  held,  that  the  Court  is  authorised  by 
the  statute  to  make  the  order  ex  parte,  as  there  is  nothing  in  the 
act  to  make  it  obligatory  so  to  proceed,  it  must,  I  think,  still 
rest  with  the  judicial  discretion  of  the  Court  to  determine 
whether  it  should  grant  the  order  without  summoning  the  party 
to  be  affected  by  it,  and  in  the  exercise  of  that  discretion,  I  can- 
not but  think,  that  the  Court  would  act  rightly  in  not  so  grant- 
ing it.  It  seems  to  be  the  opinion  of  the  judges  in  the 
following  cases,  that  the  principle  ought  to  prevail,  though  the 
Act  may  not  require  its  adoption.  See  the  observations  of  Lord 
Denman  Chief  Justice,  and  Patteson  J.,  in  Rex  v.  Hughes  (b\ 
and  Painter  v.  Liverpool  Gas  Co.  (c).  Beg.  v.  Totnes  Uhion,{d) 

But,  assuming  that  the  order  for  sale  should  be  made  on  an 
ex  parte  application,  and  without  siunmoning  the  true  owner 
of  the  property,  a  further  and  most  important  question  will 
arise  upon  the  effect  of  such  an  order ;  and  upon  which  I  will 
say  a  few  words,  for  the  information  and  guidance  of  assignees 
of  bankrupts'  estates.  It  may  perhaps  be  urged  that,  by  the 
words  of  the  125  th  sect,  the  fact  itself  of  reputed  ownership 
is  made  the  condition  precedent  to  the  power  of  making  the 
order  of  sale ;  but  it  appears  to  me  that,  whether  there  existed 
reputed  ownership  or  not,  was  a  fact  on  which  the  Legislature 
intended  the  Court  to  decide,  for  the  Court  must  satisfy  itself 
of  the  fact  of  reputed  ownership  to  give  it  jurisdiction.  Thus 
in  the  case  In  re  Clarke  («),  Lord  Denman,  speaking  of  an 
order  made  by  the  Master  of  the  Bolls,  said,  **  The  adjudica- 
tion  of  any  competent  authority  deciding  on  facts,  which  are 
necessary  to  give  it  jurisdiction,  is  sufficient.  Here  we  are 
concluded  by  his  decision  on  the  fact  necessary  to  this  decision^ 
giving  the  same  credit  to  him  that  we  should  to  the  humblest 
minister  of  the  law;   as  Richardson  J.   said,  in  Brittain  v» 

fa)  14  M.  &  W.  57.  (<0  Vbi  supra. 

[bS  3  A.  &  E.  425.  (c)  2  Q.  B.  R.  634. 

j)  Ubi  supra. 
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.    ,  ^^^^-         Kennaird(a\  *'that  when  a  magistrate  having  jurisdictioo,  found 

Ez  PARTE      a  particnlar  vessel  to  be  a  boat  within  the  statute  on  which  he 

isBAssiaNBss  convicted,  that  was  conclusive,  so  here,  when  the  Master «of 

OP  PUVMEK  ,  , 

HI  RE  the  BoUs  pronounces  the  place,  at  which  the  prisoner  conies 
^^*"***"'  before  him,  to  be  the  bar  of  his  court,  that  is  an  adjudication 
^^*^  which  we  must  credit  and  hold  conclusive ; "  and  Patteson  J. 
said,  ^  every  order  must  show  facts  sufficient  to  give  a  juris^ 
diction ;  but  the  facts,  if  so  shown,  are  not  to  be  contested ; '' 
and  again,  in  delivering  the  judgment  of  the  Court  in 
Thompson  v.  Ingham  (b),  he  said,  ^*  The  law  on  this  subject, 
so  far  as  regards  the  analogous  case  of  magistrates'  convictions, 
was  fullj  discussed  in  Eeff.  v«  Bolton  (c),  and  it  was  there  held, 
that  where  the  charge  is  such  as,  if  true,  is  within  the 
magistrate's  jurisdiction,  the  finding  of  the  facts  afterwards  hy 
the  magistrate  is  conclusive;  but  where  the  charge  is  not  such 
as,  if  true,  would  be  within  the  magistrate's  jurisdiction,  no 
finding  of  facts  can  alter  it."  See  also  Aldridge  v.  Haines  (d). 
Cave  V.  Mountain(e),  Mould  v.  fVilliams  {f)y  Reg.  v.  Inhabitants 
of  HickUng  {g\  and  the  observations  of  Parke,  B.  in  Boucher 
v.  Evans,{h) 

At  present  I  have  confined  mj  attention  to  the  words  of  the 
125th  section  alone  (t) ;  but  I  think  we  may  also  call  in  aid  the 
12th  section,  by  which  the  Court  has  power  to  hear,  determine, 
and  make  order  in  (besides  some  matters  which  are  first 
specified)  any  other  matter  (whether  in  bankruptcy  or  not) 
where  the  Court,  by  virtue  of  the  act,  has  jurisdiction  over  the 
subject  of  the  petition  or  application,  save  and  except  as  may  be 
by  the  act  otherwise  specially  provided ;  subject  in  all  cases  to 
an  appeal  to  the  Lords  Justices,  with  a  proviso  that  if  no  appeal 
be  entered  within  twenty-one  days  from  the  date  of  any  decision 
or  otder  of  the  Court,  every  such  decision  or  order  shall  be 
finaL  Now,  by  sect.  125.,  the  Court  has  jurisdiction  over  a 
petition,  or  application  praying  the  Court  to  order  or  direct  a 
sale  of  goods,  being,  at  the  time  of  the  bankruptcy,  in  the  order 
and  disposition  of  the  bankrupt  as  reputed  owner,  with  the 
consent  of  the  true  owner;  and  it  appears  to  me  that,  by 
sect.  12.,  the  Court  has  jurisdiction  to  hear,  determine,  and 
make  order  in  such  petition  or  application,  there  being  nothing 
in  the  Act  otherwise  specially  providing ;  and  if  so,  then,  by 
the  same  section,  the  decision  or  order  of  the  Court  is  to  be 
final,  subject  only  to  appeal.     And  where  a  statute  provides 

'  (a)  1  Brod.  &  Ring.  432.  (/)  5  Q.  B.  R.  469. 

{hS  14  Q.  B.  R.  718.  (z)  7  Q.  B.  R.  880. 

(c)  1  Q.  B.  R.  66.  (X)  14  Q.  B.  R.  170. 

(d)  2  B.  &  A.  395.  (i)  12  &  13.  Vict.  c.  106 

(e)  1  M.  &  Gr.  262. 
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that  the  judgment  of  commissioaers  appointed  thereby  shall  be 

finalj  their  decision  is  conclusive^  and  cannot  be  questioned  in 

any  collateral  way.     Earl  of  Radnor  v*  Reeve  {a),  and  Moody  ^'^^^^^^ 

V.  Thur8ton,{li) 

It  seems  to  me^  therefore,  that  the  intention  of  the  Legis- 
lature must  have  been,  that  an  order  of  sale  under  sect.  125., 
made  after  hearing  both  sides,  and  adjudicating  on  the  fact  of 
reputed  ownership,  should  be  deemed  conclusive,  until  reversed 
upon  appeal ;  and  that  the  judgment  of  the  Court  should  be 
equally  conclusive  in  favour  of  the  true  owner  of  the  goods, 
if  it  found  that  such  goods  were  not  in  the  reputed  ownership 
of  the  bankrupt  within  the  meaning  of  the  act.     Now,  let  us 
for  a  moment  consider  the  operation  of  such  an  order.     Can  it 
be  predicted  of  it,  that  injustice  or  inconvenience  is  likely  to 
arise?      On  the   contrary,  I  think  a  great  benefit;   for  the 
proceeding  before  the  Court  of  Bankruptcy  is  simple,  cheap, 
and  expeditious;   and  whichever  way  the   Commissioner  de-* 
cides,  an  appeal  lies  to  one  of  the  highest  tribunals  in  the 
country,  namely  the  Lords  Justices ;  and  the  Lords  Justices, 
if  they  think  fit,  may  direct  any  question  of  fact  arising  before 
them  to  be  decided  by  a  jury ;  and,  if  necessary,  a  new  trial 
may  be  moved  for  in  the  court,  out  of  which   the  writ  of 
summons  issued,  (c)     Surely  this  mode  of  proceeding  is  far 
more  satisfactory  than  to  make  an  order  authorising  the  as-^ 
Bignees  to  sell  the  property  of  another  person,  and  to  leave  the 
point  as  to  the  reputed  ownership  an  open  question,  and,  if 
contested,  to  be  decided  by  a  jury  in  an  action,  which  may  be 
brought  at  any  time,  possibly  on  justifiable  grounds,  or  it  may 
be  by  way  of  experiment,  and  after  the  assignees  have  sold  the 
property  and  perhaps  divided  the  proceeds.     Again,  there  may 
be  cases  where,  by  the  threat  of  an  action  hanging  over  the 
assignees,   they   are   prevented   from   making  a  dividend,    or 
winding  up  the  bankrupt's  estate.     There  may  be  other  cased 
where  the  true  owner  wants  his  property,  and  not  damages  for 
the  detention  of  it ;  but,  although  he  may  be  advised  that  he 
has  a  right  to  it,  yet,  if  the  assignees  have  possession,  and  have 
obtained  an  order  of  sale,  his  only  course  is  to  bring  an  action, 
which  may  prove  a  very  inefficient  and  inadequate  remedy; 
and,  in  other  cases,  assignees  may  be  driven  to  enforce  their 
rights  against  the  true  owner  at  the  risk  of  the  costs  of  an  action, 
and  much  consequent  delay.    Time  and  custom  are  great  recon- 
cilers ;  but  I  must'  say  that,  notwithstanding  its  long  date  {d)^ 
I  have  no  lingering  attachment  to  the  old  law  of  reputed 


fa)  2  Bos.  &  P.  391. 
A)  1  Stra.481. 


\ 


c)  12  &  13  Vict.  c.  106.  s.  15. 

d)  21  Jac.  1.  c.  19.  (1624). 
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1^^         owDerehip;  for,  though  right  in  principle,  I  think  it  supplied 

Ex  PARTE      A  fruitful  source  for  litigation ;  and  in  the  mode  of  carrying  out 

thbAmiomebs  itg  provision,  and  more  especially,  so  far  as  the  true  owner  of 

IN  RE         the  property  was  concerned,  the  law  was  harsh,  and  sometimes 
PuiiMEB.      y^^j  unjust  in  its  operation.      I  have  already  witnessed  the 

"'^^"'*'*^  advantage  of  the  new  law,  administering  it  in  the  way  in 
which  I  have  construed  it,  and  I  think  I  may  say,  that  the 
law  has  been  so  understood  by  all  the  Commissioners;  but  if 
orders  for  sale  under  sect.  125..  are  to  be  made  on  ex  parte 
applications,  and,  instead  of  deciding  anything,  are  to  be  re- 
garded simply  as  a  license  to  the  assignees  for  litigation  else- 
where, thus  obliging  parties  in  one  court  to  resort  to  the  aid 
of  another,  what  otherwise  might  be  an  useful  amendment  in 
the  law  will,  I  think,  become  comparatively  inefficacious.  The 
Chancery  Commissioners  have  lately  (in  their  first  Report) 
recorded  their  opinion  of  the  importance  of  rendering  each 
court  competent  to  administer  complete  justice  in  the  cases, 
which  fall  under  its  cognizance ;  and  I  do  trust  that,  upon  due 
consideration  of  the  Bankrupt  Law  Consolidation  Act,  looking 
to  the  whole  context,  and  endeavouring  to  give  due  weight  to 
all  its  provisions,  and  yet  scarcely  enlarging,  or  restraining  the 
literal  interpretation  of  any  particular  part,  it  will  be  considered 
that  the  statute  admits  of  the  exposition,  which  I  have  ventured 
to  give,  and  which,  in  my  humble  judgment,  will  operate  bene* 
ficially  for  all  parties,  and  give  full  efiect  to  the  remedy  in- 
tended by  the  Le^lature ;  at  the  same  time  being  as  it  seems 
to  me,  in  accordance  with  the  plain  policy  of  the  bankrupt  law, 
fesHnum  remedium. 

I  will  now  dispose  of  the  petition  before  the  Court  (Hia 
Honour  then,  after  stating  the  case  as  above,  proceeded)  —  It 
was  contended,  on  behalf  of  Battcock's  executors,  that  the 
bankrupt  was  not  the  original  legatee,  and  that  the  interest 
assigned  by  him  to  Battcock  was  not  ^^ goods  and  chattels^ 
within  the  meaning  of  the  125th  sect.,  and  that,  if  goods  and 
qhattels,  it  was  not  in  the  order  and  disposition  of  the  bankrupt, 
with  the  consent  of  the  true  owner. 

As  to  the  first  objection,  it  was  said  that  the  same  point  had 
been  raised  in  the  case  of  Smith  v.  Smith  (a),  and  left  undecided. 
I  have  looked  to  that  case,  and  the  authorities  cited,  but  find 
nothing  which  contravenes  the  doctrine  established  by  the  case 
of  Bj/ali  V.  Bowles  (&),  and  acted  upon  in  the  cases  of  Dearie  v. 
Hall  (c),  and  Ij)veridge  v.  Cooper^  cited  by  Mr.  Surrage^  on  the 

(a)  4  Tjrr.  52. ;  2  Cr.  &  M.  231.  S.  C. ;  2  Tudor*8  Lead.  Cas.  in  £q. 
S.  C.  537. 

(6)  1   Yes.   348.;    1   Atk.    165.  (c)  3  Ruse.  1.  48. 
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part  of  the  assignees,  and  the  long  list  of  cases,  which  have  been         1858. 
decided  since,  on  the  assignment  of  policies  of  assurance,  shares      ex  parte 
in  companies,  and  bond  and  simple  contract  debts,  and  in  some  thbAbsioneei 
cases  too,  of  stock  in  the  public  funds :  Broum  v.  Bellasis  (a),         i^  &e 
Exparte  Richardson  (A),  Hulton  v.  Sandys  (c),   and   Etty  v.       Pwmmbb. 
Bridges {d);   that  the    term   "goods   and   chattels"   compre-      ^^'dgvMmu 
hends  choses  in  action^  and  that  the  transfer  of  a  chose  in  action 
is  incomplete  without  notice  to  the  legal  holder  of  the  fund,  and 
that  in  bankruptcy,  without  such  notice,  where  it  might  have 
been  ^ven,  the  property  is  in  the  reputed  ownership  of  the 
bankrupt,  with  the  consent  of  the  true  owner*     In  Smith  v. 
Smith,  as  reported  in  Tyrr.  and  2  Cr.  &  M.,  it  is  stated  that  the 
question  whether  the  property  came  within  the  72nd  clause  of 
the    Bankrupt    Act  («),   was  very   elaborately  argued :  —  the 
aigument  is  not  reported,  but  it  appears  from  the  report  of  the 
same  case  in  the  Law  Journal  (f)  that  it  was  contended,  that 
the  bankrupt's  interest  in  the  stock  (it  was  a  life  interest  in  the 
dividends  of  stock  standing  in  the  name  of  a  trustee),  or  his 
right  to  the  accruing  dividends,  was  not  such  a  description  of 
property  as  came  within  the  meaning  of  the  words'  ''goods 
and  chattels"  in  the  6  Geo.  4.,  c  16  s.  72.     The  authority  of 
Ryall  V.  Bowles,  and  other  cases  was  admitted,  as  establishing 
the  necessity  of  notice  to  the  debtor  or  obligor,  on  the  assign- 
ment of  bonds,  debts,  or  policies  of  assurance,  where  the  assignor 
had  the  actual  ownership  of  that,  which  he  assumed  to  assign ; 
and  that  in  those  instances,  as  well  as  where  government  stock 
stood  in  the  name  of  the  bankrupt,  he  might  be  deemed  the 
visible  owner ;  but  it  was  denied  that  the  doctrine  had  ever 
been  extended  to  a  mere  equitable  interest,  such  as  the  future 
dividends  of  stock  standing  in  the  name  of  a  trustee.     It  was 
insisted   contrh,   that  the  bankrupt   law  made  no  distinction 
between  legal  and  equitable  interests ;  and  that  the  rule,  that 
when  the  delivery  could  not  be  made,  the  assignee  must  go  as 
far  as  the  nature  of  the  subject  would  permit  to  perfect  his  title^ 
'applied  equally  in  both  cases,  to  stock  and  the  dividends  of  stock 
standing  in  the  name  of  trustees.     The  Court  having  disposed 
of  the  case  upon  the  sufficiency  of  the  notice,  the  Lord  Chief 
Baron  (Lord    Lyndhurst),  said   it  was   unnecessary  to  con- 
sider the  other  question.     In  one  of  the  late  cases  upon  the 
subject.  Belcher  v.  Bellamy  (^),  Bolfe  B.  said,  "  Were  it  not 
for  the  decisions,  I  should  have  thought  it  extremely  doubtful. 


(a)  5  Madd.  53.  (e)  6  G.  4.  c.  16.  b.  72. 

b)  Buck.  480.  (/)  3  L.  J.  (N.  S.)  42,  Exch. 

c)  1  Yo.  602.  (g)  2  Exch.  E.  311. 

d)  2  Y.  &  CoU.  486. 
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1853.         ivhether  a  debt  could  be  said  to  be  left  in  the  order  and  disposi- 

Ex  PABTB      tion  of  a  bankrupt^  with  the  consent  of  the  true  owner ;  but 

THE  Assignees  ^jj^  doctrine  in  Byall  v.  Bowles  has  prevailed  so  lons^.  that  we 

.  OF  Plimmer  •  1         /•  . 

IN  BE  are  bound  by  it ;  therefore^  a  person,  purchasing  a  chose  in 
.FuMMza  action,  is  considered  to  leave  it  in  the  possession  of  the  debtor, 
"  *^*"'**'*  unless  he  is  active  and  gives  notice ;  although,  if  he  takes  every 
possible  step  to  give  notice,  and  the  debt,  nevertheless,  remains 
in  the  bankrupt's  possession,  it  does  not  so  remainjwith  the  con- 
sent and  permission  of  the  purchaser.  The  Lord  Chief  Baron 
Pollock  delivered  a  like  opinion ;  but  in  Jones  v.  Gibbons  (a), 
where  the  doctrine  is  very  explicitly  laid  down  by  Sir  W.  Grant, 
Master  of  the  Kolls,  his  Honour  refers  with  approval  to  the 
dictum  of  Sir  J.  Parker  C.  B.,  in  Byall  v.  Bowles,  as  to  the 
necessity  of  notice  to  the  debtor  of  an  assignment,  although  he 
took  a  distinction  between  the  assignment  of  a  debt  secured  by 
a  mortgage  upon  land,  and  other  debts  ;  and  in  Exparte  Tenny^ 
son  (b).  Lord  Lyndhurst,  [after  remarking  that  there  is  nothing 
in  questions  on  the  statute  of  James  so  much  to  be  regarded,  as 
the  credit  given  to  the  trader  on  goods  and  chattels  in  his  order 
and  disposition,]  speaking  of  debts,  said  *^  They  may  be  the  bulk 
of  his  capital  in  trade."  The  principle  on  which  the  rule  in 
Byall  V.  Bowles  has  been  applied  to  debts  and  other  choses  in 
action  has  such  high  authoritative  sanction,  that  the  existing 
decisions  on  the  'subject  are  not  likely  to  be  disturbed. 

Now,  the  present  case  differs  somewhat  in  its  circumstances 
from  any  hitherto  decided ;  but  the  interest  in  question  was 
clearly  a  chose  in  action,  though  wholly  in  contingency  :  it  was 
the  equitable  reversionary  interest  of  a  married  woman  in  cer- 
tain stock,  being  a  share  in  an  ascertained  fund,  which  was 
bought  by  the  bankrupt,  and  assigned  to  him  by  the  husband 
and  wife.  The  right,  then,  which  the  bankrupt  purchased,  was 
not  a  present  right :  the  effect  of  the  assignment  was  to  place 
him  in  the  stead  of  the  husband.  Such  right  as  the  husband 
had,  was  transferred  to  the  bankrupt,  and  that  was  a  contingent 
right,  depending  on  the  event  of  the  husband  surviving  his  wife^ 
or  of  the  reversionary  chose  in  action  falling  into  possession 
during  the  coverture.  If  the  wife  had  survived  her  husband, 
and  the  tenant  for  life,  she  would  have  become  absolutely  enti- 
tled to  the  reversionary  interest,  which  was  left  to  her,  expectant 
upon  the  death  of  Coton,  but  she  having  died  about  six  years 
ago,  and  leaving  her  husband  surviving,  and  the  husband  and 
wife  having  assigned  their  interest  to  the  bankrupt,  the  interest, 
which  otherwise,  on  the  death  of  the  wife  would  have  vested  in 

(a)  9  Ves.  410.  {h)  Mont.  &  Bl.  78. 
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the  husband  jure  mariti,  (Purdeto  v.  Jackson  (a),  Honner  v.  ,  ^^^'  . 
Morton  {b),  Stiffe  t.  JEveritt  (c)),  and  the  elaborate  discussion  on  £x  parte 
the  judgment  of  Lord  St  Leonards^  when  Lord  Chancellor  of  thbAbsignebs 
Ireknd^  in  Box  y«  Jackson  (d),  and  JDretae  y.  Z^nff  (e),  became  in  bb 
vested  in  the  bankrupt ;  the  assignment^  as  between  the  {larttes,  Fluoieb. 
having  put  the  assignee  in  the  same  situation  as  the  husband.  "*^"*"*^ 
Homsby  y.  Lee,  (/)  The  bankrupt^  then,  having  done  all  he 
could  to  complete  his  title  in  rem,  by  giving  notice  to  the  trustee 
of  the  assignment  to  him,  became  both  the  real  and  reputed 
owner  thereof.  The  second  assignment  effected  a  change  of  pro- 
perty, and  the  bankrupt  was  not  then  the  real  owner ;  but  no 
notice  of  that  assignment  having  been  given  to  the  trustee, 
either  by,  or  on  behalf  of  Battcock  in  his  lifetime,  or  by,  or  on 
bdialf  of  his  executors  after  his  decease,  the  bankrupt  still  con- 
tinued the  reputed  owner ;  and  there  being,  in  fact,  nothing  be- 
yond the  simple  act  of  assignment,  and  a  reasonable  time  having 
elapsed,  long  before  the  bankruptcy,  for  the  executors  to  com- 
plete their  title,  if  they  had  been  so  minded,  it  must  be  presumed 
that  they  consented  to  the  property  in  question  continuing,  down 
to  the  period  of  the  bankruptcy,  in  the  order  and  disposition  of 
the  bankrupt  as  the  reputed  owner  thereof.  Fox  v.  Fisher  (j/), 
In  re  Thomas  (A),  and  JVest  v.  Meid.  (i)  And  in  considering  the 
question  of  the  necessity  of  notice  to  take  a  case  out  of  the 
section,  as  to  order  and  disposition,  in  like  manner,  as  in  ques- 
tions between  incumbrancers  as  to  priority  of  title,  no  distinc- 
tion can,  I  think,  be  made  between  legal  and  equitable  interests, 
or  between  an  interest  which  is  vested  or  contingent,  present 
or  reversionary.  If  the  interest  be  a  personal  chattel,  whether 
a  chose  in  action  or  a  chattel  reduced  into  possession,  it  comes 
within  the  term  ^*  goods  and  chattels.^  In  addition  to  the  cases 
of  Dearie  v.  Hall  and  Loveridge  v.  Cooper  on  this  point,  see 
Exp.  Arkwright  {k)y  Exp.  Timpsonand  Ramshottom(J)y  Foster  y. 
Cockerett  (to),  Etty  v.  Bridges  («),  Meux  v.  Bell  (o),  Jones  v. 
Janes  (p),  WUtshire  v.  Rabbits  (y),  and  WUmot  v.  Pike  (r).  The 
three  cases  lastly  above  cited  are  authorities  against  the  appli- 
cation of  the  rule  as  to  notice  in  cases  of  an  equitable  interest 
in  land,  but  they  recognise  the  rule,  as  applicable  to  a  mere 
equitable  interest  in  the  nature  of  a  chose  in  action  ^  and  in  the 

(a)  1  Rum.  1.  (A)  3  M.  D.  &  D.  129.  143. 

(6)  3  Russ.  65.  (0  2  Keen,  36. 

(c)  1  M.  &  Cr.  37.  (to)  3  CI.  &  Fin.  457. 

(d)  1  Drury,  48.  (n)  2  Y.  &  Coll.  486. 

(e)  1  Eq.  R.  58.  \p)  1  Hare,  73. 
if)  2  Madd.  20.  {p)  8  Sim.  633. 
(g)  3  B.  &  Aid.  135.  {q)  14  Sim.  76. 
(A)  3  M.  D.  &  D.  40.  (r)  5  Hare,  14. 
(t)  2Hare,249.j 
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last  case  of  WUmot  v.  Pikey  Vice-chancellor  Wigramy  in  speak- 
ing of  the  judgment  of  Sir  T.  Plumer  in  Dearie  v.  Hall,  says 
that  it  is  impossible  to  read  his  very  elaborate  arguments  in 
Dearie  v.  Hall  and  Loveridge  y.  Coopery  without  seeing  that  his 
opinion  as  to  the  mode  of  transferring  an  equitable  interest  in 
property,  not  capable  of  actual  delivery,  was  borrowed  entirely 
from  the  decisions  in  bankruptcy,  as  to  the  acts,  which  were  neces- 
sary under  the  statute  to  take  a  chose  in  action  out  of  the  order  and 
disposition  of  a  bankrupt.  I  think,  therefore,  this  case  is  within 
the  words  of  the  125th  section  of  the  Bankrupt  Law  Consolida- 
tion Act,  and  that  I  am  bound  to  make  the  order  prayed  for  by 
the  assignees.  I  should  add  that,  since  this  petition  was  heard, 
I  have  been  informed  by  the  solicitors  for  the  respective  parties, 
that  the  respondents  are  desirous  of  submitting  to  the  jurisdic- 
tion of  the  Court. 

Solicitors,  Lawrance,  Flews  §•  Bayer ;  and  Kettle  if  White. 


Court  for 

Relief  of 

Insolvent 

Debtors. 

SepU  21. 

Where  an  in- 
solyent,  a 
director  of  an 
abortive  gold 
mining  com- 
pany, had  been 
described  in 
the  prospectna, 
by  mistake*  as 
of  **  Syden- 
ham,"  his  real 
residence  being 
Lacey  Terrace, 
Newmgton ; 
and  where  the 
offices  of  a 
friend  had 
been  used  as 
an  address  for 
business  and 
other  letters : 
HtM^  that  he 
must  describe 
himself  as  of 
both  places, 
and  must 
re-advertise. 


RE  WILLIAM  DUNBAR,  (a) 
Before  Mb.  Commissioneb  Mubphy. 

1  HE  insolvent  had  petitioned  the  Court  under  1  &  2  Yict. 
c  110.,  and  now  applied  for  his  discharge.  It  appeared  that 
for  three  years  preceding  his  insolvency  he  had  carried  on  the 
business  of  a  coal  dealer.  He  had  never  rented  offices  for  the 
purposes  of  business,  but,  during  a  short  interval,  he  had  used 
those  of  a  friend  in  Threadneedle  Street,  as  a  place  of  address 
for  business  and  other  letters.  During  the  year  1852  he  had 
accepted  the  office  of  a  director  in  an  Australian  gold  mining 
company,  which  subsequently  proved  abortive.  In  the  pro- 
spectus he  bad  been  described  as  of  Sydenham,  his  real  resi- 
dence being  Lacey  Terrace,  Newington.  He  had  perceived 
the  error  in  the  description,  and  noticed  it  to  the  solicitor  to 
the  company,  but  it  had  been  permitted  to  remain  unrectified. 

Mr.  Reed  objected  that  the  insolvent  was  not  sufficiently 
described.  He  had  held  himself  out  to  the  world,  by  the  pub- 
lication of  the  prospectus,  as  of  Sydenham,  and  therefore  must 
describe  himself  accordingly.  It  mattered  not  that  the  mistake 
was  attributable  to  the  error  of  another  party :  the  insolvent 
had  permitted  it  to  continue  uncontradicted,  and  he  was  re- 
sponsible. As  to  the  office  in  Threadneedle  Street,  it  was  as 
much  a  place  of  business  to  the  insolvent,  as  it  was  to  his  friend 
who  pidd  the  rent ;  and  that  address  must  be  inserted  in  the 
description. 

(a)  Reported  by  £.  H.  Reed,  Esq. 
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Mr.  Cooke  urged  that  there  had  not  been  such  an  occupation 
or  use  of  the  office  in  Threadneedle  Street  as  to  render  it 
necessary  to  add  that  address  to  the  description  ;  and  respecting 
the  address  at  Sydenham,  that  was  an  error  of  the  printer  or 
some  other  person,  and  it  would  be  a  hardship  to  hold  the  in- 
solyent  responsible.  The  description  given  was  ample  to  identify 
the  man,  and  that  satisfied  the  requirements  of  the  statute. 

Mb.  Commissioner  Murphy.  I  don't  see  how  the  ob- 
jection can  be  got  over.  The  insolvent  accepts  the  office  of  a 
director  in  a  mining  company,  and  describes  himself  in  the 
prospectus  as  of  Sydenham :  he  says  the  description  was  made 
in  error,  and  that  he  pointed  it  out  to  the  solicitor  of  the 
company,  but  he  allowed  it  to  continue,  and  that  address  was 
never  altered;  he  must  readvertise,  describing  himself  as  of 
Sydenham,  and  also  of  the  office  in  Threadneedle  Street. 

Attorneys,  Miller  ^  Horn  ;  Buchanan. 


1853. 


Re  William 
Dunbar. 

Argument, 


Judgment 


RE  GEORGE  HARRIS  CHILD.(a) 
Before  Mr.  Commissioner  Murphy. 

1  HE  insolvent,  a  wine  and  brandy  merchant,  applied  for  his 
discharge  under  1  &  2  Vict  c  110.,  and  was  opposed  on  the 
ground  of  a  vexatious  defence  to  an  action  which  had  been 
brought  against  him. 

It  appeared  that  in  1851,  a  bill  for  100/.  had  been  drawn 
by  one  Trill,  accepted  by  the  insolvent,  and  discounted  by  the 
opposing  creditor,  with  whom  some  wine  warrants  were  de- 
posited as  collateral  security.  In  January,  1853,  the  insolvent, 
being  in  difficulties,  had  placed  his  affiiirs  in  the  hands  of  a 
solicitor,  wiih  a  general  authority  to  act  for  him  in  arranging 
with  creditors.  In  February  of  the  same  year,  an  action  was 
commenced  on  the  bill,  to  which,  after  various  delays,  the 
insolvent  pleaded  that  he  did  not  accept  Eventually,  and  after 
notice  of  trial,  a  judge's  order  was  given  for  the  payment  of 
debt  and  costs,  and  the  insolvent  taken  in  execution.  In  con- 
seqnence  of  the  defence,  the  costs  had  been  increased  between 
17/.  and  18/. 

On  examination  by  Mr.  Cooke,  the  insolvent  swore  he  was  not 
aware  of  the  writ  being  issued  against  him ;  his  attorney  had 
received  it  and  all  subsequent  proceedings  in  the  action,  but  he 

(a)  Reported  by  E.  H.  Reed,  Esq. 


coubt  fob 
Relief  of 
Insolvent 
Debtors. 

Sept.  16. 

Where  an  in- 
solvent  gives 
to  an  attorney 
a  general  an- 
thority  to  act 
for  him,  and  he, 
without  com- 
municating 
with  the  insol" 
Tcnt,  pleads  to 
an  action 
which  has 
been  brought 
against  him, 
the  Court  wiU 
hold  the  insol- 
vent responsi- 
ble for  the 
consequences. 


B.  &  I. — VOL.  I. 
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had  not  communicated  with  him  on  the  subject,  as  he  was  then 
suffering  from  severe  illness.  It  was  alleged  that  the  value  of 
the  wine  warrants  amounted  to  120/. 

Mr.  Cookcy  for  the  insolvent,  urged  that  the  defence  to  the 
action  proceeded  entirely  from  the  attorney,  and  it  would  be  a 
hardship  on  the  insolvent  to  hold  him  responsible. 

Mr.  Commissioner  Murphy  said  it  was  clear  the  opposing 
creditor  had  been  vexatiously  put  to  17/.  expense ;  the  plea  was 
untrue,  and  it  ought  not  to  have  been  pleaded.  It  had  been 
urged  that  the  insolvent  ought  not  to  be  held  responsible, 
inasmuch  as  his  attorney  had  acted  without  instructions.  The 
attorney  had  general  instructions  to  act  for  the  insolvent ;  and 
if,  in  such  a  case,  he  were  to  say  that,  because  no  particular 
instructions  had  been  given,  the  insolvent  was  exonerated 
from  all  blame  in  the  transaction,  it  would  open  a  wide  door 
for  imposition,  and  it  would  be  impossible  to  say  where  such 
excuses  would  end.  There  were  circumstances  of  mitigation 
connected  with  the  case :  the  opposing  creditor  held  security  to 
nearly  the  amount  of  debt  and  costs,  and  the  judgment  of  the 
Court  would  be  that  the  insolvent  should  be  discharged  in  three 
months  from  the  date  of  the  vesting  order. 

Attorneys,  Thomas  8f  Sons, 


EXP  ARTE  THE  ASSIGNEES  OF  BROCK 

IN  RE  BROCK,  (a) 

Before  Mr.  Commissioner  Fonblanque. 

X  HIS  was  a  petition  presented  by  the  assignees  of  the  bank- 
rupt under  the  order  and  disposition  clause  of  the  Bankrupt 
Law  Consolidation  Act,  1849  (J),  for  an  order  to  sell  certain 
furniture,  &c.,  under  the  following  circumstances : — 

The  bankrupt's  wife  had  certain  furniture,  &c.,  which  on  her 
marriage  with  the  bankrupt  in  1850,  was  assigned  to  a  trustee 
upon  trust  for  her  separate  use.  This,  together  with  other  fur- 
niture and  effects  of  the  bankrupt,  was  removed  to  their  house 
at  Brixton,  where  the  bankrupt  and  his  wife  resided  at  the  time 
of  the  bankruptcy.  In  November,  1852,  by  a  bill  of  sale,  to 
which  the  wife  was  not  a  party,  the  bankrupt  assigned  to 
Sadgrove  all  the  furniture,  &c  of  himself  and  wife,  to  secure 

(a)  Reported  by  A.  A.  Doria,  Esq.     (b)  12  &  13  Vict.  c.  106.  s.  125. 

under  sect.  125. 

of  the  Bankrupt  Law  Consolidation  Act,  1849,  as  being  ^  in  the  order  and  disposition  of  the 

bankrupt,  with  the  consent  and  permission  of  the  true  owner." 


Court  of 
Bankbuptct. 

Aug,  25.  &31. 

Where  an  as- 
signee of 
famiture,  &c. 
under  a  bill  of 
sale  allowed 
the  goods  to 
remain  in  the 
possession  of 
the  bankrupt, 
until  after  a 
petition  for 
adjudication 
had  been  filed 
In  this  Court : 
Heldf  the  as- 
signees were 
entitled  to  an 
order  to  sell 
the  same  for 
the  benefit  of 
the  creditors 
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(a)  The  redemption  clause  in  the 
bill  of  sale  is  as  follows  :  *'  Provided 
always,  and  these  presents  are  upon 
this  express  condition,  that  if  the 
said  £.  Brock,  his  executors,  admi- 
nistrators, or  assigns,  do  and  shall, 
on  or  before  Dec.  1.  1853,  well  and 
trulj  pay,  or  cause  to  be  paid  unto 
the  said  W.  H.  Sadgrove,  his  exe- 
CQtors,  administrators,  or  assigns, 
the  sum  of  209/.  3«.  5d,  of  lawful 
English  money,  together  with  inte- 
rest for  the  same  half-yearly  on  the 
first  day  of  May,  and  the  first  day  of 
Dec.  a/ter  the  rate  of  5L  per  cent, 
per  annum,  to  be  computed  from 
the  day  of  the  date  of  these  presents, 
without  any  deduction  or  abatement 
whatsoever,  out  of  the  said  principal 
sum  or  the  interest  thereof,  then 
and  in  such  case  the  bargain  and 
sale,  or  other  assurance  hereinbefore 
made,  shall  cease  and  be  void  to  all 
intents  and  purposes  whatsoever/* 


And  afler  some  usual  clauses,  which 
were  not  called  into  question,  came 
the  clause  following :  "  And  lastly, 
the  said  E.  Brock,  his  heirs,  exe- 
cutors, and  administrators,  doth  here- 
by warrant  and  defend,  and  from 
time  to  time,  and  at  all  times  here- 
after, covenant  and  a^ee  to  warrant 
and  defend,  all  and  smgular  the  said 
several  goods,  chattels,  &c.  hereby 
bargained  and  sold,  or  otherwise  as- 
sured, or  intended  so  to  be,  unto  the 
said  W.  H.  Sadgrove,  his  executors, 
admin'strators,  and  assigns,  and  to 
permit  and  suffer  the  said  W.  H. 
Sadgrove,  his  executors,  administra- 
tors, or  assigns  to  enter  any  pre- 
mises, and  take  possession  thereof, 
and  to  remove  and  sell  the  same,  if 
he  or  they  shall  think  proper  at  any 
time,  after  default  in  payment  of  the 
said  principal,  or  interest  according 
to  the  aforesaid  proviso.** 


Brock. 
SiaUmenL 


the  repayment  of  209/.^  of  which  100/.  had  been  lent  to  the  wife      ,  ^^^^' 
before  her  marriage.     A  mere  formal  possession,  (if  any),  was      Exparte 
taken  by  SadgroTe,  but  the  goods  remained  in  the  possession  of  ^™™  Assignees 
the  bankrupt.     In  February  IS53,  the  bankrupt  was  arrested         in  re 
upon  a  CO.  so.,  whereupon  several  othei;  detainers  were  lodged 
against  him.    He  remained  in  prison  more  than  twenty-one  days, 
which  constituted  the  act  of  bankruptcy.     On  the  6th  of  June 
a  petition  for  adjudication  was  presented ;  on  the  7th  Sadgrove 
took  possession  of  the  furniture,  &c.  under  the  bill  of  sale,  and 
on  the  8th  Brock  was  adjudicated  bankrupt. 

An  application  had  been  made  by  the  assignees  to  Mr.  Com- 
missioner Holroyd  for  an  order  to  sell,  on  which  occasion 
Sadgrove  was  present,  and  submitted  to  the  jurisdiction  of  the 
Court ;  but  he  contended  he  was  entitled  under  the  bill  of  sale, 
whereupon  his  Honour  directed  a  petition  to  be  presented  and 
served  on  Sadgrove.  The  petition  having  been  presented,  the 
case  now  came  on  to  be  heard. 

Mr.  Trippj  for  the  assignees.  We  are  obliged  to  apply  to  this 
Court  in  consequence  of  a  recent  case  in  the  Exchequer,  in 
reference  to  what  is  called  the  ^^  order  and  disposition  clause," 
and  the  respondent  submits,  though  perhaps,  it  was  not  strictly 
necessary  to  serve  him ;  but  he  has  been  served,  and  appears  and 
submits  to  the  jurisdiction. 

Sadgrove  was  the  attorney  of  the  bankrupt's  wife,  previous 
to,  and  since  her  marriage,  but  did  not  become  the  bankrupt's 
attorney  until  February,  1852.  The  deed  was  evidently,  on  the 
face  of  it,  prepared  in  great  haste,  and  the  wife  is  not  made  a 
party,  although  it  professes  to  deal  with  her  property  (a) :  the 
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ArptmeiU. 


usual  redemption  clause  Is  also  omitted,  as  in  Martindale  v. 
ExpARTE  Booth,  {a)  I  submit  that  the  legal  control  over  these  goods 
passed  eo  instanii  the  deed  was  executed; — that  at  law  Sad- 
grove  was  entitled  to  the  possession;  and  that  the  bankrupt 
.  must  come  into  equity  to  assert  his  claim  to  redeem.  If,  then, 
Sadgrove  had  taken  possession,  and  kept  it,  the  bankrupt  had 
no  remedy  except  in  a  Court  of  Equity.  A  sort  of  colorable 
possession  was  taken  on  the  execution  of  the  deed,  but  the 
goods  remained  in  the  bankrupt's  possession  until  after  the 
petition  for  adjudication  had  been  presented.  They  therefore 
remained  in  the  order  and  disposition  of  the  bankrupt.  Sad- 
grove  must  have  considered  he  had  a  right  to  take  possession^ 
and  this  could  only  be  on  one  of  two  grounds :  either  he  had  a 
right  to  an  immediate  execution,  or  when  the  interest  was  in 
arrear.  The  interest  was  not  paid  in  May  last,  in  consequence 
of  which  Sadgrove  was  entitled  to  possession. 

Sadgrove  knew  of  the  different  judgments  entered  up  against 
the  bankrupt,  and  was  affected  with  notice  of  his  circumstances. 
There  are  two  points  in  this  case :  — I.  If  the  Court  be  satisfied 
that  the  taking  possession  was  on  the  7th  of  June,  the  words  of 
the  Act  are  clear,  and  Sadgrove  is  not  protected  by  the  order 
and  disposition  clause.  II.  If  the  Court  be  not  satisfied  upon 
the  first  point,  then  Sadgrove  had  clear  notice  of  the  act  of 
bankruptcy,  and  therefore  he  cannot  be  protected  under  the 
133rd  section.  (6)  As  to  the  first  point,  Sadgrove  is  not  pro- 
tected by  the  133rd  section,  because  at  the  time  of  filing  the 
petition  the  goods  were  in  the  order  and  disposition  of  the 
bankrupt.  By  the  old  law,  the  date  of  the  fiat  governed  the 
case :  but  the  old  law  entirely  ceased  when  the  new  act  came 
into  operation,  and  to  it  fiats  are  unknown.  The  word  "fiat** 
in  the  new  law  is  used  simply  in  reference  to  the  old  law.  In 
the  case  Re  Styau{c)y  the  question  was,  whether  the  133rd 
section  extended  to  the  order  and  disposition  clause.  This  sec- 
tion contains  the  ^vords  in  the  corresponding  section  of  the 
2  fie  3  Vict.  c.  29. :  therefore  those  words  in  this  Act  were  said 
to  apply  to  fiats  then  in  existence.  As  to  the  second  pointy 
there  was  notice  of  the  act  of  bankruptcy.  Sadgrove  began  to 
be  concerned  for  the  bankrupt,   when  he  went  to  prison  in 


(a)  3  B.  &  Ad.  498. 

(b)  By  sect.  133.  it  is  enacted 
(inter  alia)  that  all  conveyances  by 
any  bankrupt  bona  fide  made  and 
executed  before  the  date  of  the  fiat, 
or  the  filins  of  the  petition,  &c.  shall 
be  deemed  to  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy, 
provided  the  person  so  dealing  with 


the  bankrupt  had  not,  at  the  time, 
notice  of  any  prior  act  of  bankrupt- 
cy, with  a  proviso,  excepting  out  of 
the  operation  of  this  clause  any  con- 
veyance or  equitable  mortgage  made 
or  given  by  any  bankrupt  by  way  of 
fraudulent  preference, 
(c)  1  PhiU.  105. 


Brock. 
Argument 
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February  last.     There  is  also  another  circumstance  to  be  con-      .  ^^^'  . 
sidered  in  this  case,  as  to  whether  this  deed  was  not  in  itself  an      Exparte 

act  of  bankruptcy.  theAsbionem 

r    J  ,  ,  OF  Brock. 

Mr.  Bagleyy   contra.     The  circumstances   under  which  we        p  ^ 
come  here  are  somewhat  peculiar^  inasmuch  as  we  were  formally 
served  with  the  petition.     The  order  is  necessary  under  the 
12Qth  section.     The  only  question  is,  whether  the  Court  can 
make  the  order  in  the  way  in  which  it  is  brought  forwards 
The  deed  is  not  executed  by  the  wife.     [Mr.  Commissioner 
Fonblanque,      What    do   you   say   to   its   being   a   voluntary 
deed  ?     It  seems  to  be  without  pressure,  and  for  a  debt  of  a 
totally  different  nature.]     I  apprehend   this   question   is  not 
before  the  Court,  and  that  the  Court  has  jurisdiction  only  to 
make  the  order  under  the  125th  section.    [Mr.  Commissioner 
Fonblanque.     Then  I  am  to  understand  you  did  not  submit 
upon   the   question  of  fraudulent   preference.]     There  is   no 
evidence  before  the  Court  of  a  contemplation  of  bankruptcy. 
There  was  no  act  of  bankrupty  before  Feb.  19.,  and  the  deed 
was  executed   previously  to  this.     The   question   before   the 
Court  is  for  an  order  to  sell.     This  is  a  conditional  bill  of 
sale,  of  which  the  time  for  sale  had  not  arrived.     We  had, 
therefore,    only   a  qualified  interest,  which  brings  this   case 
within  the  principle  laid  down  in  Fenn  v.  Bittleston.  {a)     Sad- 
grove  had  no  power  to  oust  the  bankrupt  from  the  use  and 
occupation  of  these  goods,  and  consequently  they  are  not  goods 
in  the  possession  or  power  of  the  bankrupt,  with  the  consent 
of  the  true  owner,  and  therefore  sect.   125.  does  not  apply. 
Moreover,  Sadgrove's  ownership  does  not  arise  until  December 
next,  for  until  then  the  bankrupt  is  entitled  to  redeem.     As  to 
the  fraudulent  preference  and  the  133d  section,  they  have  no 
bearing  on  this  case.     The  Court  is  only  called  upon  to  make 
the  order  prayed  for. 

Mr.  Tripp  in  reply.  We  come  before  the  Court  upon  the 
submission  of  Sadgrove :  he  may  have  an  appeal  to  the  Lords 
Justices,  but  he  is  not  now  to  say  that  this  question  is  im- 
properly before  the  Court.     As  to  whether  this  ought  to  be  an 

order  made  exparte [Mr.  Commissioner  Fonblanque.      I  do 

not  think  you  need  trouble  yourself  much  about  that :  I  under- 
stand one  of  my  colleagues  has  delivered  an  elaborate  judgment 
upon  this  point.  (6)  What  presses  upon  my  mind  is  that,  ac- 
cording to  Fenn  v.  Bittleston^  I  have  no  jurisdiction.  I  think 
Sadgrove  was  not  the  true  owner  at  the  time  of  the  bankruptcy, 
and  if  so,  your  remedy  is  elsewhere.]   In  Fenn  v.  Bittleston^  the 

(fl)  7  Exch.  R.  152. 

ifi)  Exparte  Plimmer  in  re  Plimmer ;   1  Bftnk.  &  Insolv.  Rep.  83. 
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mortgagee  was  not  to  take  possession  until  a  certain  time.  The 
proviso  in  that  case  is  upon  this  express  condition^  that  the  deed 
should  be  void  on  payment  of  the  principal  sum  secured  thereby 
on  a  particular  day,  before  which  the  title  of  the  assignees  of 
the  bankrupt  did  not  accrue ;  but  they  sold  the  premises  before 
the  day  arrived.  The  bill  of  sale  here  does  not  contain  the 
clause  in  the  case  in  the  Exchequer,  but  another  clause  is 
introduced,  which  brings  this  case  within  the  case  of  Martindale 
V.  Booth*  Sadgrove  was  entitled  to  possession  immediately  on 
the  interest  being  in  arrear,  and  consequently  the  case  of  Fenn 
v.  Bittleston  does  not  apply.  In  that  case  there  was  a  positive 
legal  contract,  and  no  entry  could  be  made  imder  the  deed, 
except  after  default  made  in  payment  on  the  day  named. 
Your  Honour  recollects  the  cases,  from  Twiners  Case^  the 
leading  case  on  this  subject  (a),  down  to  Edwards  v.  Harben(b)y 
and  Martindale  v.  Booths  where  the  question  as  to  the  right  to 
possession  was  fully  discussed.  If  by  the  terms  of  the  deed 
the  party  could  not  take  possession,  it  cannot  be  said  to  be  a 
fraud.  In  the  case  in  the  Exchequer  he  was  not  the  true 
owner.  Sadgrove  did  not  consider  he  was  not  the  true  owner  ; 
he  had  taken  possession  nominally,  and  this  distinguishes  this 
case  from  Fenn  v.  Bittleston, 


Judgment 


Mb.  Commissioner  Fonblanque.  I  shall  take  time  to 
consider  this  case,  with  the  view  of  looking  into  the  deed,  as  to 
whether  there  is  anything  in  the  terms  of  it  to  take  it  out  of  the 
case  of  Fenn  v.  Bittleston  ;  but  I  may  say  that,  unless  I  so  find 
it,  I  think  Mr.  Sadgrove  was  too  late  in  taking  possession. 


August  31. 


His  Honour  said  :  I  have  looked  into  the  case  of  Fenn  v. 
Bittleston,  cited  at  the  bar,  and  the  bill  of  sale  in  this  case,  and 
find  a  very  material  difference  between  the  two  cases.  In  Fenn 
V.  Bittleston  no  entry  could  be  made  until  a  certain  time,  which 
had  not  then  arrived.  In  this  case  Mr.  Sadgrove  might  have 
entered  long  before,  and  neglected  to  do  so.  I  am  therefore  of 
opinion,  that  the  order  for  sale  must  be  made  according  to  the 
prayer  of  the  petition. 

Ordered  as  prayed. 
Solicitors,  O.  Richards ;   JV.  H,  Sadgrove. 


(a)  3  Co.  R.  80. 


(b)  2  Term  R.  587. 


THE  BANKRUPTCY  AND  INSOLVENCY  REPORTS.  107 

1853. 

' • ' 

EXPARTE  SIR  EDMUND  L ACON,  BART.,  YOUELL, 

AND  CO.,  IN  RE  COLK.  (a) 

Before  Mr.  Commissioner  Fane.  BajSkruptcy. 

iHE  notice  of  motion  in  this  case  was  for  an  order  de-  g^i^    This 
daring  Sir  Edmund  Lacon,  Bart.,  Youell,  and  Co.,  bankers  at  Coart  has  no 
Norwich,   equitable    mortgagees   of   certain  property   in   the  marshal/ wseu 
county  of  Norfolk  belonging  to  the  bankrupt,  for  the  sum  of  "*  between 
1931/.  5s,  lOd^y  and  to  be  allowed  to  come  in  and  prove  under  without  the 
the  bankruptcy  for  so  much  thereof,  as  the  proceeds  of  the  said  ^^^^^  o^  »^^ 
property  upon  a  sale  would  be  insufficient  to  pay,  as  a  debt   A  deposit  of 
against  the  general  estate ;  and  also  to  prove  for  500/.  6^.  5d.  fn^riach^the*' 
with  interest ;  and  that  Joseph  H.  Allen  and  George  Durrant,  name  of  the 
claiming  as  prior  mortgagees  of  part  of  the  property,  which  meSSoned'in^ 
bad  been  mortgaged  to  them  together  with  other  property  of  ^^y  ▼ay.  ^^^ 
the  bankrupt,  ought  to  resort  in  the  first^  instance  to  such  other  giyisg alien 
property,  and  exhaust  that,  before  coming  upon  the  property  ^^ponthe 
claimed  by  the  bank,  in  order  that  the  proceeds  of  a  sale  of  the  prised  in  such 
latter  property  might  be  applied  exclusively  to  pay  the  demands  ^^f^^t^n^'^J* 
of  the  bank.    This  notice  of  motion  had  been  served  on  the  first  waj  of  equit- 
mortgagees,  for  whom  Mr.  Roffers  appeared.  w^agabs^tlw' 

Mr.  Commissioner  Fane  said :  What  you  ask  me  to  do  is,  general  credi- 
to  marshall  the  estates  as  between  the  mortgagees.  iSmkrupt^ 

Mr.  Rogers.     I  really  do  not  know  for  what  purpose  we  are      Statement 
brought  here,  and  must  ask  to  be  dismissed. 

Mr.  T.  C.  Wright  for  the  bank.      We  ask  to  be  declared 

equitable  mortgagees  of  certain  premises.     [Mr.  Commissioner 

Fane.      You   ask   me   to   marshall  assets;    what  jurisdiction 

have  I  in  the  matter?     All  you  ought  to  ask  me  to  do  is, 

that  some  part  of  the  property  may  be  sold,  and  the  proceeds 

applied  to  the  discharge  of  your  debt.]     Yes,  Sir,  but  I  must 

serve  the  notice  upon  every  person  interested  in  the  property. 

This  application  is  under  the  55th  and  17th  orders  of  October, 

1852.  (i) 

(a)  Reported  by  A.  A.  Doria,  Esq. 

(ft)  Bj  the  55th  of  the  general  Court  will  proceed  to  inquire,  &c., 
orders  of  October  1852,  under  the  and  if  it  shall  be  found  that  such 
Stat  12  &  13  Vict.  c.  106.  s.  8.,  upon  person  is  such  mortgagee,  or  is  en- 
application  (which  shall  be  in  man-  titled  to  such  security,  and  no  suffi* 
ner  prescribed  by  Rule  17.)  by  any  cient  objection  shall  appear  to  the 
person  claiming  to  be  a  mortgagee  title  of  such  person  to  the  sum 
of,  or  to  have  security  over,  any  claimed  under  such  mortgage  or  se- 
part  of  the  bankrupt  s  estate  or  curity,  the  Court  will  then  proceed 
effects,  real  or  personal,  and  whether  to  take  certain  accounts  specified  in 
such  mortgage  or  security  shall  be  the  order,  and  direct  a  sale  of  the 
by  deed  or  otherwise,  and  whether  mortgaged  property  hj  the  assignees 
of  a  legal   or  equitable  nature,  the  (unless  it  be  otherwise  ordered)  ; 

K  4 
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,  ^^^'  .  [Mr.  Commissioner  Fane,  addressing   Mr.  Rogers:   I   may 

ExPARTE      dismiss  you.     You  must  have  your  costs,  of  course.] 
Lico^BAB?.,       '^  August,  1851,  the  bankrupt,  being  largely  indebted  to 
YouELL,  &  Co.  the  bank,  was  pressed  to  give  security  for  the  balance  then  due, 

whereupon  he  promised  to  deposit  title  deeds  relating  to  various 
public  houses  and  other  property  for  that  purpose ;  and,  prior 
to  Sept.  3.  of  the  same  year,  he  accordingly  sent  to  the  bank 
certain  title  deeds  and  documents  relating  to  three  public 
houses,  called  the  Bear  Inn,  the  White  Horse  Inn,  and  the 
Maid's  Head  Inn,  at  North  Walsham,  In  September  he  sent 
other  title  deeds  relating  to  the  Dog  Inn,  the  Swan  Inn,  and 
to  a  messuage  and  cottages  situate  at  Eccles.  The  deeds  sent 
in  August  comprised  all  the  existing  title  deeds  of  the  three 
houses,  except  the  conveyances  thereof  to  the  bankrupt  by  one 
Shepheard,  the  party  from  whom  he  had  purchased  them. 

The  bank  being  dissatisfied  with  the  security,  the  following 
letter  was  written  to  the  bankrupt : — "27th  September,  1851. 
We  did  not  receive  a  parcel  as  usual  yesterday ;  perhaps  you 
will  explain  why,  and  when  we  may  expect  the  remainder  of  the 
securities,  as  also  the  ones  we  hold  to  be  perfected.  Yours, 
&C.,  Lacon  &  Co."  The  reply  to  this  letter  was  as  follows: 
—  •'  October  3rd,  1851.  When  I  wrote  the  other  day,  I  had 
forgotten  how  many  parcels  I  had  sent,  but  I  now  find  I 
have  sent  them  all.  Yours,  &c.,  W.  Colk."  Sir  Edmund 
Lacon  wrote  in  reply: — "4th  October,  1851.  I  received  your 
letter  dated  yesterday,  and  am  extremely  surprised  at  the  con- 
tents, &c.  The  securities  are  not  sufficient,  nor  are  they  per- 
fected, being  totally  useless;  the  property  (chiefly  copyhold), 
being  conveyed  to  Mr.  Shepheard  and  no  further:  we  must 
insist  upon  further  security.  As  you  say  you  applied  the  money 
to  stocking  a  farm,  that  security  must  be  given  us  immediately. 
The  securities  we  hold  must  be  immediately  perfected,  and  I 
have  to  insist  that  you  either  come  over  to  Yarmouth,  and 
satisfy  our  solicitor  respecting  the  titles,  or  that  he  may  put 
himself  in  communication  with  your  solicitor  at  North  Walsham, 


but  it  shaU  not  be  imperative  on 
any  such  mortgagee  to  make  such 
application. 

Uy  the  17th  Rule  it  is  ordered, 
that  (imless  the  Court  shall  other- 
wise direct)  all  applications  to  the 
Court  ^  in  the  exercise  of  its  pri- 
mary jurisdiction  by  virtue  of  the 
Bankrupt  Law  Consolidation  Act, 
1849,  snail  be  by  way  of  motion 
sui)ported  by  affidavit,  upon  hearing 
which,  the  Court  shall  make  such 
order  as  shall  be  just ;  but,  in  cases 


in  which  any  other  party  or  parties 
than  the  applicant  are  to  be  affected 
by  such  onler,  no  such  order  shall 
be  made,  unless  upon  the  consent  of 
such  person  or  persons  duly  shown 
to  the  Court;  or  upon  proof  that 
notice  of  the  intended  motion  and 
copy  of  the  affidavit  in  support 
thereof  has  been  served  upon  the 

nor  parties  to  be  affected  there- 
^.  >ur  clear  days  at  least  before 
the  day  named  in  such  notice  as  the 
day,  when  the  motion  is  to  be  made. 
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Statement. 


whichever  you  please."    In  another  letter,  dated  October  20, 
1851,  Sir E.  Lacon  wrote :  —  "It  remains  for  you  to  perfect  the      expIrtb 
securities,  and  to  inform  us  of  all  particulars :  this  can  easily  be    Sir  Edmund 
done  by  your  stating  what  you  propose  to  give  us,  and  how  you  Yodell,  &  Co! 
propose  completing  the  titles  of  the  several  properties  sent  us ;    m*  re  Colk. 
in  fact,  something  definite  must  be  done  by  you,  and  you  only 
can  know  the  amount  of  your  property,  and  what  is  available 
for  such  a  purpose.     We  cannot  consent  to  any  more  delay,  and 
must  insist  upon  your  at  once  laying  before  us  the  whole  extent 
of  what  you  propose  giving  us  as  a  security,  both  real  and  col- 
lateral :  what  has  been  sent  is  of  no  earthly  use."     After  send- 
ing this  last  letter  the  bank  learned  for  the  first  time  of  the  prior 
mortgages  upon  the  Bear  Inn,  the  White  Horse  Inn,  and  Maid's 
Head  Inn  to  Allen ;  and  again  of  these  three  houses,  together 
with  the  Dog  Inn  and  other  hereditaments,  to  Durrant;  and 
that  the  conveyances  of  these  several  premises  by  Shepheard  to 
the  bankrupt,  were  in  the  possession  of  Allen  and  Durrant,  or 
one  of  them,  as  such  mortgagees,  and  who  had  allowed  the 
bankrupt  to  retain  all  the  existing  title  deeds,  except  those  con- 
veyances, and  in  this  way  enabled  him  to  deposit  them  with  the 
bank. 

A  negotiation  was  then  entered  into  with  Durrant  by  the 
bankrupt,  with  the  approval  of  the  bank,  whereby  Durrant  was 
to  pay  off  the  debt  due  to  the  bank,  and  take  a  mortgage  for 
the  amount  upon  all  the  bankrupt's  property.  This  negotiation 
was  eventually  abandoned,  owing  to  the  increasing  difficulties  of 
the  bankrupt  at  the  close  of  1852. 

A  deed  of  arrangement  was  next  tried,  and  failed,  and  on  the 
17th  of  January,  1853,  an  adjudication  in  bankruptcy  issued. 

Mr.  T.  C.  Wright,  on  behalf  of  the  bank,  claimed  as  equitable 
mortgagees  of  the  Dog  Inn,  the  Swan  Inn,  the  Plough  Inn,  the 
messuage  and  cottages  at  Eccles,  the  Bear,  the  White  Horse,  and 
the  Maid's  Head  Inns.  The  deeds  relating  to  the  Dog  Inn  and 
the  Swan  Inn  had  been  deposited  with  the  bank.  Those 
relating  to  the  Plough  Inn  were  held  by  a  purchaser  of  a  larger 
portion  of  the  estate,  of  which  this  Inn  had  formed  a  part,  and 
a  deed  of  covenant  to  produce,  &c.,  (the  only  one  in  the  bank- 
rupt's possession),  was  delivered  with  his  consent  to  the  solicitor 
for  the  bank  as  part  of  the  security.  This  appeared  in  an  affi- 
davit made  by  the  bankrupt,  but  on  his  cross-examination  he 
denied  having  given  any  authority  to  his  solicitor  to  deliver  the 
deed  to  Lacon  &  Co.,  but  said  he  intended  it  should  be  so 
delivered. 

Two  objections  are  made  as  to  the  mortgage  on  the  property 
not  admitted  to  be  charged.     The  first  objection  includes  the 


Argument 


I 
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1853.         Bear^  the  White  Horse,  the  Maid's  Head,  and  the  Dog  Inns. 
ExpIrtb      '^^^  Other  objection  relates  to  the  Plough  Inn, 

Sib  Edmund         No  memorandum  is  necessary  to  make  an  equitable  mortgage. 
YouEii.&Co!  ^  mere  deposit  of  deeds  without  a  word  spoken  creates  an 

IN  RE  CoLK.    equitable  mortgage,  and  this  has  been  so  decided  over  and  over 

'^^V^'"^*^      again.    Exparte  Arkwright  (a)  is  an  authority  that  the  deposit  of 

old  title  deeds  creates  an  equitable  mortgage.     So  also  in  the 

case  of  Exparte  Chippendale,  (b)     There  is  distinct  evidence  of 

the  intention  of  the  parties  in  the  bankrupt's  affidavit. 

Mr.  Terrell  for  the  assignees.  We  contend  that  the  equitable 
mortgage  is  not  charged  upon  any  other  property  than  the 
Swan  Inn,  and  the  messuage  and  land  at  Eccles.  The  other 
property,  except  the  Plough  Inn,  was  subject  to  a  legal  mort- 
jage,  in  respect  of  which  the  mortgagee  was  entitled  to  all  the 
feeds  in  the  bankrupt's  possession,  custody,  or  power.  The 
bankrupt  could  not,  therefore,  create  a  new  security  by  merely 
pledging  deeds,  which  he  had  no  authority  to  pledge.  The 
correspondence  shows  that  the  bank  thought  they  had  no  good 
title,  and  this  is  what  I  say  now.  [Mr-  Commissioner  Fane. 
The  letters  read  do  not  show  that  they  had  no  security.  The 
question  is,  did  the  bankrupt  intend  to  pledge  the  security  he 
had  ?  and  upon  this  depends  the  question,  whether  he  intended 
to  make  the  bank  second  mortgagee.  The  delivery  of  the  deeds 
is  nothing  more  than  evidence  of  an  intention  to  give  security.]] 
You  cannot,  by  the  Statute  of  Frauds,  make  a  parol  agreement 
to  charge  lands :  where  deeds  are  delivered,  such  agreement  is 
not  required,  because  the  delivery  prevents  the  mortgagor  from 
dealing  with  them  again.  It  was  decided  by  Lord  Cottenham  in 
two  cases  (c)  which  came  before  him  in  one  week,  that  a  solicitor 
cannot  take  active  proceedings  in  respect  of  deeds  over  which 
he  claimed  a  lien :  he  can  only  hold  them.  The  deeds,  which  a 
party  deposits,  must  be  his  own  to  deposit,  and  in  order  to 
deposit  them,  he  must  have  a  legal  and  equitable  right  to  hold 
them.  This  Court,  like  any  other  Court,  will  not  carry  the  doc- 
trine of  equitable  mortgages  farther  than  this.  If  the  bank  had 
taken  a  memorandum,  charging  the  property,  it  would  have 
been  sufficient.  Exparte  Pearse,  (d)  In  the  deeds  deposited,  the 
bankrupt's  name  is  not  even  mentioned.  [Mr.  Commissioner 
Eane,  It  is  a  question  which  arises  between  the  bank  and  the 
general  creditors,  and  not  between  them  and  the  bankrupt ;  and 
the  bank,  in  my  opinion,  is  in  a  better  position  than  the  other 

(a)  3  M.  D.  &  D.  129.  (c)  Stedman  r.  Webb,  4  M.  &  Cr. 

(b)  1  Dea.  67. ;    2  M.  &  A.  299       346. ;  Bozon  v.  Holland,  ib.  354. 
S.  C.  (d)  1  Buck.  525. ;  3  Martin's  Conv. 

157.,  S.  C. 
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creditors.     This  appears  a  question  of  intention.]     It  is  a  ques**      ,  ^^^^'  , 
tion  of  intention,  eyidenced  by  acts.     The  case  of  Exparte  Ark"      Exparte 
upright  shows  an  express  written  intention  to  charge  the  pro-    Sir  Edmund 
pert  J  ;  here,  there  is  no  evidence  of  intention,  but  a  mere  depo-  YoueiI,  &  Co! 
sit.     [Mr.  Comoiissioner  Fane.     This  deposit  is  inexplicable,     ^  ^^^oi-"^* 
except  as  it  was  made  for  the  purpose  of  giving  a  lien ;  and  if 
so^  the  depositor  is  stopped  from  disputing  it.     As  between  the 
bank  and  the  general  creditors,  I  have  not  the  slightest  doubt 
but  that  the  bank  has  the  best  title.]     There  are  no  title  deeds 
of  the  Plough  Inn ;  none  were  ever  deposited ;  but  a  negotiation 
between  the  bank  and  the  prior  mortgagees  was  entered  into, 
whereby  it  was  proposed  that  the  first  mortgagees  should  pay 
oS'  the  bank,  and  take  all  the  title  deeds.      [Mr.  Commissioner 
Fane.     I  should  like  to  know  how  it  is  that  the  bank  allege 
they  have  a  charge  upon  the  Plough  Inn.] 

Mr.  T.  C.  Wright.     By  the  bankrupt's  affidavit. 

Mr.  Terrell  resumed.  The  bankrupt  has  denied  that  he 
gave  any  authority  for  the  covenant  to  produce,  &c.  to  be 
delivered  to  the  bank. 


Mr.  Commissioner  Fane.  I  am  inclined  to  think  the 
bank  has  an  equitable  claim  upon  all  the  property,  except  the 
Plough  Inn,  and  shall  declare  them  to  be  equitable  mort^ 
gagees  of  all  the  property,  with  that  exception,  subject,  of 
course,  to  the  prior  mortgage ;  and  shall  direct  the  property  to 
be  sold,  and  that  the  bank  be  paid  out  of  the  proceeds  of  the 
sale;  but  they  must  pay  all  the  costs  of  this  motion.  The  whole 
of  the  proceedings  have  been  irregular. 

Solicitors,  HatvkinSf  Bbxam,  ^  Hawkins ;  and  J.  ^  J.  H. 
lAnhlater. 


Jtulgment 


EXPAKTE  H.  MILES,  IN  RE  H.  MILES  AND 

C.  MILES,  (a) 

Before  Mr.  Commissioner  Fonblanqde. 

In  this  case,  the  bankrupt's  certificate  had  been  suspended  for 
two  years  from  the  25th  day  of  February,  and  *^  no  protection 
for  six  months.'^  The  assignees  obtained  the  certificate  B,  a., 
under  sect.  257.  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
upon  which  they  endeavoured  to  arrest  the  bankrupts,  but  were 
unsuccessful  until  about  six  weeks  previous  to  this  application, 
when  Henry  Miles  was  taken,  and  lodged  in  prison.  The  other 
bankrupt  had  not  been  heard  of. 

(a)  Reported  by  A.  A.  Doria,  Esq. 


Court  of 
Bankkcptct. 

August  25.  and 
Sept  20. 

Where,  on  a 
suspension  of 
the  certificate, 
protection  has 
been  refused  to 
the  bankrupt 
for  six  months, 
and  he  has 
kept  out  of  the 
"way  to  avoid 
an  arrest,  the 
Court  will  take 
this  into  con- 
sideration, and 
not  discharge 
him  at  the  ex- 
piration of  the 
time  limited. 
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EXPARTE 

H.  Miles 

IN   RE 

H.  Miles  & 
C.  Miles. 

Argvment 


The  six  months,  for  which  protection  had  been  refused,  having 
expired, 

Mr.  Plewsy  (solicitor),  applied  for  the  bankrupt's  protection, 
and  cited  JExparte  Fell  (a)  as  an  authority,  that  the  six  months 
must  be  reckoned  from  the  date  of  the  refusal  of  protection. 
[Mr.  Commissioner  Fonblanque.  What  do  you  take  to  be  the 
meaning  of  the  word  "protection?"  The  order  is  that  the 
certificate  be  suspended  for  two  years,  without  protection  for  six 
months.]  A  bankrupt  is  always  at  the  mercy  of  his  creditors 
during  the  period  for  which  protection  is  refused.  The  bankrupt 
has  now  undergone  confinement  for  six  weeks.  Manicds  case  (b), 
before  the  Lords  Justices,  is  the  last  case  reported  on  this  point. 

Mr.  J.  N.  MasoTiy  (solicitor),  for  the  assignees,  opposed  the 
application,  on  the  ground  that  this  was  a  case  of  a  very  aggra- 
vated character.  One  bankrupt  had  absconded,  and  the  other 
had  eluded  the  vigilance  of  the  assignees  for  four  months.  He 
contended  that  the  expiration  of  the  six  months  formed  no 
reason  for  granting  protection  now.  The  Registrar  of  the 
Court  had  been  applied  to,  when  the  order  was  being  drawn  up, 
to  introduce  the  words,  "  until  they  should  have  been  in  custody'* 
for  six  months;  but  he  declined  to  make  the  alteration  suggested, 
saying  it  was  unnecessary,  inasmuch  as  the  Court  would  con- 
strue the  refusal  of  protection  for  six  months  to  be  that  the 
bankrupt  should  be  imprisoned  for  that  period,  taking  into  con- 
sideration the  circumstance  of  his  having  kept  out  of  the  way  to 
avoid  process. 


Judgment 


His  Honour  said:  Whatever  the  diiference  of  opinion  may 
be,  it  is  perfectly  clear  that  the  refusal  of  protection  would  be  a 
mere  nullity,  if  applications  of  this  nature  were  attended  to. 
The  refusal  of  protection  is  intended  as  a  punishment  to  mark 
the  sense  of  the  Court  of  the  bankrupt's  conduct  as  a  trader, 
and  as  a  mode  of  affording  facilities  to  creditors.  It  was  not 
intended  that  a  bankrupt,  unprotected,  should  be  allowed  to 
surrender  one  day  before  the  time  limited,  and  the  day  after 
apply  for  his  discharge.     He  should  make  no  order. 

Application  refused. 


On  a  subsequent  day,  Mr.  Lawrance^  (solicitor),  renewed  the 
application  in  this  case,  before  Mr.  Commissioner  Holrotd, 
who  declined  to  interfere,  or  order  the  bankrupt's  discharge  out 
of  custody. 

Solicitors,  Lawrance^  Fleim  Sf  Boyer;  Mason, 


(a)  I  Bank.  &  Insolv.  Rep.  23. 


(b)  17  Jur.  359. 
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EXP  ARTE  THE  ASSIGNEE  OF  EDWARD 
PARKES,  IN  RE  EDWARD  PARKES.  (a) 

Before  Mr.  Commissioneb  Holroyd. 

iVX  adjudication  was  made  in  May^  1850,  against  the  bank- 
nipt  as  Edward  Parkes,  of  Canterburj,  shoe  manufacturer,  in 
respect  of  which  he  duly  surrendered,  but  did  not  obtain  his 
certificate.  He  afterwards  came  to  London,  and  in  January 
of  the  present  year,  commenced  business  in  Ebury-street, 
Pimlico  as  a  corn  chandler,  under  the  name  of  Edward  Henry 
Parkes;  he  continued  this  trading  up  to  September  7,  when  he 
was  again  adjudicated  bankrupt,  as  Edward  Henry  Parkes.  The 
former  bankruptcy  had  not  been  annulled. 

Under  these  circumstances,  the  assignees  under  the  first 
bankruptcy  presented  a  petition,  praying  ^Uhat  the  proceed- 
ings under  the  second  bankruptcy  might  be  impounded,  and 
that  no  further  proceedings  might  be  taken  thereunder  with- 
out the  special  order  and  direction  of  this  Court,  and  that  the 
estate  and  effects  of  Edward  Parkes,  which  had,  or  might  come 
to  the  hands  of  the  official  assignee,  might  be  ordered  to  be  held 
by  him  on  account  of  the  said  bankrupt's  estate,  and  for  the 
benefit  of  the  creditors  under  the  first  bankruptcy,  until  such  as 
had  proved,  or  might  prove,  should  have  been  paid  in  full." 

An  examination  of  the  bankrupt  was  read,  to  show  that  since 
his  first  bankruptcy  he  had  no  settled  place  of  residence,  and 
had  not  traded  on  his  own  account  until  he  commenced  business 
as  a  com  chandler;  and  also  that  neither  the  assignees,  or  the 
creditors,  under  the  former  bankruptcy,  had  any  knowledge  of 
the  subsequent  trading. 

Mr.  Lawrance^  (solicitor),  in  support  of  the  petition,  cited 
the  141st  sect,  of  the  Bankrupt  Law  Consolidation  Act, 
1849  (i),  under  which  the  title  of  the  assignees  arose;  and  the 
63rd  sect,  of  the  act  6  G.  4.  c.  16.  (c)    By  sect.  26.  of  1  &  2 


1853. 


Court  of 

BA>*KRnPTCT. 

Sept  22. 

A  second  pe- 
tition against 
an  uncertifi- 
cated bankrupt 
is  not  abso- 
lutely Yoid  at 
law. 

Where  an 
uncertificated 
bankrupt  has 
been  suffered 
to  trade  with- 
out interrup- 
tion or  claim 
on  the  part  of 
the  assignees 
of  the  first 
bankruptcy, 
they  are  not 
entitled  to  any 
after-acquired 
property  in  the 
bankrupt's 
possession  at 
the  time  of  the 
second  bank- 
ruptcy, as 
against  the 
assignees 
under  that 
bankruptcy. 

And,  setnble, 
the  ignorance 
of  such  trading 
on  the  part  of 
the  assignees 
of  the  first 
bankruptcy, 
without  evi- 
dence of 
diligence  or 
activity  on 
their  part  to 
enforce  their 
rights,  will  not 
alter  the  case. 

ArgumenL 


(a)  Reported  by 

(b)  12  &  18  Tict.  c.  106.  8.  141. 
provides,  that  all  the  personal  estate 
and  efifects,  present  and  future, 
wheresoever  the  same  may  be  found, 
or  known,  and  all  property  coming 
to  him  before  he  shall  have  obtained 
his  certificate,  and  all  debts  due  or 
to  be  due  to  him,  shall  liecome  abso- 
hdely  vested  in  the  assignees  for  the 
time  being  for  the  benefit  of  the 
creditors,  by  virtue  of  their  appoint- 
ment, &c.,  and  that  such 


assignees 


A.  A.  Doria,  Esq. 

shall  have  the  like  remedy  to  recover 
the  same  in  their  own  names,  as  the 
bankrupt  himself  might  have  had,  if 
he  bad  not  been  adjudged  bankrupt, 
(c)  By  8.  63.  of  6  G.  4.  c.  16.  it 
is  enacted,  that  the  commissioners  in 
bankruptcy  shall  assign  to  the  assig- 
nees for  the  benefit  of  the  bankrupt*8 
creditors,  all  his  present  and  future 
personal  estate,  &c.  in  nearly  the 
same  terms  as  in  s.  141.  of  the  12  & 
13  Vict.  c.  106. 
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Parke& 

Argumtnt 


.  ^^^^*  ,      W.  4,  c.  56.  (a),  upon  which  this  Act  is  established,  the  assign- 

ExpARTE      ment  was  dispensed  with.  The  rights,  therefore,  of  the  assignees 

''^^^BdwIb^  are  equally  applicable  under  the  Bankrupt  Law  Consolidation 

Park£b  in  be  Act,  1849.    This  point  was  fully  discussed  In  re  Chambers  (6), 

in  which  the  Court  reviewed  all  the  authorities  upon  the  subject. 
The  substantial  question  is,  not  whether  the  second  petition 
is  void  at  law,  of  which  there  can  be  no  doubt,  but  whether  this 
Court,  in  the  exercise  of  its  equitable  jurisdiction,  will  uphold 
it.  Mr.  Lucas  has  pointed  out  to  me  the  cases  of  Butler  v. 
Hobson{c\  and  Herberts,  Sayer{d)y  as  authorities  in  his  favour; 
but  I  do  not  see  how  they  affect  the  rights  of  the  assignees  under 
the  first  bankruptcy.  Nor  also  the  cases  of  Exparte  Devas  {e) 
Tucker  v.  Hernaman  (/),  lately  before  the  Lords  Justices ;  and 
Troughton  v.  Gitley.  {g) 

The  petitioning  creditor  had  notice,  at  the  time  of  filing  his 
petition,  that  the  bankrupt  was  uncertificated ;  he  is  therefore 
precluded  from  saying  he  was  misled.  The  real  question  is, 
have  the  assignees  done  any  thing  to  deprive  them  of  their  legal 
rights  ?  They  had  no  notice  of  the  fresh  trading ;  but,  before 
the  second  adjudication  was  made,  they  interposed,  and  this  cir- 
cumstance distinguishes  this  case  from  Exparte  Devas,  unless  the 
141st  clause  of  the  statute  is  virtually  to  be  repealed.  There  is 
also  a  striking  difference  between  this  case  and  Thicker  v.  Her-* 
naman.  If  the  assignees  under  the  first  bankruptcy  are  charge- 
able with  not  correctly  ascertaining  their  rights,  the  future 
creditors  are  equally  so ;  if  it  be  a  conflict  between  the  two 
classes  of  creditors,  it  cannot  be  said  to  be  the  duty  of  the 
assignees  to  keep  their  eye  upon  the  bankrupt,  and  follow  him 
from  place  to  place.  We  are,  therefore,  at  least  equally  entitled 
in  the  same  manner,  as  if  the  bankrupt  had  acquired  a  legacy. 

Mr.  Lucas,  who  appeared  for  the  assignees  of  the  second 
bankruptcy,  was  not  called  on. 


Judgment, 


Mr.  Commissioner  Holroyd.  The  question  raised  by  this 
petition  is,  simply  whether  a  second  petition  for  adjudication  of 
bankruptcy  against  an  uncertificated  bankrupt  ought  to  be 
annulled  as  being  void  at  law.  Mr.  Lawrance  relied  upon  the 
case  of  In  re  Chambers,     In  that  case  the  Court  declined  to 


(a)  By  1  &  2  WUl.  4.  c.  56.  B.  25. 
the  personal  estate  and  effects,  pre- 
sent or  future,  of  anj  bankrupt, 
sball,  on  his  bankruptcy,  become 
absolutely  vested  in,  and  transfeiTed 
to  the  assignees  for  the  time  being 
by  virtue  of  their  appointment,  with- 
out any  deed  of  assig  ment  for  that 
purpose. 


t 


[b)  2  Dea.  494. 

[c)  6  Scott,  798. ;  4  Bing.  N.  C. 
290.,  S.  C. 

(d)  5  Q.  B.  R.  965. 

(e)  4  D.  &  Ch.  366. 

(/)  2De  G.M.&Gor.281. 
(g)  Ambl.  629. 
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(a)  In  a  case  in  bankruptcy  some 
rears  ago  a  person  of  the  name  of 
i^eal  hoA  been  declared  bankrupt  as 
a  cheesemonj^er,  but  had  not  obtain- 
ed his  certincate.  In  1850  he  was 
again  adjudicated  bankrupt  under 
the  name  of  Newton,  in  which  he 


was  described  as  a  miller.  A  peti- 
tion presented  to  Mr.  Commissioner 
Holroyd,  on  behalf  of  the  assignees 
under  the  first  bankruptcy,  to  annul 
the  second  adjudication,  was  dis- 
missed. £x  retat,  Mr.  Lucasy  In  re 
Neal,  Sept  1850. 


Edward 
Farkes. 

JudgiaenL 


adjudicate  upon  a  fiat,  which,  aocordiug  to  the  authorities  then      ,  ^^^^*  . 
in  force,  was  void  at  law.     The  question  now  is,  not  upon  the      Expartb 
propriety  of  adjudicating  the  bankruptcy,  but  as  to  annulling  a  ™  edwa^^ 
petition  upon  which  an  adjudication  has  been  made.     Now,  this  Parkes  in  rb 
is  cleariy  a  matter  for  the  discretion  of  the  Court;  and  the  ques- 
tion therefore  is,  whether,  in  the  exercise  of  that  discretion,  the 
facts  of  this  case,  as  appearing  upon  the  petition  and  evidence 
adduced,  are  such  as  to  call  upon  the  Court  to  annul  the  second 
petition.     It  appears  to  me,  that  since  the  cases  of  Butler  v. 
Hobson^  and  Herbert  v.  Sayer^  a  second  petition  for  adjudication 
against  an  uncertificated  bankrupt  is  not  absolutely  void.  There 
may  be  property  upon  which  it  may  operate ;  after-acquired 
property  may  be  suffered  to  remain  in  the  possession  of  an  un- 
certificated bankrupt,  as  reputed  owner,  and  in  such  case  such 
property  would  pass  to  the  assignees  under  a  second  petition. 

In  the  present  case  it  appears  that  the  bankrupt,  though 
uncertificated,  has  been  sufiered  to  trade  without  interruption 
or  claim  on  the  part  of  the  assignees  under  the  first  bankruptcy. 
They  may  or  not  have  been  ignorant  of  what  was  going  on. 
There  is  no  evidence,  however,  of  any  diligence  or  activity  on 
the  part  of  the  assignees  to  enforce  their  rights  upon  after-ac- 
quired property.  They  seem  to  have  been  quite  passive. 
Under  these  circumstances,  I  am  of  opinion  that  the  Court 
ought  not  to  accede  to  the  prayer  of  this  petition,  and  that  it 
must  be  dismissed.  The  assignees  under  the  first  petition 
giving  up  all  claim  to  the  after-acquired  property,  and  the 
assignees  under  the  second  petition  consenting,  the  costs  to 
come  out  of  the  estate. 

Petition  dismissed,  (a) 

Solicitors,  Lawrance,  Flews  Sf  Boyer :  Brandrett,  Randall  §• 
SimTnons. 


ANONYMOUS,  (b) 
Before  Mr.  Commissioner  Fane. 


Court  of 
Bamkruptct. 


f^g^  Augtiat  5. 

1  HIS  was  a  trader  debtor  summons,  and  an  afiidavit  was  made  ^y  ^^^  ^®'  ^^ 
by  the  attorney  of  the  summoning  creditor,  that  he  had  served  rupt  Law 

Consolidation 
(h)  Reported  by  A.  A.  Doria,  Esq.  Act,  1849,  the 
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ANONTMona 

Argument 

affidavit  of 
debt  and 
notice  musK 
state  "  the  de- 
livery to  the 
trader  person- 
ally, or  to  some 
adult  inmate  at 
his  usual  or 
last  known 
place  of  abode 
or  business,  of 
an  account  in 
writing  of  the 
particulars  of 
his  demand/' 
&c. 

Where  the 
affidavit  did 
not  state  where 
the  service  was 
effected,  the 
summons  was 
dismissed  with 
costs. 


the  particulars  of  demand  on  the  wife  of  the  alleged  debtor,  but 
omitted  to  state  where  the  service  was  effected. 

Mr.  Boffley^  for  the  alleged  debtor,  objected  that  the  affidavit 
of  service  was  insufficient  under  the  78th  8ection.(a)  For  any- 
thing that  appeared  to  the  contrary,  the  wife  might  have  been 
served  abroad,  or  in  a  distant  part  of  the  kingdom.  The  founda- 
tion of  the  summons  was  deficient,  and  would  not  have  been 
issued  if  the  defect  had  been  pointed  out  to  the  Commissioner  by 
whom  it  was  signed. 

Mr.  Cooke  contra,  contended  that  the  law  presumes  that  mar- 
ried persons  live  together :  and  secondly,  that  the  appearance  of 
the  debtor  was  a  waiver  of  any  irregularity  in  the  service. 

Mb.  Commissioneb  Fane.  The  law  does  not  presume  any- 
thing as  to  residence  that  I  know  of;  and  if  so,  it  would  presume 
contrary  to  the  fact.  As  to  the  waiver,  the  debtor  only  admits 
he  has  been  served  with  a  summons ;  it  is  no  admission  that  he 
has  been  served  with  the  particulars  of  demand.  I  am  of  opinion 
that  the  Act  of  Parliament  has  not  been  sufficiently  complied 
with  in  this  case.     The  summons  must  be  dismissed  with  costs. 

Solicitors,  May  ;  Cragg  §•  Jeyes. 

(a)  12  &  13  Vict.  c.  106. 


ANONYMOUS,  (i) 
Before  Mb.  Commissioneb  Fonblanque. 

IN  a  trader  debtor  summons,  the  admission  of  the  debt  was 
taken  by  the  solicitor  of  the  debtor,  in  the  country,  in  the  form 
required  by  the  84  th  section  of  the  Bankrupt  Law  Consolida- 
tion Act,  1849(c),  but  was  not  stamped  as  required  by  sect.  48. 
This  admission  was  forwarded  to  the  London  agent,  who  de- 
livered it  to  the  creditor  before  twelve  o'clock  of  the  day  on 
which  the  summons  was  returnable,  and  was  not  filed  by  him 
till  after  three  o'clock  p.  m.  of  the  same  day,  at  which  time  it 
was  too  late  to  have  it  stamped  as  of  that  day :  but  the  stamp 
was  afterwards  afi^ed. 

(b)  Reported  by  A.  A.  Doria,  Esq. 
(c)  By  sect.  84.  of  12  &  13  Vict.'     presence  of  an  attorney,  who  is  to 


COUBT  OP 

Bankbuftcy. 

August  25. 

"Where  the  ad- 
mission of  a 
debt,  under  a 
trader  debtor 
summons,  was 
taken  by  a 
solicitor  in  the 
country  on 
unstamped 
paper,  and  was 
not  stamped 
until  after  the 
day  on  which 
the  summons 
was  returnable, 
the  Ck>urt  de- 
clined to  re- 
ceive it  as  an 
admission 
under  the  84th 
section  of  the 
Bankrupt  Law 
Cods  olid ation 
Act,  1849 ; 
but,  semble^  the 
point  will  be  reserved,  if  necessary,  as  an  equitable  defence  to  the  adjudication. 


0.  106.  an  admission  of  a  debt  after 
summons  signed  by  the  trader,  else- 
where than  before  the  Court,  in  the 


attest  the  same,  may  be  filed  in 
Court,  and  shall  have  the  same  effect 
as  an  admission  signed  in  Court. 
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The  present  application  was  for  the  purpose  of  having  the 
document  so  stamped  received  as  an  admission  made  on  the  daj 
on  which  the  summons  was  returnable,  so  as  to  make  it  valid 
under  the  79th  section  (a),  on  the  ground  that  it  was  owing  to 
the  wilful  neglect  of  the  creditor  that  it  had  not  been  stamped 
in  time. 

His  Honour  thought  he  could  not  interfere  at  present,  and 
declined  to  give  any  opinion,  but  said  that  if  it  should  become 
necessary  in  subsequent  proceedings,  he  would  reserve  the  point 
for  consideration,  as  to  whether  it  was  not  a  good  equitable 
defence  to  the  adjudication. 

Solicitors,  Abbott,  Jenkins^  Sf  Abbott 


(a)  By  sect.  79.  upon  the  appear- 
ance of  the  trader  summoned,  the 
admission  of  the  demand  (if  made) 


shall  be  reduced  into  writing,  and, 
after  being  signed  by  the  trader, 
be  filed  in  court. 


1853. 


EXPARTE 

Anonymous. 
Statement, 


Judgment* 


EXPARTfi  BARLEY  IN  RE  BARLEY,  {b) 
Before  Mb.  Commissioner  Fonblanque. 

1  HE  petition  in  this  case  prayed  that  the  fiat  issued  against 
the  bankrupt  in  1846  might  be  superseded.  All  the  creditors 
who  had  proved  under  the  bankruptcy  had  been  paid  in  full,  and 
had  signed  the  petition  to  supersede,  except  one,  and  he,  having 
died  abroad,  there  was  no  one  in  this  country  to  represent  him, 
and  give  sufficient  receipts. 

Mr.  Bagley  supported  the  petition,  and  proposed  to  pay  the 
amount  of  the  deceased  creditor's  debt  into  Court.  Of  the  other 
creditors,  some  were  dead,  but  the  amount  of  their  respective 
claims  had  been  paid  to  their  executors,  who  had  signed  the 
petition  on  behalf  of  their  several  testators. 

Mr.  Matthews  (Solicitor)  for  the  assignees,  suggested  that 
the  bankrupt  was  an  outlaw,  for  not  having  surrendered  on  the 
day  appointed  for  the  last  examination,  or  at  the  adjourned  last 
examination. 

« 

Mr.  Bagley.  That  is  so.  The  bankrupt  had  surrendered  to 
the  fiat,  but  left  England  for  Australia  before  the  day  appointed 
for  the  last  examination  arrived.  There  are  several  authorities 
that  this  circumstance  is  no  objection  to  the  presentation  of  this 
petition.  Exparte  Brown  (c),  Exparte  Magennis  (rf),  and  Ex^ 
parte  Chambers,  (e)  In  these  cases  the  bankrupt  was  actually 
in   custody  for   a   contempt  in  not  surrendering.     There  are 

(h)  Reported  by  A.  A.  Doria,  Esq. 
(c)  2  Swans.  290.  (d)  1  Rose,  60.  (e)  1  Dea.  197. 

B.  &  I. — VOL.  I.  L 


Court  of 

BANKBCPTCn 

Sept.  II. 

Where  all  the 
creditors,  irho 
have  proved 
under  the 
hankraptcy 
except  one,  on 
'whose  behalf, 
the  creditor 
being  since 
dead,  there  is 
no  one  able  to 
give  a  sufficient 
legal  discharge, 
have  been  paid 
in  full,  and 
have  signed 
the  petition  to 
supersede  the 
fiat,  the  petition 
will  bj  super- 
seded accord- 
ingly, notwith- 
standing the 
Dankrupt  is  an 
outlaw  for  not 
surrendering 
at  his  last 
examination, 
on  payment  of 
the  debt  due  to 
the  deceased 
creditor  into 
Court. 
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EXPARTE 

Barley 

IN   RE 

Barlet. 


Jwlgment, 


Other  cases  as  Exparte  Norcott{a\  and  Exparte  Thom4u{b)y  in 
which  the  bankrupt  was  constructively  in  contempt  for  not 
coming  to  surrender  at  the  last,  or  an  adjourned  meeting,  he 
having  surrendered  at  a  prior  meeting. 

Mr.  Commissioner  Fonblanque.  All  the  creditors  con- 
senting, I  will  make  the  order.  The  bankrupt  must  pay  the 
amount  of  the  deceased  creditor's  claim  to  the  Official  Assignee, 
and  the  costs  of  this  petition. 

Ordered  as  prayed. 

Solicitors,  Woodward;  Hill  ^  Matthews. 


(a)  Mont.  281. 


(b)  3  D.  &  Ch.  234, 


.-4 


Court  op 
Bankruptct. 

Oct  4A-n. 

A  trader  is  not 
justified  in 
providing  by  a 
judge's  order 
for  payment  of 
a  creditor, 
whose  debt  is 
not  yet  due, 
whereby  bis 
whole  estate 
is  liable  to  be 
swept  away 
from  his  other 
creditors)  not 
withstanding 
the  judge's 
order  is  dated 
sereral  months 
before  hia 
bankruptcy. 

Judgment 


IN  RE  BARNETT.(c> 
Before  Mb.  Commissioner  E^aks. 

1  HE  bankrupt  in  this  case  was  adjudicated  as  a  watch-case 
maker,  on  the  2nd  of  May,  1853 ;  he  filed  his  balance  sheet  on 
the  4th  of  August,  and  passed  his  last  examination.  October 
4th  was  the  day  appointed  for  the  certificate. 

Mr.  Bagley  appeared  for  the  assignees. 

Mr.  Lawrance  (Solicitor)  for  the  bankrupt. 

Mr.  Commissioner  Evans  now  gave  judgment. 

This  is  an  application  for  the  bankrupt's  certificate.  It 
appears  by  the  evidence  that  on  the  lOth  of  January,  1852, 
the  bankrupt  was  indebted  to  the  amount  of  626/.  175.  8</.  over 
and  above  all  his  assets.  On  the  26th  March,  of  the  same  year, 
he  purchased  a  considerable  quantity  of  gold.  He  was  indebted 
to  Engell  &  Samuels  in  the  sum  of  158/.  10*.  They  were 
holders  of  bills  discounted  by  them,  on  which  the  bankrupt  was 
liable,  but  which  bills  were  not  payable  for  a  considerable  time. 
Engell  was  the  brother-in-law  of  the  bankrupt. 

On  the  1st  of  April,  the  bankrupt  agreed  to  give,  and  did 
give  his  consent  to  a  judge's  order  for  the  sum  of  463/.  19^., 
and  by  the  order  it  was  stipulated  that,  unless  the  bankrupt  paid 
an  instalment  of  50/.,  execution  might  be  levied  for  the  whole. 
The  50/.  were  not  paid,  and  all  the  property  of  the  bankrupt 
was  taken  in  execution,  and,  amongst  the  goods,  a  considerable 
part  of  the  gold  purchased  on  the  26th  of  March. 

(o)  Reported  by  A.  A.  Doria,  Esq. 
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It  also  appears  fi-om  the  bankrupt's  balance  sheet,  that  he  ex- 
pended S62L ;  and  that  his  profits  amounted  to  only  58Z.  7s.  Id* 

It  appears,  therefore,  that  the  bankrupt  carried  on  trade  for 
years  after  he  was  hopelessly  insolvent :  this,  in  my  opinion,  is 
most  unjustifiable^  and  although  I  am  not  prepared  to  say  that 
the  consenting  to  the  judge's  order  brings  the  case  within  the 
256th  section  of  the  12  and  13  Vict.  c.  106.  (a)  as  a  fraudulent 
preference,  I  have  no  hesitation  in  saying  that  the  bankrupt,  by 
agreeing  to  the  judge's  order,  was  guilty  of  a  serious  breach  of 
duty  to  his  other  creditors.  He  provided  for  the  payment  to 
his  brother-in-law  of  debts  not  due,  he  left  his  estate  without 
one  farthing,  and  thereby  prevented  any  inquiry  into  his  con- 
duct, except  at  the  creditors'  own  expense.  His  expenditure 
was  also  unjustifiable.  Ko  trader  can  be  justified  in  expending 
more  than  his  profits. 

On  a  fiill  consideration  of  the  case,  I  am  of  opinion  that  the 
certificate  ought  to  be  adjourned  for  eighteen  months  from  the 
passing  of  his  last  examination,  to  be  without  protection  for  six 
months,  and  the  certificate  to  be  of  the  third  class. 

Solicitors,  Stopher;  Lawrancey  JPlews,  §•  Boyer, 


(a)  Art  4.  of  sect.  256.  provides 
that  if  the  bankrupt  shall  at  any 
time  within  two  months  next  pre- 
ceiUnff  the  filing  of  the  petition  for 
adjudication  of  bankruptcy,  fraudu- 
lently, in  contemplation  of  bank- 
ruptcy, and  not  under  pressure  from 
any  of  his  creditors,  with  intent  to 
diminish  the  sum  to  be  divided 
among  his  creditors,  or  to  give  an 
undue  preference  to  any  of  them, 


have  paid,  or  satisfied  any  such  cre- 
ditor wholly,  or  in  part,  or  have 
made  away  with,  mortgaged,  or 
charged  any  part  of  his  property  of 
what  kind  soever,  the  Court  shall 
refuse  to  grant  his  certificate,  or 
suspend  the  same  for  such  time  as  it 
shall  think  fit,  and  shall,  in  like 
manner,  refuse  to  grant  the  bankrupt 
any  further  protection. 


1853. 

' , ' 

In  re 
Barnett. 

Judgment 


RE  RICHARD  DUNN.  (A) 
Before  Th£  Chief  Commissioneb. 

IHE    facts  of  this  case  will   sufficiently  appear    from   the 
jadgment. 

The  Chief  Commissioner.  The  debt  of  a  plaintiff  to 
a  defendant  for  costs  is  within  the  78th  section,  as  a  debt  con-^ 
tracted  by  means  of  false  pretences,  if  it  appears  to  the  Court 
that  the  claim  made  in  the  action  was  known  by  him  to  be 
unfounded. 

(h)  Reported  by  E.  H,  Reed,  Esq. 

vas  known  by  him  to  be  nnfouncled,  be  will  be  held  to  have  contracted  a  debt  by 
pretences,  within  the  meaning  of  sect.  78. 1  &  2  Vict.  c.  1 10. 

h  2 


Court  FoU 

Relief  of 

Insolvent 

Debtors. 

July  29. 

Where  an 
insolvent  is 
indebted  for 
costs  in  con« 
sequence  of 
having 
brought  an 
unsaccessful 
action,  and  it 
appears  to  the 
Court  that  the 
claim  made 
means  of  falsd 


120 


THE  BANKBUPTCY  AND  INSOLVENCY  REPORTS. 


1853. 


Re  Richard 

DUNR. 

Jmigmeni, 


The  insolvent,  Mr.  Dunn,  ia  in  custody,  on  a  writ  of  ca.  sa., 
for  the  costs  on  a  judgment  of  the  Court  of  Queen's  Bench,  for 
not  proceeding  to  triaL  The  learned  counsel  for  the  creditor,  who 
was  defendant  in  the  action,  asks  the  Court  to  deal  with  this  debt 
for  costs,  as  a  debt  improperly  contracted  within  the  words  of  the 
78th  section  of  the  statute ;  and  it  is  right  that  I  should  first 
advert  to  this  point.  That  section  speaks  of  cases  where  it 
shall  appear  to  the  Court  that  a  debt  has  been  contracted  under 
particular  circumstances;  which  are  as  follow, — fraudulently, 
by  means  of  a  breach  of  trust,  by  means  of  false  pretences, 
and  without  reasonable  or  probable  expectation  of  paying.  The 
first  question,  then,  is,  whether  the  debt  of  a  plaintiff  for  the 
defendant's  costs,  can  be  called  a  debt  contracted  by  him.  As 
the  point  is  not  new  I  will  revert  to  past  cases.  Mr.  Cooke 
has  mentioned  a  case  of  Wol8ey{a)y  where  the  action  was  upon 
an  instrument  which  the  plaintiff  knew  to  be  a  false  one ;  and 
I  see  that,  in  that  case,  on  noticing  the  doubt  which  had  been 
suggested  by  counsel  on  the  words  ^^  debt  contracted,"  I  ob- 
served that  a  similar  question  had  been  made,  many  years 
before,  on  the  meaning  of  the  expression  "debts  incurred." 
At  the  time  so  referred  to,  the  law  disabled  a  man  from  re- 
ceiving a  second  discharge  by  this  Court  within  five  years  after 
a  bankruptcy  or  insolvency,  unless  he  could  show  that  his  new 
debts  were  necessarily  incurred,  &c;  and  it  had  been  there 
urged  that  a  plaintiff  who  became  liable  for  costs  did  not  incur 
a  debt,  because  it  arose  contrary  to  his  wish,  and  not  out  of 
any  contract  on  his  part;  so  that  it  was  not  a  debt,  the 
necessity  of  which  he  was  called  upon  to  show.  It  was  held,, 
however,  that  one  whose  liability  has  arisen  out  of  a  transaction 
which  be  wilfully  originated,  must  be  deemed  to  have  con- 
tracted the  debt ;  and,  as  the  insolvent  had  been  resisting  a 
bankruptcy  by  bringing  wanton  and  injurious  actions,  justified 
on  no  honest  or  legal  principle,  and,  failing  in  them,  was  in 
custody  for  costs,  he  was  considered  to  have  incurred  that  debt 
unnecessarily.  Having  so  referred  to  that  construction  about 
•'  incurring  a  debt,"  I  gave  my  opinion  in  the  case  cited  by 
Mr.  Cooke  that  the  insolvent  had  there  also  incurred  and 
contracted  his  debt  for  eosts  unnecessarily;  and  worse  than 
unnecessarily,  —  he  had  brought  the  action  in  the  mere  spirit 
of  wrong.  The  debt  for  costs  was  the  fruit  of  an  unjust  and 
vicious  attempt  to  obtain  money  through  an  abuse  of  the  law. 
I  may  refer  also  to  a  case  of  Jacobs  (6),  where  a  man,  having 
been  defeated  in  an  unjust  claim,  from  mere  malice  and  revenge 
instituted  a  qui  tarn  action  for  penalties,  having  no  just  ground 

(a)  Not  reported.  (A)  Not  reported. 
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for  so  doing,  and  no  chance  nor  intention  of  paying  costs,  it 
was  held  that  he  contracted  the  debt  for  costs  without  any 
expectation  of  paying  it.  There  was  a  much  earlier  case  of 
Gomm  (a),  in  which  I  find  myself  to  have  made  these  obser- 
Tations :  That  the  case  was  open  to  a  judgment  for  withholding 
hooks,  or  for  an  unjust  preference ;  but  that  I  should  record, 
as  the  ground  of  adjudication,  the  fraud  in  which  the  debt  was 
contracted ;  that  an  argument  had  very  properly  been  raised 
against  so  dealing  with  the  subject,  and  that  it  ought  to  be  a 
yery  clear  and  strong  case  to  justify  it ;  that  in  the  case  before 
the  Court  the  insolvent  had  been  paid,  and  overpaid ;  that  he 
knew  it,  and  in  the  pure  spirit  of  fraud  invented  a  false  claim, 
as  surviving  out  of  his  dealings  with  the  defendant,  and  en- 
deavoured to  make  the  law  an  instrument  of  the  fraud;  the 
result  was,  that  he  contracted  a  debt  for  costs;  that  to  con- 
tract debt  does  not  necessarily  import  bargain  or  agreement :  it 
is  to  bring  yourself  into  the  state  of  debt ;  which  an  unsuc- 
cessful plaintiff  does  when  he  becomes  liable  for  costs.  The 
question,  therefore,  was,  whether  the  insolvent  had  done  that 
fraudulently ;  on  which  point  it  was  clearly  established  that  his 
fraud  was  the  sole  spring  and  cause  of  the  debt  in  question* 
I  shall  follow  the  principle  of  these  decisions.  I  consider  that 
Mr.  Dunn  has  contracted  the  debt  for  which  he  is  detained  • 
and  the  question  will  be,  whether  his  claim  in  the  action  ought 
or  ought  not  to  be  considered  as  resting  on  false  pretences. 

It  professes  to  rest  on  an  authority  contained  in  a  com- 
munication received  by  him  through  the  post,  on  the  3rd  of 
December,  1844,  when  he  had  been  three  years  and  a  half  in 
the  Fleet  Prison,  at  the  suit  of  Miss  Coutts's  friend,  Mr.  Alex- 
ander. He  says  that  he  at  first  refused  to  receive  the  letter 
and  pay  the  twopence,  but  that  the  postman  said,  ^'  You  had 
better  take  it ;  it  is  from  a  lady :  here  are  three  seals  on  the 
back  of  it." 

The  address  to  Mr.  Dunn,  which  is  subscribed  A.  B.  C,  is 
all  in  verse,  consisting  of  eleven  stanzas.  The  words  which  are 
supposed  to  contain  the  authority  on  which  Mr.  Dunn  drew  a 
bin  for  100,000^  fifteen  months  afterwards,  are  these,  in  the 
tenth  stanza :  — 

"  Send  to  Coutts's  your  bill  — 
There  are  lots  in  the  till  — 
I  '11  give  the  <5lerk  orders  to  do  it." 

Also  those  in  the  last  stanza :  — 

**  Fill  a  good  round  sum  in, 
As  I*ve  plenty  of  tin 
To  make  you  a  good  Gompensation*** 

(a)  Not  reported, 

h  3 


1858. 

Re  Kichaiii> 
Dunk. 

JudffmatL 
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^®^^-        adopt  the  most  summary  proceedings  to  protect  himself  from 


Re  Richard    outrage,  and  from  being  longer  trifled  with  by  Miss  Coutts. 


Dunn. 
JudgmenL 


This  threat  was  fulfilled.  Not  receiving  the  100,0001,  he 
immediately  gave  notice  to  Miss  Coutts,  demanding  payment ; 
and,  on  the  31st  March,  made  his  affidavit  of  debt  in  the  Court 
of  Bankruptcy,  stating  her  to  be  a  trader  within  the  bankrupt 
laws.  Miss  Coutts's  legal  advisers  deemed  it  the  fittest 
course  that  Mr.  Dunn  should  be  indicted  for  perjury  on  this 
affidavit ;  and  in  February,  1847,  he  ^as  tried  before  Lord  Deu- 
man  ;  and,  being  convicted,  was  sentenced  to  eighteen  months 
imprisonment,  and  required  to  find  sureties  to  keep  the  peace 
for  two  years  further.  He  was  not  released  from  custody  till 
August,  1850. 

The  next  act  is  that  which  calls  for  consideration  here.  On 
the  25th  November,  1851,  Mr.  Dunn  brought  an  action  to  enforce 
this  very  same  claim  of  100,000/.,  founded  on  the  bill  which  he 
drew  in  March,  1846,  in  pursuance  of  the  supposed  authority  of 
December,  1844.  We  have  to  inquire,  is  this  proceeding  a  false 
pretence,  or  can  Mr.  Dunn  believe  that  his  demand  rests  on 
honest  ground  ? 

I  have  looked  into  the  evidence  for  anything  calculated  to 
produce  such  belief  in  Mr.  Dunn's  mind,  and  I  find  no  fragr 
ment  of  fact  or  of  circumstance  which  could  give  him  that 
belief.  It  is  indeed  possible  that  a  perseverance  in  wrong  may 
at  last  so  blunt  a  man's  perceptions  on  a  particular  subject,  that 
his  mind  will  cling  to  conclusions  in  the  utter  absence  of  any-> 
thing  from  which  common  reason  cs^n  draw  them.  I  am  not 
warranted  in  imagining  such  excuse.  I  see  in  Mr.  Dunn  much 
power  of  reasoning  ;  and  it  is  my  duty,  in  viewing  his  conduct, 
to  hold  him  responsible  for  it.  Where,  then,  can  I  find  cause  to 
suppose  that  the  pretence,  though  false,  was  believed  to  be  true  ? 
In  the  weighing  of  evidence  we  often  find  that,  while  there  U 
something  in  both  scales,  the  one  so  preponderates  over  the 
other,  that  all  persons  are  relieved  from  doubt.  Here  all  is  in 
one  scale :  nothing  in  the  other.  When  Miss  Coutts  herself, 
and  Mr.  Majoribanks,  and  Mr.  Humphreys,  swear  that  tha 
writing  is  not  her  writing,  and  when  no  one  has  ever  yet  said 
that  it  is,  that  point  is  settled.  This,  however,  is  not  enough : 
we  inquire  has  anything  happened  to  cause  Mr.  Dunn  to  think 
otherwise  ?  He  knows  and  can  appreciate  the  evidence  which 
concludes  that  point.  What  is  there  which  can  tempt  his 
understanding  to  doubt  it  ?  Has  he  a  witness  to  suggest  a  con- 
tradiction ?  He  had  none  at  the  trial  before  Lord  Denman.  He 
had  none  for  the  trial  appointed  last  February,  in  the  Court  of 
Queen's  Bench.     He  has  none  now.     He  complains  that  that 
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trial,  which  he  had  so  long  delayed,  was  not  again  put  off  that 
he  might  produce  a  witness.  He  does  not  pretend  that  that 
witness  would  have  come  on  a  later  day.  None  such  is  forth- 
coming now :  and,  while  he  declines  to  disclose  who  the  person 
is,  we  are  entitled  to  discredit  his  or  her  existence. 

All  positive  evidence  being  thus  in  one  direction,  with  no  at- 
tempt in  the  other,  is  there  anything  in  the  circumstances  which 
coald  bring  Mr.  Dunn  to  believe  that  which  he  says  he  did  be- 
lieve? At  the  time  when  that  warrant  to  draw  money,  expressed 
mVerse,  came  to  Mr.  Dunn,  he  had  been  contiqi^ously  for  three 
years  and  a  half,  and  was  still  in  prison,  on  a  detainer  caused  by 
his  offensive  conduct  towards  the  very  person  to  wliom  he  pretends 
to  attribute  that  communication.     Did  these  facts  bespei^k  her 
to  be  the  author  ?    He  says,  indeed,  that  when  the  postman  had 
delivered  that  epistle  to  the  prison,  he  wrote  a  letter,  which  has 
been  read,  full  of  gratitude  and  enthusiasni :  and  he  insists  thftt 
the  fact  of  his  writing  it  is  proof  that  he  believed  in  the 
genuineness  of  that  which  he  had  received.    It  m^y  be,  that  he 
did  not  know  the  author.     It  is  possible  that  other  inmates  of 
the  prison,  knowing  his  habit  of  sending   those  unjustifiable 
letters,  should,  as  a  hoax,  contrive  those  curious  rhymes,  to  have  a 
momentary  laugh  at  his  expense.    But  if  they  could  impose  upon 
him  for  the  moment,  how  long  would  such  an  imposition  last  ?  In 
the  absence  of  any  belief  founded  on  a  knowledge  of  the  writing, 
what  would  be  the  inference  that  an  intelligent  man  would 
draw  from  the  matter  in  this  document?   There  is  internal  evi- 
dence of  authorship.     The  *^  capias  ad  bsX  faciendum^^  and  other 
phrases,  would  indicate  to  him  that  it  came  from  a  man  and  a 
lawyer,  as  plainly  as  the  infusion  of  vulgarity  would  show  that 
it  did  not  come  from  a  well-educated  woman.     The  conviction 
which  the  stanzas  are  said  to  have  inspired  was  not  their  pro- 
bable effect.     They  contain  more  of  ridicule  than  of  sympathy. 
Bat  if  any  one  caji  credit  that  they  prompted  the  extravagant 
epistle  about  love  and  money  which  presently  followed  from 
Mr.  Dunn,  let  them  note  how,  in  a  few  days,  he  lapsed  into  ^ 
different  strain,  promising  an  appeal  to  the  Insolvent  Court. 

These  remarks  touch  only  the  possibility  that  Mr.  Dunn,  in  the 
beginning  of  1845,  could  be  deluded  into  the  belief  that  that 
communication  authorised  him  to  make  a  claim  on  Coutts's  bank. 
Our  question  is,  did  he  believe  it  in  November,  1851  ?  In  the 
interval,  he  had  had  the  opportunity  of  explaining  his  circum- 
stances to  the  Bankrupt  Court.  He  there  detailed  his  rights, 
and  swore  to  them.  The  right  to  claim  the  good  round  sum 
was  not  in  the  matters  disclosed.  Another  year  almost  had 
elapsed,  when  his  boldness  rose  to  make  the  claim.    It  was  con- 


1853. 


Rb  Richabd 
Dunn. 

Judgmeni. 
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.  ^^^^'  ,      founded  by  a  conviction  for  perjury.     The  verdict  of  a  jury 

Be  Richard    found^  that  the  claim  not  only  was  not  based  in  truth,  but  was 

^^^^'        asserted  without  belief  in  its  truth.     I  hold  my  mind  free  to 

N  gmen .      rg^jy^  ^n  ^h^t  might  lead  me  to  a  conclusion  different  from 

that  of  the  jury  who  tried  that  case.     But  I  find  no  fact  not 

circumstance  to  shake  it :  and,  if  it  was  then  without  excuse  to 

have  pretended  that  the  demand  was  just,  how  palpable  now  is 

the  falsehood  of  that  pretence,  when  the  efforts  of  six  years 

have  produced  no  spark  of  evidence  to  improve  its  character. 

This  case  is,  indeed*  one  of  much  aggravation.  It  is  sad  to 
reflect  on  the  power  which  any  one  of  perverse  and  ill-regulated 
mind  has  to  inflict  discomfort  and  uneasiness  even  on  those 
whom  there  can  be  no  provocation  to  molest.  Mr.  Dunn, 
without  a  shadow  of  excuse,  continued  for  years  to  annoy  with 
his  persevering  impertinence,  a  lady,  to  whom  he  was  an  utter 
stranger,  outraging  all  propriety,  first  by  his  offensive  letters, 
and  then  by  his  absurd  and  false  demands ;  and  this  course  was 
pursued  towards  one  whose  exemplary  life,commands  the  esteem 
and  respect  of  all  classes,  —  actively  employed  in  doing  good 
without  ostentation.  The  persecution  of  this  lady  must  raise 
the  indignation  of  every  good  and  generous  mind.  Painful,  too, 
is  the  consideration  of  that  which  it  has  entailed  on  the  offender 
himself.  He  suffered  imprisonment  as  the  lawful  result  of  his 
conduct,  and  that  imprisonment  was  lengthened  by  his  own 
obstinacy  in  not  seeking  to  be  relieved  from  it.  Again,  the 
loss  of  liberty  followed  for  an  offence  against  the  criminal 
law,  —  an  offence  which  has  been  actually  repeated  this  day  in 
swearing  to  the  schedule  that  lies  before  me.  It  is  deplorable 
to  think  that  such  a  fate  has  been  studiously  sought  by  one 
whose  intelligence  and  energies  are  such  as  to  have  promised 
success  and  honour  in  his  profession. 

Mr.  Dunn  will  be  discharged  forthwith  as  to  other  creditors* 
and,  with  regard  to  the  detaining  creditor  (Miss  Coutts),  when 
he  has  been  in  custody  at  her  suit  for  a  period  of  ten  calendar 
months  from  the  date  of  the  vesting  order. 

Attorneys,  Wright;  — Humphreys. 
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EXP  ARTE  ADAMS,  IN  RE  WESTBROOK,  AND        '      '      ' 
EXP  ARTE  ADAMS,  IN  RE  KIRK,  (a) 

^  ^  Court  op 

Bank  HIT  p'l'cv 

Before  Mb.  Commissioner  Goulburn.  Oc/.  i9.  26. 

,^  &  29. 

JjY  a  private  act  passed  in  the  5th  and  6th  of  Will.  4.,  entitled  Fraud,  if 
«  An  Act  for  establishing  a  Market  for  the  Sale  of  Cattle,"  at  -j^s^Snf ' 
Idbgton,  J.  Perkins,  his  heirs  and  assigns,  were  authorised  to  ground  for  an- 
open,  establish,  and  hold  a  market  for  the  sale  of  live  cattle,  jlldication  in ' 
to  be  called  the  **  Islington  Cattle  Market,"  with  all  necessary  bankruptcy  j 

-,  °      .  ,  i/»i  !•  ""t  mere  con- 

powers  for  the  support  and  continuance  thereof,  but  subject  to  cert  is  insuffi- 
Buch  compensation  to  the  mayor,  commonalty,  and  citizens  of  *^^^°f  since  the 
London,  as  therein  mentioned.  late  Act. 

Mr.  Perkins,  after  having  expended  nearly  200,0007.  in  en-  ^^e  ©ri^eti 
deavouring  to  establish  this  market,  contracted  with  the  bank-  i8not/>er«e 
rapt,  Westbrook,  in  1848-9,  for  the  sale  to  him  of  the  market  where"the 
premises  for  85,000/.,  of  which  sum  it  was  agreed  that  50,000/.  bankrupt  wa« 

descril)ed  in  the 

should  remain  on  mortgage.  petition  for  ad- 

In  1849  a  joint  stock  company  was  proposed  for  establish-  judica^n  as  of 

ing  a  cattle  market,  with  abattoirs,  under  the  name  of  ^' The  neither  of' 

Islington  Cattle  Market  and  Abattoir  Company  f  with  a  capital  ^^^^^^' 

of  200,00021,  in   20,000  shares  of  10/.  each :  both  bankrupts  business  ai- 

were  promoters.     Westbrook  afterwards  became  a  director,  and  Jjfce* where  he 

he  and  Kirk  both  signed  the  deed  of  settlement  as  shareholders,  did  carry  on 

T7-.  1  1  "J.  A  A  ...  .        business,  was 

Kirk  was  also  resident  manager.     After  remainmg  m  possession  not  adverted  to, 
for  about  a  year,  Westbrook  contracted  to  sell  to'  the  company  ^^  '*  ^j^  not 

M  i.-&ri  1  .  i    ftppcftr  that  any 

for  105,000/-,  and  in  March,  1850,  the  premises  were  conveyed  one  had  been 
to  Westbrook  and  others,  as  trustees  for  the  company,  in  fee,  ^^^,*  or  ^t 

,  .  t-      'f '         ^   '   the  misdescrip- 

subject  to  the  mortgage.     The  directors,  being  unable  to  raise  tion  was  made 
their  capital,  made  default  in  paying  off  the  mortgage-money,  J^entrntent.— 
in  consequence  of  which,  Perkins  recovered  the  premises  in  Held,  a  suffi- 
ejectment,  and  took  possession  in  July,  1852;  whereupon  the  tion^witilinthe 
company,  which  had  never  been  completely  registered,  was  dis-  89th  section  of 
solved,  and  their  scheme  abandoned.  c.  loe. 

In  1848  the  premises  were  opened  as  a  market  and  lairage,      ^^if.^*^^" 
and  on  the  27th  November  in  that  year,  the  following  circular  opened  a 
was  issued :  —  ^*^«  ^«F ,  ^ 

cattle,  and  had 

"  Islington  Market.  —  Notice  is  hereby  given,  that  the  busi-  ^^^  ^^y  ^?  ^^« 

•  ,m  w   «s  drovers  usinsr 

ness  of  the  above  market  wiU  commence,  for  the  sale  of  cattle,  the  lairage 

with  a  view  to 

(a)  Reported  by  A.  A.  Doria,  Esq.  his'own  ac-^  ^^ 

count,  and 
tfterwards  in  connection  with  others  as  a  company,  in  their  endeavour  to  establish  a  market,  but  in 
which  they  failed, — Held  to  be  a  trading,  as  a  hay-dealer,  within  the  operation  of  the  bankrupt  laws. 
Where,  in  a  petition  to  annul,  fraud  and  collnsion  are  charged,  and  the  charge  is  wholly  unsup- 
ported b^  affidavit,  and  not  substantiated  by  the  evidence,  and  the  abjudication  is  upheld,  the  peti- 
tioner wiU  be  ordered  to  pay  the  costs. 
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^^^^'         sheep,  and  pigs,  on  Tuesday  the  9th,  and  Friday  the  12th  days 

ExpARTE      ^^  January,  and  for  the  sale  of  horses,  hay,  and  straw,  on  Wed- 

Adamh,  in  re  nesday  the  10th  of  January,  1849,  and  will  continue  open  on 

AND  ExpAR'ne  the  same  days  in  every  succeeding  week.     The  kirage  is  now 

^^^Ki*  ^^  *"  complete.     Fodder  and  water,  with  every  other  requisite,  will  be 

StatemeikL      ^^W^^^^  ^°  ^^  premises,  on  the  most  moderate  terms.  By  order, 

Armstrong  and  Westbrook,  solicitors.     Henry  Kirk,  manager. 

Market-house,  Islington." 

In  the  deed  of  settlement,  the  object  and  business  of  the  com- 
pany b  described  ^^  as  of  a  cattle  market,  for  the  sale  of  live 
cattle,  beasts,  &c«,  and  live  stock ;  also  as  a  dead  meat  market, 
and  for  abattoirs ;  and  to  provide  stores  and  warehouses  for  the 
reception  and  warehousing  of  farming  stock  and  agricultural  im» 
plements." 

The  nmrket  proved  a  failure,  and  the  premises  remained 
open  as  a  lairage,  first  on  account  of  Westbrook  for  a  year, 
and  then  of  the  company,  until  the  dissolution  at  Midsummer, 
1852. 

Considerable  profit  was  derived  from  the  sale  of  the  hay,  but, 
on  the  whole,  great  losses  were  incurred,  and  the  directors 
were  compelled  to  raise  large  sums  upon  their  joint  and  several 
promissory  notes. 

In  March,  1863,  Adams  entered  up  judgment  in  the  Court 
of  Exchequer,  in  an  action  against  Westbrook,  for  342  liL 
Westbrook  afterwards  filed  a  declaration  of  insolvency,  which 
constituted  the  act  of  bankruptcy,  and  upon  which  he  was 
adjudicated  bankrupt  on  the  23rd  September  on  the  petition  of 
one  Barker,  who  claimed  1067.  13^.  Ad.  as  due  from  Westbrook^ 
in  his  capacity  of  director,  for  advertising  the  company. 

On  the  12th  July,  1853,  Kirk,  being  then  a  prisoner  for 
debt,  petitioned  the  Insolvent  Debtors'  Court,  upon  which  the 
usual  vesting  order  was  made ;  but,  as  he  did  not  file  his  sche- 
dule, nothing  further  was  done.  On  the  9th  August,  Adams 
entered  up  judgment  against  him  in  an  action  in  the  Court  of 
Exchequer  for  3221/.  16«.  6c/.  He  committed  an  act  of  bank- 
ruptcy by  lying  in  prison  for  twenty-one  days;  and  on  the 
7th  September  was  adjudged  bankrupt  on  the  petition  of  one 
Nisbett>  who  claimed  to  be  a  creditor  for  the  amount  of 
214/.  145.  Qd.  for  money  advanced  on  a  promissory  note  for 
250/.  made  by  £jrk,  Westbrook,  and  three  other  of  the 
directors  of  the  company. 

Mr.  Adams  presented  two  petitions,  praying  that  the  adjudi- 
cation in  each  bankruptcy  might  be  annulled  at  the  cost  of  the 
petitioning  creditors  respectively,  on  the  ground  of  there  being 
no  trading  in  either  case ;  nor  a  sufBcient  petitioning  creditor's 
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KiBK. 

Statement 


debt;  nor  any  assets  for  distribution :  and  charging  that  in  his  be-         1853. 
lief  "  the  petitions  for  adjudication  were  filed  fraudulently,  and      Expartb 
in  collusion  with  the  bankrupts,  for  the  purpose  of  discharging  Adams,  in  r£ 
them  from  their  liabilities,  and  not  for  the  purpose  of  distributing  ^^d  exparto 
any  assets  amongst  the  creditors."  Adams,  in  rb 

A  number  of  afiidavits  were  filed,  and  a  mass  of  conflicting 
evidence  gone  into,  from  which  it  appeared  that  bay  was  sup- 
plied to  the  drovers  using  the  lairage  at  a  fixed  price  of  Ss.  a 
truss;  —  that  the  moneys  received  for  the  hay  went  to  the 
general  fund,  but  that  the  charges  for  hay  were  kept  distinct 
from  those  for  lairage,  and  separate  accounts  ako  kept  of  the 
purchases  and  sales  of  hay ;  —  that  Westbrook  signed  several  of 
the  cheques  for  the  purchase  of  hay ;  —  that  he  and  Kirk,  with 
others  of  the  directors,  examined  the  accounts  weekly; — that 
it  was  not  compulsory  on  the  drovers  to  purchase  their  hay 
from  the  company,  but  that  they  might,  if  they  so  wished,  pro- 
vide it  from  elsewhere; — and  that  the  hay  was  not  used  for 
anj  other  purpose,  than  for  the  cattle  using  the  lairage,  and  a 
horse  belonging  to  the  company. 

It  was  also  stated  that  the  hay  was  not  bought  and  sold 
vith  a  view  to  a  profit,  while  on  the  other  side  it  was  declared^ 
and  Weatbrook,  in  his  examination,  admitted  it  as  a  fact, 
that  a  profit  was  contemplated  from,  and  a  large  profit  actually 
realised  by  the  sale  of  the  hay.  The  affidavits  in  support 
charged,  that  Nisbett  had  consented  to  be  the  petitioning 
creditor  in  Kirk's  case,  upon  having  his  costs  and  expenses 
guaranteed,  and  that  such  had  been  guaranteed  by  the  friends 
and  relations  of  Kirk.  This  was  denied  by  Nisbett  in  bis 
affidavit. 

Westbrook  fnrther  sitated  that  he  had  given  up  to  the  official 
assignee  18,000  shares  in  the  company,  which,  in  the  event  of 
a  Chancery  suit  then  pending,  for  the  recovery  of  the  sum  paid 
to  Parkins  in  part  of  the  purchase,  on  the  ground  of  the  title 
being  defective,  proving  successful,  would  be  worth  1/.  per 
share;  that  he  held  130  shares,  of  20L  each,  in  the  English 
Widows'  Fund  Assurance  Society ;  and  that  a  sum  of  200/. 
vas  still  due  to  him  for  attendances,  as  a  director  of  that 
company. 

Mr.  Cooke  and  Mr.  Petersdorff,  for  the  petitioner.  The 
affidavits  in  support  of  the  trading  are  susceptible  of  explana- 
tion :  they  depose  to  a  legal  fact.  There  may  be  an  apparent 
trading  sufficient  to  support  the  allegation,  but  insufficient  to 
uphold  the  adjudication.  The  allegation  of  trading  is  the 
effect  of  such  buying  and  selling  in  the  mind  of  the  party 
makinir  the  affidavit.      To  support  the  trading  the  affidavit 
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1853.         must  contain  all  the  facts  relied  on.     The  first  knowledge  oF 

ExpABTE      Westbrook  is  that,  as  a  director  of  the  company  he  bought  and 

Adams,  in  rb  g^jj  j^™^     j)j^  jj^  j^  g^  ^^g  ^  means  of  obtaining  a  livelihood, 

WEBTBROOK,  ''  X       •  1  1  1_ 

AXD  KxpARTE  or  simplj  as  a  member  of  the  company  ?     It  is  clearly  shown, 
^^^KiRK^  ""  that  the  buying  and  selling  was  for  the  purposes  of  the  lairage. 
Argument,      and  incidental  to  the  enjoyment  of  the  land,  and  not  for  the 
purpose  of  trade.    The  public  generally  were  not  supplied  from 
this  source.     The  company  did  not  buy  and  sell  as  a  trading 
cx)mpany.     The  ground  was  never  opened  as  a  cattle  market, 
although  the  ulterior  object  was  to  establish  a  market  there, 
when  that  of  Smithfield  should  be  abolished.     It  was  simply  a 
place  of  rest  for  cattle  in  their  way  to  and  from   Smithfield* 
The  chief  business  of  the  company  was   to   keep  a  lairage, 
and  that  required  provision  to  be  made  for  the  foddering   of 
the  cattle,  as  the  drovers  did  not  bring  their  hay  with  them. 
The  purchase  and  sale  of  the  hay  was  incidental  to  the  lairage, 
and  was  no  more  a  trading  than  a  schoolmaster's  purchasing 
food  and  books  for  his  pupils ;    Valentine  v.  Vauffhan.  (a)    It 
cannot  therefore  be  considered  a  trading,  within  the  operation 
of  the  bankrupt  laws.     [Mr.  Commissioner  Goulbunu     In  the 
case  of  farmers  buying  and   selling   hay,  the  question   was, 
whether  this  was  done  for  farming  purposes  :  was  it  consistent 
with  the  ownership  of  the  land  ?]     Several  questions  arise  in 
this  case.    First,  to  what  extent  did  the  owner  carry  on  trade  ? 
Secondly,  with  what  intent  or  design  ?     Here  the  intention  is 
not  shown,  nor  the  quantity :  no  facts  arc  disclosed  of  a  trading, 
sufficient  to  make  it  a  trading  under  the  bankrupt  laws.     The 
only  facts  disclosed  are,  that  the  company  took  the  land  of 
Perkins,  and  did  no  more  than  Perkins  had  done  before  them. 
The  lairage  must  not  be  lost  sight  of;  it  cannot  be  separated 
Ax)m  the  supply  of  hay :  it  was  sold  at  a  price  fixed  and  un- 
changed, and  there  is  uq  pretence  for  saying  this  was  a  trading 
for  a  profit.     The  prospectus  announces  that,  ^^  The  market 
is  in  complete  order,  and  already  more  than  a  thousand  head  of 
cattle  are  sent  weekly,  for  the  advantage  of  the  superior  lairage, 
water,  &c."     It  then  goes  on  to  enumerate  the  advantages  of 
the  proposed  market,  which  are, —  first,  the  establishment  of  a 
dead  meat   market,  adjoining  the  cattle  market ;  —  secondly, 
permission  to  slaughter,  &c. ;  —  thirdly,  accommodation  to  all 
persons   connected  with  Smithfield  Market  ;  —  fourthly,  the 
market  will  be  conducted  with  every  regard  to  both  buyer  and 
seller,  &c. ;  —  and  fifthly,  stores  and  warehouses  will  be  pro- 
vided for  receiving  farming  stocky  agricultural  implements,  &c. 

(a)  Peake,  108. 


THE  BANKRUPTCY  AND  INSOLVENCY  REPORTS.  131 

What  would  have  been  the  position  of  Perkins,  or  of  the      ,  ^^^^' 
owner  of  the  freehold  ?     Can  it  be  said  he  would  have  been      Exparte 
subject  to  the  bankrupt  laws?   In  brickmaking  there  has  always  ^^^^  ^  «« 
been  evidence  to  show^a  working  distinct  from  the  enjoyment  and  Expari^ 
of  the  land.     Here  the  object  of  the  parties  is  incompatible  with     ^'*Knur  "* 
tbe  idea  of  a  separate  trading.     They  never  contemplated  be*      Argument 
coining  traders  or  dealers  in  hay.     The  hay  ficcount,  if  included 
in  the  transactions  of  the  company,  form  part  of  the  mode  iu 
which  the  affairs  of  the  company  were  to  be  conducted.     In 
every  case  of  equivocal  trading,  we  find  that  the  primary  object 
is  of  a  very  limited  character.     All  the  evidence  before  the 
Court  shows  the  dealing  in  hay  to  be  so  mixed  up  with  the  ob- 
ject of  the  company,  as  to  render  it  impossible  to  say  it  was  a 
separate  trading. 

2Ddly.  There  are  no  assets  in  either  case,  and  no  likelihood 
of  any.  Westbrook  has  signed  a  declaration  of  insolvency. 
Their  sole  object  in  coming  here,  affecting  to  be  traders,  is  to 
free  themselves  from  their  liabilities.  It  is  not  right  or  proper 
that  the  machinery  of  this  Court  should  be  put  in  motion,  when 
the  object  is  for  the  benefit  of  the  debtor  alone.  That  pro- 
oeedings  in  bankruptcy  can  only  be  maintained  where  there  are 
assets  for  administration  in  esse  or  in  posse  has  been  decided 
over  and  over  again.  [Mr.  Commissioner  6rot//&ttm.  Ijord  JEldon 
has  kid  it  down  somewhere,  that  to  sue  out  a  petition  in  bank- 
raptcy  for  any  other  purpose  than  the  administration  of  assets  is 
a  fraud  upon  the  Great  Seal.]  Most  certainly  no  man  ought  to 
be  allowed  to  do  indirectly  what  he  may  not  do  directly.  It  is 
plain  that  the  Legislature  contemplated,  that  no  pauper  should 
be  relieved  by  an  act  of  bankruptcy,  for  it  has  in  the  Bank- 
rupt Law  Consolidation  Act  distinctly  enacted,  that  no  trader 
should  make  himself  a  bankrupt,  without  showing  the  proba- 
bility of  his  estate  paying  five  shillings  in  the  pound.  There  is 
no  ground  for  saying  on  the  part  of  the  bankrupts  that  there  is 
any  pro^  erty  to  be  administered.  Exparte  Brundrett  (a)  In 
Exparte  TayUtr  (ft)  it  is  laid  down  by  Sir  6?.  Rose,  that  "  where 
a  bankrupt  has  no  property,  and  the  petitioning  creditor,  well 
knowing  that  fact,  issues  a  fiat  against  him,  not  for  the  pur- 
pose of  any  distribution  of  property,  but  for  the  mere  purpose 
of  eqabling  the  bankrupt  to  obtain  his  certificate,  and  get  dis- 
charged from  his  debts  without  paying  one  farthing  in  the 
pouifd,  it  is  impossible  to  deny  that  the  fiat  is  void  on  the 
ground  of  fraudulent  concert.**  Here  also  the  object  of  the  peti- 
titioning  creditors  is  to  lend  themselves  to  the  purposes  of  the 

(a)  3  M.  &  Ayr.  50.  Qi)  4  D.  &  Ch.  125. 
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,  ^^^'  ,      bankrupts ;  and  this  brings  me  to  my  third  objection,  —  oon- 
ExPARTE     cert  and  collusion. 
AyEBTORooKT       3rdly.  That  mei*e  concert  is  an  insufficient  cause  for  annulling 
AND  ExpARTs  an    ftdjudication    appears    in  Exparte  Gaitskells  (a),  Exparte 
^^KirkT  "  Lewis  (A),  and  Exparte  Spider,  (c)    In  the  latter  case.  Sir  J. 
4rgumnu.      Cross  Said,  ^*  Under  all  the  circumstances  of  that  case,  it  was 
impossible  to  doubt>  but  that  the  fiat  was  concerted  to  defeat  the 
execution ;   tiot  for  the  purpose  of  serving  the  creditors,  but 
for  the  priyate  purposes  of  the  bankrupt,  and  the  petitioning 
creditor" ;  and  he  annulled  the  fiat  at  the  costs  of  the  party  who 
sued  it  out*     We  have  a  distinct  statement,  supported  by  affi^ 
davit,  that  there  are  no  assets,  and  no  prospect  of  any.     Oar 
charge  stands  uncontradicted;  and  consequently,  \^e  are  jus- 
tified in  seeking  that  this  Court  should  come  to  the  same  con- 
clusion. 

In  regard  to  Kirk's  case,  that  is  somewhat  different  in  it^ 
circumstances.  He  is  in  custody.  The  act  of  bankruptcy  on 
bis  part  was  lyiAg  in  prison  more  than  twenty-one  days.  He 
had  filed  his  petition  in  the  Court  of  Insolvency,  but  instead  of 
going  on  with  the  proceedings  there,  he  comes  to  this  Court.  It 
is  his  own  fault,  therefore,  that  he  is  still  in  prison.  The  pointd 
in  Kirk's  case  are  similar  to  those  in  Westbrook's.  There  is  no 
trading.  He  is  not  a  shareholder ;  and  can  have  no  interest  or 
claim  in  the  result  of  the  proceedings  in  Chancery  now  pending. 
He  was  the  resident  manager  with  a  salary ;  and  was,  there- 
fore, only  the  servant  of  the  company.  He  is  also  incorrectly 
described.  In  the  petition  for  adjudication  he  id  mentioned  as 
carrying  on  trade  at  the  cattle  market,  but  he  is  not  described 
as  of  that  place.  Exparte  Lewis,  (d)  The  description  is  essential. 
He  should  be  particularly  described  as  of  the  place  where  the 
trading  is  alleged  to  have  been  carried  on';  instead  of  this,  he  is 
described  as  of  two  other  placed,  where  he  resided,  but  at  neither 
of  which  did  he  carry  on  any  trade.     There  are  no  assets. 

Mr.  Lawrance  (Solicitor)  for  Barker,  the  petitioning  cre- 
ditor of  Westbroofc.  The  questions  raised  by  the  counsel 
on  the  other  side  are,  1st.  Trading  or  no  trading?  2ndl7. 
Whether  the  assets  are  sufficient  to  support  the  petition 
for  adjudication?  and,  3rdly.  Collusion.  This  is  not  an  applica- 
tion to  set  aside  the  adjudication.  The  bankrupt,  Westbrook, 
is  no  party  to  the  proceeding ;  but  the  issue  is  immediately  be- 
tween the  petitioning  creditor  and  the  petitioner.  There  is  in 
this  case  abundant  evidence  of  trading.  Look  at  the  invoices  in 
the  possession  of  the  official  assignee,  and  the  books  of  the  com- 


t 


a)  M.  &  Ch.  160.  (c)  2  M.  D.  &  D.  393. 

b)  1  M.  D.  &  D.  365.  (d)  Ubi  supra. 
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pany,  it  is  impossible  to  doubt  that  the  evidence  of  trading  is      .  ^^^^'  , 
80  abundant,  as  to  set  this  question  at  rest.    The  ulterior  object      Exparte 
was '  to  establish  a  market ;  and  the  evidence  shows  that  this  ^^J^^^ 
was  an  abortive  scheme,  which  failed  in  its  conception.  Perkins  and  Expaktb 
failed  in  his  endeavours  to  establish  this  market,  because  he  was       ^kir  ™  "" 
unable  to  pay  to  the  corporation  of  London  a  sum  of  money,       Argvment 
equivalent  to  the  tolls  of  Smithfield  Market.     The  company 
cannot  come  under  the  pro^idions  of  the  Joint  Stock  Company's 
Act,  not  being  completely  registered.     The  concern  is  wholly 
without  the  exception  of  the  65th  clause  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  as  not  being  ''an  incorporated  com- 
mercial or  trading  company,  established  by  Charter  or  Act  of 
Parliament"     There  was  a  case  of  Seagrim  before  this  Court 
only  a  few  days  ago  (a),  in  which  the  bankrupt  was  described 
as  a  gas-man,  and  it  was  sought  to  establish  a  trading  *^  as  a 
director  and  shareholder  in  the  Winchester  Gas-light  and  Coke 
comimny,  part  of  the  business  being  to  purchase  coal,  and  con- 
vert it  into  gas,  and  also  to  sell  the  coke  and  tar  to  any  person 
ap|)lying  for  it."     But  I  contend  that  even  if  this  company  had 
been  fully  registered,  and  was  a  perfect  company,  the  buying 
and  selling  of  bay  was  no  more  a  necessary  part  of  their  market, 
than  the  buying  and  selling  the  carriages  used  in  conveying  the 
beasts.     In  the  cases  of  Bolton  v.  Sowerby  {b\  and  Stewart  v. 
BaU  (c),  it  was  held,  that  a  farmer,  who  occasionally  buys  hay, 
com,  &c.,  with  a  view  to  sell  again  for  a  profit,  was  not  a  trader 
within  the  bankrupt  laws.     But  in  this  case  we  are  not  con- 
fined to  a  single  act  of  buying  and  selling ;  it  was  a  general 
system.     Westbrook  and  others  purchased  in  large  quantities 
by  the  load,  and  sold  by  the  truss.    Distinct  accounts  were  kept 
of  the  buying  and  selling  of  hay  ;  and  these  are  distinct  from 
the  lairage.     Was  the  hay  then  incidental  to  the  lairage  ?     Cer- 
tainly not.     The  straw  was  incidental  to  the  lairage,  and  this 
was  not  charged  for.     Assuming  that  the  company  had  obtained 
their  Act,  still,  as  the  directors  had  travelled  beyond  the  object 
of  their  deed  of  settlement,  in  which  there  was  not  a  word  of 
lairage,  and  had  bought  and  sold  hay,  they  became  subject  to 
the  bankrupt  laws.     The  prospectus  makes  no  mention  of  the 
sale  of  hay.     The  question  whether  a  man  is,  or  not  a  trader 
does  not  depend  upon  there  being  a  profit,  but  whether  the 
trading  is  carried  on  with  a  view  to  a  profit.     The  result  being 
of  loss,  and  not  of  profit,  does  not  afiect  the  question  of  trading. 
Whether  as  directors  they  intended  to  buy  and  sell  hay  is  not 

(a)  Cor,   GouLhim^  30th    Sept.  (c)  2  Kew  R.  79.,  cited  in  New* 

1853.  land  y.  BeU. 

(6)  11  East,  274. 

B.  &  I. — VOL.  I.  M 
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.  ^^^'  ,      the  question.     If  they  did  so,  although  it  was  not  so  contem- 
ExpABTB      plated,  they  were  liable.  In  Patman  v.  Vatyhan  (a),  AshurstJ. 

^Bsra^K*  ®*^^*  "  ^  ^^  "^*  °^^  consider  the  question  of  law  to  be  governed 
AMD  ExPABTE  hj  the  quautum  of  trading ;  but  I  take  the  rule  to  be  this^  that 
^iR^  ""  where  it  is  a  man's  common  or  ordinary  mode  of  dealing,  or 
Argument  where,  if  any  stranger  who  applies  may  be  supplied  with  the 
commodity,  in  which  the  other  professes  to  deal,  and  it  is  not 
sold  as  a  favour  to  any  particular  person,  there  the  person  so 
selling  is  subject  to  the  bankrupt  laws."  See  also  Bartholomew 
V.  Sherwood,  (b)  Both  these  cases  are  cited  in  Cooke's  Bank- 
rupt Laws  (c),  and  are  referred  to  and  commented  on  in  Stewart 
V.  Ball,  (d)  So  Newland  v.  Bell{e)  as  to  the  object  of  profit; 
Holroyd  v.  Gwynne  (/),  and  Exparte  Lavender  (ff)  as  to  the  ques- 
tion of  intent.  Even  in  bankruptcy  a  man's  intention  cannot 
be  ascertained,  except  from  his  accounts.  The  question  of 
bankruptcy  was  discussed  at  the  company's  board.  The  65th 
sect,  of  the  Bankrupt  Law  Consolidation  Act  is  an  exception, 
so  to  speak,  against  common  rights,  and  must,  therefore,  be  con- 
strued strictly.  This  case  is  different  from  that  of  a  livery-stable 
keeper.  The  charge  for  lairage  was  not  a  comprehensive  charge : 
had  it  been  so  I  could .  have  understood  it.  No  further  charge 
was  made  for  the  lairage  of  the  cattle,  which  came  back,  and 
remained  for  the  week,  but  the  charge  was  for  hay  only.  In 
the  case  in  Holt,  Gtbbs  C.  J.  lays  down  the  principle  thus :  — 
"  If  a  gentleman  or  farmer  buy  horses,  sheep,  or  pigs  for  the 
use  of  his  family,  and,  being  overstocked,  sells  them  again,  he  is 
not  a  trader.  But  if  he  buys  with  a  view  of  profit  from  a  re- 
sale, he  is  within  the  bankrupt  laws.  In  the  latter  case  the 
smallness  of  the  profit  does  not  signify,  and  one  instance  of 
buying  and  selling  is  suflScient.  The  fact  and  the  question  of 
intention  are,  however,  for  the  jury."  Westbrook  had  been  a 
dealer  in  hay  before  he  joined  the  company,  and  had  made  a 
large  profit.  What  Westbrook  did  from  1849  to  1850  he  did 
from  1850  to  1852 ;  and  what  he  did  before  1850  is  an  act  con- 
sistent with  what  he  did  since. 

As  to  the  charge  of  fraud  and  collusion  they  have  not  ven- 
tured to  swear  to  it.  Mr.  Adams  has  made  no  affidavit  in  sup- 
port ;  not  the  ordinary  aflSdavit  required  by  the  Joint  Stock 
company's  Act.  Nor  does  Clarke  venture  to  swear  to  this 
charge.  In  every  case  cited  by  the  learned  counsel  collusion  is 
clearly  made  out.     GaitskelFs  case  (A),  Brundretes  case,  (i) 

(aS  1  T.  R.  572.  (/)  2  Taunt.  176. 

(b)  Ibid.  573  ».  (^)  4  D.  &  Ch.  484. 

CO  P-  55.  (A)  Ubi  supra, 

id)   Ubi  supra,  (t)    Ubi  supra, 

{e)  Holt,  N.  P.  C.  221.  ^^  ^ 
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Absence  of  assets  is  evidence  on  the  part  of  the  petitioning      ^  ^^^^'  ^ 
ereditor  to  serve  him,  when  proper.     The  object  of  this  adjudi-      Experts 
cation  is  to  discover  assets.     In  Hertsletfs  case  (a\  now  before  ^dams,  ix  rb 
the  Court,  the  same  has  been  done.     A  petitioning  creditor  pre-  and  Expartb 
aents  his  petition  in  this  Court  at  his  peril.     We  have  assets  to  ^^^^iji^  ** 
the  amount  of  200/.,  of  which  about  70/.  have  been  got  in.     In      Argumau. 
the  case  of  fVilUams  and  Marchant(b\  now  before  this  Court, 
there  was  not  a  farthing  of  assets  when  the  petition  was  filed? 
but  subsequently,  by  the  diligence  of  the  assignees,   and  the 
assistance  of  the  Court,  about  20,000/.  have  been  realised,  and 
every  creditor  has  been  paid  in  full. 

Mr.  Bagley,  for  Nisbett,  the  petitioning  creditor  in  Kirk's  case. 
This  is  a  petition  to  annul  at  the  instance  of  a  single  creditor, 
but  not  with  a  view  of  presenting  another  petition.  Kirk,  the 
bankrupt,  is  in  prison  at  the  suit  of  the  petitioner,  who  we  are 
told  is  a  bankrupt.  His  object  is  either  to  keep  Kirk  in  prison, 
or  eke  to  make  better  terms  for  himself  at  the  expense  of  the 
other  creditors. 

As  to  the  first  objection,  the  misdescription,  what  does  this 
mean  under  the  present  state  of  the  law  ?  By  the  89th  section 
of  the  Act  (c),  the  creditor  is  to  present  a  petition  in  a  certain 
form.  He  may  there  describe  himself  as  of  his  place  of  business, 
or  of  his  residence*  He  conforms  to  the  words  and  letter  of  the 
Act,  which  now  for  the  first  time  gives  the  liberty  of  describing 
himself  as  of  his  place  of  residence.  It  is  the  duty  of  the  officer 
of  the  Court  to  insert  the  proper  description  in  the  Gazette* 
In  Hennefs  case  {d)y  the  bankrupt  was  described  as  of  Duke 
Street,  St.  James's,  but  he  had  a  place  of  business,  where  he  had 
extensive  offices,  and  carried  on  a  large  business  :  Mr.  Commis- 
sioner Evans  admitted  this  was  sufficient.  It  was  carried  to  the 
Lords  Justices,  who  thought  that  the  justice  of  the  case  would  be 
met  by  putting  a  new  advertisement  into  the  Gazette.  The  de«- 
scription  we  have  given  is  strictly  and  literally  true.  A  man 
may  not  have  had  a  place  of  business  for  the  last  six  months,  and 


(a)  Cor,^  Fanhlanque  C,  9th  Sept. 
1853. 

(6)  Cor.j  GauUmm  C,  29th  Nov. 
1851. 

(d)  12  &  13  Vict.  c.  106.  s.  89. 
Bched.  (M.)  contains  the  form  of  the 
petition  by  a  creditor  for  adiudication, 
and  is  as  follows: — "The  humble 
petition  of,  &c.  Sheweth  that,  being 
a  trader,  and  having  resided  [or 
carried  on  business,  as  the  case  may 
he]  for  six  calendar  months  next 
iounediately  preceding  the  date  of 
this  petition  within  uie  district  of 
this  honourable  court,  that  is  to  say, 


at,  &c.,  is  indebted  unto  your  peti- 
tioner in  the  pum  of  ■  pounds, 
and  that  your  petitioner  has  been* 
informed  and  belieyes  that  the  said 

did   lately  commit   an   act  of 

bankruptcy  within  the  true  intent 
and  meanirtg  of  the  law  of  bank- 
ruptcy. Your  petitioner  therefore,'*, 
&c. 

The  misdescription  complained  of 
here  is,  that  Kirk  was  described  as 
of  his  residence,  but  not  of  his  place 
of  business. 

(<0  Cor.,  Fane  C,  19th  March, 
1853. 
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^  ^^^^'  ,      therefore  the  Act  requires  the  residence  or  place  cf  business. 
ExpAKTB       The  real  question  is,  was  the  petition  for  adjudication  intended 
Adams,  in  be  ^o,  and  did  it  mislead  any  creditor  by  the  description  given  ?     A 
AND  ExpARTB  Wdut  of  boTui  fidcs  must  bc  shown.     In  Exparte  Lewis  (a),  the 
'^^im'  *^  bankrupt  was  an  attorney's  clerk,  and  went  out  of  the  way  to 
Armment      ^^^^^  ^*®  creditors.     In  this  case  the  bankrupt  must  give  notice 
to  the  detaining  creditor,  Adams,  before  he  can  be  released. 
Exparte  Milk,  (b)     It  is  not  alleged   that  anybody  has  been 
misled  by  this  description.     In  fact,  and  I  assert  it  with  confi- 
dence, there  has  been  no  misleading. 

As  to  concert  and  collusion  between  Kirk  and  the  petitioning 
creditor,  let  us  see  how  this  is  charged.     It  is  charged  in  Clarke's 
a£Bdavit,  and  is  a  matter  of  belief  and  hearsay  throughout.     If 
it  had  remained  uncontradicted,  the  chaise  could  not  be  relied 
on  as  worthy  of  the  least  credit.     This  has  been  very  clearly  de- 
cided in  Equity  in  the  case  of  Exparte  Stevens  (c),  as  to  affidavits 
on  belief.     In  such  a  case  there  is  no  necessity  to  answer.     But 
we  did  not  do  that :  we  went  to  Eade,  who  says  he  has  no  recol- 
lection of  having  said  as  stated  in  Clarke's  affidavit :  the  elder 
Nisbett  denies  having  used  the  words  attributed  to  him :  he  never 
saw  Kirk  in  his  life ;  and  his  son  denies  the  guarantee  for  his 
costs  sworn  to  by  Clarke.     How,  then,  can  there  be  collusion 
between  the  parties  ?     It  is  a  physical  impossibility.     Nisbett's 
debt  was  for  money  advanced,  in  respect  of  which  a  promissory- 
note  was  given,  and  this  has  been  renewed  from  time  to  time. 
Can  it  be  believed  that  Nisbett  advanced  230 Jl  in  May,  1851, 
that  he  might,  in  September,  1853,  moke  Kirk  a  bankrupt? 
Then  as  to  the  trading,  this  has  ceased  since  the  last  six  months, 
and  therefore  there  could  be  no  concert  or  collusion  as  to  that. 
The  only  other  point  is  the  act  of  bankruptcy;  this  was  a  lying 
in  prison  for  twenty-one  days.     If  it  were  plain  that  Kirk  de- 
sired this  bankruptcy  to  go  on,  and  the  mere  f»ct  of  his  ac- 
quiescence >make8  no  difference,  we  have  the  best  evidence  of  his 
being  a  shareholder.     We  produce  the  company's  deed  of  settle- 
ment, which  he  signed.     That  he  was  a  partner  is  also  perfectly 
clear ;  he  signed  the  cheques,  and  held  himself  out  to  the  world 
as  a  partner;  he  is  therefore  jointly  liable  with  the  other  share- 
holders :  and  if  liable  to  the  other  creditors,  he  is  liable  in  this 
Court. 

In  regard  to  the  charge  of  no  assets.  Kirk  is  an  adjudicated 
bankrupt :  a  petition  is  filed  to  annul,  and  then,  at  the  meeting 
for  the  choice  of  assignees,  one  is  chosen,  who  is  not  in  the  least 
under  the  bankrupt's  control.  In  such  a  case  the  Court  will  not 
annul  the  adjudication.     I  do  not  say  this  without  authority,  but 

(fl)  Ubi  supra.  (b)  3  D.  &  Ch.  606.  (c)  4  Madd.  356. 
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refer  to  the  case  of  Exparte  Wdrtoick.  (a)     Nisbett  is  bound  by      ^  ^^^^' 
the  statute  to  pay  all  the  costs  up  to  the  choice  of  assignees.    A       Expabte 
gentleman  wholly  unconnected  with  the  bankrupt  has  taken  upon  ^^^^  ^  «» 
himself  the  carriage  of  this  bankruptcy.     Why  did  he  so  take  and  Expaetk 
it  ?    If  Kirk  had  no  assets  then,  he  has  none  now.     I  have  ^^^^^^  ** 
heard  bankrupts  in  this  building  swear,  and  honestly  too,  that      Argument 
they  had  no  assets,  and  yet,  by  diligence  and  the  assistance  of 
this  Court,  assets  to  a  large  amount  have  been  recovered.     In 
Columhine*8  case  (A)  the  assignees  were  fought  at  every  stage  of 
the  proceeding.     Where  did  those  assets  come  from  ?    The  fact 
that  Nisbett  has  subscribed  to  the  suit  in  Chancery  is  a  proof  of 
hona  fides  on  his  part.     Want  of  assets  alone  has  never  been  the 
ground,  upon  which  a  bankruptcy  has  been  annulled.     Unless 
collusion  be  associated,  there  is  no  case  for  annulling. 

As  to  the  last  point,  the  trading,  whatever  was  the  trading  in 
Westbrook's  case  is  the  trading  here.  It  is  admitted  it  was  not 
compulsory  in  the  persons  using  the  market  to  buy  the  hay. 
The  sale  of  hay  was  no  more  essential  to  the  market  than  the 
sale  of  bricks  to  a  railway  station.  There  is  no  analogy  in  the 
case  of  a  schoolmaster,  but  there  is  a  strong  analogy  in  that  of  a 
lodging-house  keeper.  Smith  v.  Scott  (c),  Gibson  v.  King,  (d) 
In  the  schoolmaster's  case  he  holds  out  to  the  world  that  his 
object  is  teaching.  Now  take  the  case  of  a  lodging-house  keeper 
taking  in  a  lodger  for  the  night,  giving  him  a  supper,  lodging 
him  for  that  night  only,  and  in  the  morning  charging  him  at  a 
profit  This  is  precisely  similar  to  the  case  here.  There  is  also 
the  case  of  an  oflScer  in  the  army,  who  bought  fourteen  pigs  and 
sold  them  for  a  profit,  (e) 

Mr.  Lucas  appeared  for  the  assignees. 

Mr.  Cooke  replied.  There  was  doubtless  a  buying  and  selling 
to  a  particular  class  of  persons,  the  sole  object  of  which  was  to 
establish  the  company.  Perkins,  Westbrook,  and  the  others 
did  not  form  a  trading  company,  and  the  holding  a  market 
would  not  make  them  such :  uor  will  any  ^circumstance  arising 
ont  of  their  taking  the  land  constitute  a  trading.  Where  the 
primary  object  of  any  person  is  not  a  trading  subject  to  the 
bankrupt  Jaws,  subsidiary  or  incidental  acts  done  to  make  this 
primary  object  available  will  not  make  that  person  amenable 
to  such  laws.  The  lairage  was  incidental  to  the  market.  The 
failure  of  the  object  does  not  affect  the  question.  [Mr.  Com- 
missioner Goulbum.     The  primary  object  was  clearly  to  esta- 

(a)  4  Madd.  262.  (c)  9  Bing.  14.;  2  Moo.  &  Sc.  35. 

\h)  Cor,,     GouUmm     C,     13th  S.  C. 

1S47.  (d)  10  M.  &  W.  667. 


(e)  Uin  supra. 
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.  ^^^^'  ,      Wish  a  market.      Did  the  company  contemplate  lairage  as  a 
ExpARTs      secondary  object  ?]     They  contemplated  giving  accommodation 
Adams,  in  rb  ^^  cattle  using  the  lairage.     A  fanner  may  become  liable  to  the 
AND  ExpARTB  bankrupt  law  by  keeping  cows,  but  this  alone  would  not  consti- 
^^^KibI!!  ^*  *"^®  ^™  ^  trader.   In  Exparte  Bering  (a),  the  Chief  Judge  held 
Argument.     ^^^  ^  farmer  keeping  cows,  and  selling  the  milk  regularly  to  a 
retail  dealer,  was  not  a  cowkeeper  liable  to  the  bankrupt  law& 
I  ask  here,  as  was  asked  in  that  case,  would  a  Cheshire  farmer^ 
whose  chief  profits  arise  from  his  dairy,  be  subject  to  the  bank- 
rupt laws  ?     This  case  of  Bering  occurred  since  the  passing  of 
the  Bankrupt  Law  Consolidation  Act,  and  is  therefore  import- 
ant.    [Mr.  Commissioner  Goulbum.     There  is  another  case  of 
Carter  v.  Bean  (b)  upon  the  same  point.]   No  instance  is  shown 
of  a  sale  of  hay  to  any  one  but  the  drovers  using  the  lairage. 
It  is  distinctly- sworn  that  there  was  none.     The  circumstance 
of  Westbrook's  name  being  on  the  cart  does  not  make  him  a 
hay  salesman.     The  Act  of  Parliament  requires  it  to  be  there. 
It  is  said  there  was  no  compulsion  to  sell  to  the  drovers.     Why, 
coming  in  late  on  a  Saturday  night,  with  several  hundred  head 
of  cattle,  where  else  could  they  procure  hay  ?     There  was  no 
profit  on  this  part  of  the  establishment,  but  there  was  a  profit  on 
the  lairage,  and  the  rents  of  houses  and  lands.     It  is  idle,  in  an 
establishment  like  this,  to  talk  of  profits  on  any  one  article.     On 
the  whole  there  was  a  great  loss,  and  the  company  has  been 
dissolved.     The  cases  cited  by  Mr.  Lawrance  have  nothing  to 
do  with  the  case.     I  rely  on  Exparte  Gaitshells  (c)  and  Exparte 
Taylor  (d)  as  to  the  trading. 

There  must  be  other  property  in  fact  or  in  prospect  Will 
any  of  the  cases  cited  on  the  other  side  go  to  the  length,  in 
which  the  amount  of  the  property  was  not  taken  into  the  ac- 
count? The  case  of  Williams  and  Marckant(e)  was  a  hostile 
proceeding  from  the  first.  I  submit  this  is  not  hostile.  What- 
ever estates  are  realised  in  the  suit  in  Chancery  will  have  to  be 
administered  there.  Are  we  to  rely  on  the  chance  of  a  chancery 
suit  in  considering  whether  the  machinery  of  this  Court  is  to  be 
put  in  motion,  unless  some  proceeding  in  this  Court  is  neces- 
sary ?  The  cases  cited  by  me  have  all  been  decided  since  the 
late  Act. 

It  is  quite  clear  that  this  proceeding  is  entirely  for  the  bank- 
rupts' own  benefit,  and  with  their  concurrence.  Barker  himself 
has  made  an  affidavit.  The  circumstances  of  these  adjudications 
show  collusion  with  the  bankrupts'  concurrence  and  consent. 

[d)  De  G.  R.  403.  (d)  Ubi  mprd, 

h)  1  Swan.  64.  (c)   Ubi  supra, 

jc)   Ubi  supra. 
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There  is  reallj  no  property  to  be  administered.     [Mr.  Commis-      .  ^^^^'  , 
sioner  Gaulburru     I  do  not  consider  any  case  of  fraud  and  col-       Expabte 
luflion  has  been  made  out-      On  the  first  branch,  as  to  the  ^^*^^^ 
trading,   I  will  consider  the  cases,  and   give   judgment  on  and  Exparte 

o  .      -I       -I  Adams,  ik  bb 

Satoiday.]  Ki^x. 

His  Honour  now  delivered  judgment  in  both  cases.  These  Judgment 
petitious  are  not  proceedings  going  merely  to  dispute  the  adju- 
dication, but  they  are  petitions  addressed  to  the  Court  in  the 
exercise  of  the  original  jurisdiction  conferred  upon  it  by  the  late 
Act.  This  is  the  first  instance  of  any  such  proceeding  being 
taken  before  me,  and  it  is  necessary  to  carefully  examine  the 
character  of  the  application,  and  what  is  found  in  the  books  in 
lekition  to  the  principle  involved.  An  application  of  this  kind 
by  a  creditor  is,  I  apprehend,  one  in  which  the  Court  must 
exercise  its  discretion ;  and  many  cases,  decided  by  the  Judges, 
in  whom  the  original  jurisdiction  of  this  Court  was  formerly 
Tested,  show  that  it  is  not  an  application  as  of  course.  The 
Court  has  been  very  carefiil  in  the  exercise  of  its  discretion ; 
and  where  questions  of  fact  have  been  involved,  the  Lord  Chan- 
cellor has  commonly  directed  an  issue  to  be  tried  by  a  jury. 
This  was  done  by  Lord  JEldan  in  the  case  of  Exparte  Bryant  (a), 
and  in  many  other  cases.  If,  then,  applications  of  this  kind 
have  been  dealt  with  carefully,  when  made  to  the  Great  Seal, 
which  originally  seems  to  have  had  the  sole  jurisdiction  in  mat- 
ters of  bankruptcy  without  appeal,  still  more  ought  they  to 
be  so  now,  as  it  may  be  doubted  whether  we  have  the  power  of 
directing  an  issue  to  be  tried  by  a  jury ;  yet  looking  at  the  very 
large  words  in  the  Act  of  Parliament,  giving  to  this  Court  "  all 
the  rights,  incidents,  powers,  privileges,"  and  so  forth,  in  as  full 
a  manner  as  they  are  exercised  by  any  of  the  Superior  Courts  of 
Common  Law  or  Equity,  it  would  probably  be  held  that  this 
Court  has  the  same  power  as  the  Lord  Chancellor,  or  any  other 
Equity  Judge  would  have,  of  directing  an  issue.  But  we  have 
never  done  so :  therefore  it  is,  that  in  the  exercise  of  this  power, 
we  are  bound  to  use  a  peculiar  degree  of  caution. 

In  regard  to  the  allegations  contained  in  these  petitions,  I  may 
remark,  that  a  great  deal  has  been  alleged,  but  very  little  proved. 
There  are  allegations  imputing  fraud  and  great  misconduct  to 
the  petitioning  creditor  and  the  bankrupt  in  each  case,  as  to 
which  I  have  k)oked  in  vain  for  one  particle  of  proof;  not  even 
a  suspicion  of  it  as  to  the  petitioning  creditor,  in  either  case ; 

(a)  lV.&B.211.;2Ro3e,  1.  S.C, 
X  4 
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.  ^^^'  .      and  nothing  but  a  very  inferential  suspicion^  at  most,  against 
ExpARTs      either  of  the  bankrupts.     Against  Westbrook  there  is  none 
WESTBitDo^^  at  all ;  with  reference  to  Kirk,  a  very  suspicious  mind  might, 
AND  ExpABTE  pcrhaps,  imagine  such  and  such  facts ;  but  as  to  direct  proof 
XinK,  *    ^^  fraud,  not  a  tittle  is  to  be  found  in  any  of  the  proceed- 
JvdgmenL      ings.     The  facts  in  each  case  are  scarcely  distinguishable,  and 
the  petitions  are  very  nearly  the  same.     The  first  allegation  is, 
that  the  petition  for  adjudication  in  Westbrook's  case  was  filed 
by  the  petitioning  creditor,  Charles  Barker,  and  by  David  Nis- 
bett  in  Kirk's  case,  fraudulently  and  in  collusion  with  the  bank- 
rupts in  each  case,  for  the  purpose  of  discharging  them  from  the 
judgment  debts  of  the  petitioner,  and  their  other  debts  and  liabili- 
ties, and  not  for  the  purpose  of  distributing  any  estate  or  effects 
of  the  bankrupts  amongst,  or  for  any  purpose  useful  or  beneficial 
to  the  creditors.     Now,  this  is  a  very  strong  assertion  against 
both  bankrupts,  and  one,  which  ought  not  to  have  been  made 
without  good  grounds  of  proof.     The  Courts  have  always  held 
that  fraud  is  not  to  be  assumed,  or  inferred,  but  must  be  proved. 
No  man  is  to  be  convicted  of  fraud,  and  have  his  rights  taken 
from  him,  except  upon  clear  and  positive  evidence.     In  that,  as 
in  everything  else,  circumstances  may  concur  to  lead  to  an  irre- 
sistible conclusion,  and  that,  perhaps,  may  be  the  best  evidence 
of  fraud :  but  fraud  is  not  to  be  assumed,  and  stated  on  belief 
and  information,  as  in  Westbrook's  case,  the  party  preferring 
the  allegation  not  venturing  to  pledge  his  oath  to  the  fact*     I 
repeat,  therefore,  there  is  no  pretence  for  the  charge  of  fraud. 

But  let  us  see  what,  in  the  present  state  of  the  law,  is  suffi- 
cient to  annul,  or  reverse  an  adjudication.  Formerly,  concerted 
acts  of  bankruptcy,  or  any  attempt  at  concert,  or  connivance  to 
make  a  man  a  bankrupt,  would  vitiate  the  commission.  In  those 
days,  the  bankrupt  was  rather  pursued  as  a  criminal ;  it  was 
supposed  that  bankruptcy  was  a  criminal  proceeding ;  that  it 
must  be  adverse,  and  that  if  the  bankrupt  lent  himself  to  it  in 
any  way,  the  proceedings  could  not  be  sustained.  But  the  law 
has  undergone  a  great  change  in  that  respect.  Not  only  may  a 
man  make  himself  a  bankrupt  under  certain  restrictions  as  to 
the  amount  of  assets,  but  the  115th  section  of  the  late  Act  (a) 
provides  "  That  no  fiat  in  bankruptcy  shall  be  annulled,  nor  any 
petition  for  adjudication  dismissed,  nor  adjudication  reversed, 
by  reason  only  that  the  fiat,  petition,  adjudication,  or  act  of 
bankruptcy  has  been  concerted  or  agreed  upon  between  the 
bankrupt,  his  solicitor,  or  agent,  or  any  of  them,  or  any  creditor 
or  other  person,"    Nothing  could  be  wider,  or  take  a  more  ex- 

(fl)  12  &  13  Vict,  c,  106. 


THE  BANKRUPTCY  AND  INSOLVENCY  REPORTS.  141 

tenaive  range  than  these  words ;  and  this  provision  has  since  .  ^^^^'  , 
been  very  frequently  acted  upon  by  the  Judges.  In  Exparte  Expartb 
Nort&n  (a).  Lord  Justice  Knight  Bruce,  then  the  Chief  Judge  in  ^^otbi^o^ 
Bankruptcy,  undoubtedly  took  for  granted  that  fraud,  if  it  could  and  Expabpe 
be  clearly  proved,  would  avoid  the  adjudication ;  but  he  goes  on  ^^k*'^^  *^ 
to  say,  ^'  I  will  assume,  for  the  sake  of  argument,  that  there  judgment, 
were  wishes  on  the  part  of  the  bankrupt  that  the  petition  should 
issue ;  but  it  is  not  material  that  it  was  issued,  if  it  were  so  for 
the  purpose  mainly,  or  chiefly  of  affording  the  bankrupts  such 
protection,  as  it  might  afford  them  against  the  consequences  of 
proceedings  at  law,  and  without  a  predominant  or  active  wish 
to  benefit  or  assist  their  bond  fide  creditors."  That  bears  im- 
portantly upon  these  cases,  because  Westbrook  tells  us  he  was 
very  much  beset  by  his  creditors,  and  he  wished,  very  naturally, 
to  devise  a  mode,  by  which  he  might  obtain  the  protection 
of  the  law,  and  be  freed  from  his  bygone  engagements;  and 
no  doubt  he  has  a  very  strong  wish  that  these  proceedings  may 
be  sustained.  As  to  Mr.  Kirk,  nothing  could  be  more  clear 
and  straightforward  than  his  account  of  what  passed  between 
him  and  young  Mr.  Nisbett  as  to  taking  these  proceedings.  He 
was  actually  in  prison  at  the  time,  and  was,  naturally  enough, 
anxious  to  escape,  and  have  his  estate  wound  up  in  bankruptcy, 
as  being  a  much  more  satisfactory  and  complete  mode  of  set- 
tling one's  affiurs  than  by  the  discharge  of  the  Insolvent 
Debtors  Court.  But  this  case  has  been  argued  as  if  the  ab- 
sence of  all  assets  were  per  se  a  ground  for  annulling  an  adjudi- 
cation. There  cannot  be  a  greater  mistake.  Mr.  Lmorance^s 
answer  to  that  is  undoubtedly  quite  correct,  that  frequently  an 
adjudication  in  bankruptcy  takes  place  for  the  very  purpose  of 
going  in  search  of  assets,  there  being  a  prospect  of  something 
being  gained  to  the  estate,  which  the  creditors  may  think  it 
worth  while  to  pursue,  and  which,  perhaps,  the  individual  him- 
self could  not  do.  Hundreds  of  instances  occur  in  this  Court  of 
parties  being  declared  bankrupt,  where  there  are  no  apparent 
aasets,  but  where  ultimately  very  large  sums  are  realised,  and 
the  creditors  get  a  good  dividend.  An  instance  very  recently 
came  before  this  Court  in  the  case  of  Williams  and  Mar-^ 
chant  {b\  who  came  to  the  Court  without  any  apparent  assets  ; 
but  having,  or  supposing  they  had  a  large  claim  against  a 
powerful  and  wealthy  railway  company,  who  had  taken  posses- 
sion of  all  their  tangible  property,  and  left  them  apparently 
penniless ;  certain  of  their  creditors  took  the  matter  up,  they 
found  the  funds,  and  after  a  contest,  in  which  the  chances 

(a)  1  De  G.  504.  {h)  Uhi  supra. 
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2fff|^      seemed  so  strong  in  fayour  of  the  company,  that  I  confess  I 


ExpARTB      never  anticipated  they  would  be  other  than  successful,  the  jus- 

Wbstbboo^  tice  of  the  case  prevailed ;  and  by  the  award  of  a  very  eminent 

AND  ExpABTE  mau.   Sir  William  Cubitt^  the  contractors  got  something    like 

KiRL  ^  20,000/.,  sufficient  to  pay  all  their  creditors  20«.  in  the  pound. 

Judgment      I  am  convinced  that  when  that  fiat  was  taken  out  the  prospect 

of  assets  was  even  more  remote  than  in  the  present  case. 

But  if  it  could  be  shown  that  there  were  no  assets  in  this 
case,  which  is  not  the  fact,  that  would  not  avail  to  set  aside  the 
adjudication,  although  it  might  be  one  ingredient,  and  frequently 
an  important  one,  in  the  inquiry  whether  there  be  fraud  or  not. 
Sir  George  Rose  very  clearly  puts  that  point  in  the  case  of 
Exparte  Taylor  {a)\  but  that  was  in  1834,  before  either  the 
Consolidation  Act,  or  the  one  preceding  it,  had  been  passed. 
Sir  George  in  his  judgment  introduces  the  words  **  fraudulent 
concert,"  and  ^^  there  must  be  fraud. '^  The  absence  of  assets  may 
be  one  means,  in  connexion  with  others,  of  showing  fraud,  and 
that  view  reconciles  all  the  cases ;  but  to  allege,  as  a  substantive 
proposition,  that  the  want  of  assets  is  of  itself  sufficient  to  get 
rid  of  an  adjudication  in  bankruptcy,  is  altogether  a  fallacy, 
and  unsupported  by  any  case  in  the  books. 

In  Kirk's  case  it  is  also  asserted,  that  he  is  misdescribed ;  that 
his  description  is  given  as  of  two  places,  in  neither  of  which 
did  he  carry  on  the  business  alleged;  and  that  the  place 
where  he  carried  it  on  (if  at  all),  viz.  the  Islington  Market, 
was  never  adverted  to  in  the  petition.  If  this  had  been  done 
with  a  view  to  deceive,  or  if  it  had  been  suggested  or  proved 
that  it  bad  deceived  anybody,  or  that  any  of  the  creditors 
imagined  that  the  party  adjudicated  was  some  other  person,  I 
should  have  held  that  a  very  serious  ground  for  inquiry,  as  to 
whether  the  adjudication  ought  not  to  be  reversed,  and  a  fresh 
petition  taken* out:  but,  on  comparing  this  description  with  the 
schedule  in  the  Act  (&),  I  find  they  very  nearly  coincide ;  the 
only  difference  being,  that  the  petition  repeats  twice  what  the 
form  gives  once.  I  am  quite  at  a  loss  to  discover  any  proof  of 
fraudulent  intent ;  and  unless  it  be  shown  that  this  was  done 
for  the  purpose  of  deceiving  any  one,  I  certainly  shall  not 
assume  it  as  a  matter  of  suspicion  and  inference ;  and,  there** 
fore,  this  not  being  shown,  upon  the  first  ground,  I  think  this 
application  wholly  fails. 

A  more  important  question  is,  whether  these  parties  were 
traders ;  for  I  am  asked  to  annul  the  adjudication  on  the  ground 
that  they  were  not.     They  are  described  as  ^^  dealers  in  hay, 

(a)  Ubi  supra,  (b)   Uhi  supra. 
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dealers,  and  chapmen ; "  and  it  is  alleged,  that  they  bought  and  ^  ^^^^'  , 
sold  hay,  as  others  of  the  same  trade  and  business  usually  do.  Expastb 
The  question  is,  whether  either  Westbrook  or  Kirk  has  so  traded  ^^^^  ™  ■■ 

.  •       .  "B8TBBOOK, 

in  hay  as  to  bring  them  within  the  operation  of  the  bankrupt  and  Expartb 
laws.  This  case  being  rather  a  peculiar  one,  and  out  of  the  or-  ^'^^'^  ** 
dinaiy  course,  I  have  looked  through  a  great  variety  of  cases  and  Judgment 
authorities  as  to  what  constitutes  a  sufficient  trading  under  the 
bankrupt  laws,  and  have  come  out  of  the  inquiry  without  being 
able  to  reconcile  them  all.  It  appears  to  me  that  the  prin- 
cipal question  in  all  these  cases  is,  as  to  whether  there  has  been 
a  substantial  buying  and  selling  to  any  large  extent,  for  the 
purpose  of  gaining  a  profit.  This  definition  is  laid  down  by 
BuUer  J.,  in  Patman  y.  VaughuTu  (a)  Many  of  the  cases  put 
it  upon  the  quantum  of  the  trading,  and  make  the  question 
turn  yery  much  upon  the  smallness  of  the  quantities  sold ; 
but  in  this  case  it  is  held,  that  whatever  the  quantity,  or  how- 
ever small  it  might  be,  if  the  intention  was  to  make  a  profit, 
the  trading  was  complete.  BuUer  J.  says,  ^^  As  to  the  extent 
of  the  dealing,  and  the  profit  made,  that  is  immaterial."  In 
Bartholametc  v.  Sherwood  (&),  which  was  referred  to  in  the  last- 
mentioned  case,  a  farmer  was  held  to  be  a  bankrupt,  because  he 
bad  bought  and  sold  horses,  not  in  the  course  of  his  business, 
but  for  the  express  purpose  of  gaining  a  profit  by  them.  In 
the  present  case  they  bought  hay,  and  sold  it  at  a  profit ;  and 
there  is  no  evidence  of  any  express  order  against  selling  to 
others  than  the  drovers,  who  brought  cattle  to  the  market ; 
nay,  they  said  they  would  only  have  been  too  glad  if  other 
parties  had  purchased,  because  that  would  have  increased  their 
profits:  and  it  is  a  mistake  to  say  that  the  selling  of  the  hay 
was  compulsory ;  it  was  an  accommodation  to  the  drovers  to  be 
able  to  purchase  it  at  that  place,  of  which  they  were  willing 
to  avail  themselves :  but  there  was  nothing  whatever  to  prevent 
any  of  them  from  bringing  their  own  hay,  or  from  purchasing 
it  elsewhere.  There  was  nothing  to  compel  them  to  purchase 
hay  at  the  market ;  it  was  merely,  as  the  prospectus  expresses 
it,  an  accommodation.  The  way,  in  which  this  business  of 
selling  hay  began,  is  very  distinctly  explained  by  both  the 
bankrupts.  Kirk,  who  is  very  anxious  to  have  the  merit  of 
this  speculation,  was  the  party  into  whose  mind  it  originally 
entered,  that  it  would  be  a  very  profitable  and  humane  specula- 
tion, if  a  market  could  be  established  in  opposition  to  that  at 
Smithfield,  whereby  a  great  part  of  the  supposed  cruelties 
practised  there  would  be  got  rid  of,  and  more  accommodation 
and  better-regulated  premises  might  be  procured.   Accordingly, 

(a)  Ubi  supra.  (b)  Ubi  supra. 
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,  ^^^^'  ,  they  set  themselves  to  obtain  subscribers,  for  the  purpose  of 
ExpARTB  carrying  their  project  into  effect.  Kirk,  it  appears,  began  very 
Adams,  in  rb  g^^ly  to  buy  and  sell  hay.  The  notice  which  he  first  issued  is 
AMD  ExpABTB  iuiportaut,  and  throws  a  light  on  this  dealing  in  hay.  (a) 
^^^Kii^  ""  It  shows  that  the  sale  of  hay  undoubtedly  entered  into  the 
Judgment  original  contemplation  of  these  parties.  It  confirms  the  state- 
ment of  Kirk  and  Westbrook,  that  the  profit  from  the  hay  was 
the  main  ingredient  in  their  calculations,  and  that  they  relied 
on  making  a  profit  by  it.  That  cannot  be  questioned.  Kirk' 
went  on  by  himself  for  some  time ;  then  Westbrook  took  to  it, 
and  had  the  concern  for  one  year  entirely  to  himself.  During 
all  that  time  there  is  the  most  conclusive  evidence  that  hay  was 
bought  and  sold  in  very  large  quantities,  and  that  an  amount  of 
profit  was  derived,  which  forms  a  very  considerable  item  indeed. 
Mr.  Clarke,  one  of  the  directors,  certainly  affirms  that  it  never 
entered  into  his  contemplation  to  make  a  profit  by  the  hay; 
but  he  admits  that  in  a  conversation,  at  which  he  was  present, 
there  was  a  talk  about  this  trading,  and  some  one  said,  "  You 
had  better  not  mention  the  hay,  or  it  may  make  you  liable  to 
the  bankrupt  laws."  I  cannot,  therefore,  believe  that  he  was 
so  entirely  without  knowledge  of  the  subject,  as  not  to  know 
that  the  profit  on  the  hay  had  entered  into  the  contemplation 
of  the  parties,  when  they  commenced  the  concern.  Besides, 
Clarke  did  not  come  in  till  long  after  Kirk,  and  after 
Westbrook  had  been  engaged  in  it  by  himself  for  a  twelve- 
month. 

Now  the  first  question  is,  whether  Kirk,  publishing  this 
handbill,  and  acting  in  this  way,  buying  and  selling  hay  in  large 
quantities,  and  Westbrook  following  in  his  steps,  if  it  had 
stopped  there,  and  the  petitioning  creditor's  debt  had  then  ac- 
crued against  either  of  them,  there  could  have  been  a  question 
that  they  were  dealers  in  hay.  I  believe  no  principle  is  more 
certain  than  this,  that  if  a  party  is  proved  to  be  a  trader,  and  he 
carries  on  trade,  the  continuance  of  that  trade  is  to  be  presumed, 
unless  the  contrary  be  proved.  That  was  determined  in 
Heanny  v.  Birch,  (i)  So  far  from  any  contrary  course  being 
shown,  the  system  here  was  identical.  What  Kirk  had  done  in 
the  first  instance,  and  what  Westbrook  did,  when  he  was  alone 
in  the  market,  was  done  subsequently,  when  the  other  directors 
were  taken  in.  It  is  not  assumed,  or  argued  that  any  change 
took  place  in  the  buying  and  selling  of  this  hay ;  the  thing  con- 
tinued just  as  it  had  gone  on  up  to  that  period.  But  Mr. 
Cooke  says  this  trading  was  necessarily  incidental,  and  sub* 

(a)  Uhi  supra.  (b)  1  Rose,  256,  ]  3  Campb.  233.  S.  C. 
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ddiaiy  to  the  establLshment  of  the  Islington  Market^  which  was  '  . 

in  prospect ;  and  his  proposition  goes  this  lengthy  that  wherever  Expartb 
there  is  an  ulterior  object,  no  matter  if  the  wildest  in  the  world,  westbkook, 
and  one  that  turns  out  abortive,  and  a  trading  is  carried  on  with  and  Exparts 
a  view  to  that  object,  such  trading  is  protected,  and  is  not  Kirk. 
within  the  operation  of  the  bankrupt  laws.  The  argument  Judgment 
here  is,  that  because  these  parties  contemplated  ultimately 
establishing  a  market,  in  which  they  did  not  succeed,  to  vie 
with  and  supersede  Smithfield,  they  might  carry  on  as  many 
trades  as  they  pleased  with  reference  to  that  object,  and  not 
be  within  the  meaning  of  the  bankrupt  laws.  But  that  is  not 
the  true  principle.  Its  extent  has  been  very  much  discussed 
in  the  case  of  farmers,  who  frequently  deal  in  articles  quite 
ultra  what  they  require  for  their  farms;  and  in  those  cases 
they  have  been  held  to  be  within  the  operation  of  the  bankrupt 
laws.  In  Newland  v.  Bell  (a)  (which  I  cite  first  on  account 
of  its  importance,  and  because  the  editor  has  collected  in  a 
note  all  the  cases  of  this  kind),  an  officer  in  the  army  retired 
into  the  country,  rented  a  dwelling-house  and  three  acres  of 
land,  bought  pigs,  of  which  he  consumed  part  in  his  own  family, 
and  sold  the  rest.  He  was  held  to  be  a  trader,  the  smallness  of 
the  profit  being  no  consideration,  but  one  act  of  buying  and 
selling  being  quite  sufficient  to  constitute  a  trading.  Now,  who 
will  say  these  parties  did  not  buy  with  a  view  to  a  profit  from 
the  re-sale?  The  evidence  of  Eade,  Kirk,  and  Westbrook, 
proves  that  they  did  so.  Neither  the  deed,  nor  the  prospectus 
of  the  company,  makes  any  mention  of  the  profit  on  the  hay : 
there  is  nothing  to  show  that  the  sale  of  hay  was  made  indis- 
pensable, and  incidental  to  the  market,  or  lairage ;  the  pro- 
spectus only  says  that  the  drovers  shall  have  every  accommo- 
dation. But  it  occurred  to  those  gentlemen,  that,  besides  the 
market,  which  they  had  in  view,  and  which  they  thought  would 
turn  out  immensely  profitable,  they  would  have  an  opportunity 
of  buying  and  selling  hay,  and  realising  a  large  profit  upon  that. 
This  was  totally  beside  the  market.  It  was  not  compulsory  on 
the  drovers  to  buy  of  them,  and  they  were  ready  to  sell  to  any 
body  else,  of  course  the  principal  buyers  being  the  drovers,  who 
came  on  Saturday  nights.  Therefore  the  case  is  entirely  dis- 
tinct from  the  principle  laid  down  in  Exparte  Dering  (^),  which 
governs  the  case  of  a  farmer  who,  making  the  best  of  his  land, 
and  wishing  to  get  the  produce  in  a  way  most  profitable  to  him- 
self, may  buy  and  sell  an  article  with  that  view  only.  In 
Stewart  v.  Ball  (c),  a  farmer  had  occasionally  bought  hay,  but 

(a)  Uhi  9uprd,  (J)  Ubi  supra.  (c)  Ubi  supra. 
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,  ^^^'  ,      there  the  selling  was  accidental.     Can  it  be  said  that  the  sale 
EzPABTE      of  haj  in  this  case  was  an  accidental  occurrence  ?    On  the  other 
^KBrBMoiT  ^^^^9  ^  constant  dealing  in  hay  was  contemplated  from  the 
AMD  ExPABTB  beginning,  earned  forward  with  a  profit,  and  only  discontinued, 
^Sb™  ""  when   the    speculation   was   at   an    end.     This  bears   no   re- 
Judgment      Semblance  whatever  to  the  case  of  Bolton  v.  Sowerby  (a),  which 
is  another  case  of  this  kind,  where  it  was  sought  to   make  a 
farmer  and  grazier  a  trader  for  dealing  in  hay,  but  unsuc- 
cessfully, because  the  hay  was  purchased  for  his  cattle,  and  not 
to  sell  again. 

Mr.  Cooke  placed  great  reliance  on  a  case  which  has  found 
its  way  into  all  the  text-books,  that  of  the  schoolmaster,  Valen- 
tine V.  Vauffhan(b);  and  it  is  singular  how  oflen  we  find  a  case 
uniformly  referred  to  by  the  text  writers,  as  establishing  a 
principle,  and  on  looking  at  the  case  itself,  it  turns  out  to  be  one 
of  the  most  meagre,  and  from  which  it  is  scarcely  possible  to 
deduce  any  principle  at  all.  It  is  laid  down  in  all  the  text- 
books, that  a  schoolmaster  who  buys  books  for  the  use  of  his 
scholars  only,  is  not  a  trader  within  the  bankrupt  law,  and 
this  case  of  Valentine  v.  Vaughan  is  referred  to  as  the 
authority.  In  the  report  of  this  case,  we  are  not  told  any  par- 
ticulars as  to  how  the  books  were  bought  or  sold,  and  it  is 
simply  added,  ^'  Lord  Kenyon  was  of  opinion  that  this  was  not  a 
trading  within  the  bankrupt  law."  Nothing  could  be  shorter, 
or  more  unsatisfactory  than  that  way  of  putting  it.  A  very 
old  case  in  Salkeld  of  Newton  v.  Trigg  (c),  has  also  been  cited, 
for  this  reason,  that  there  the  Lord  Chief  Justice  held,  that 
"  wherever  a  man  buys  and  sells  under  a  particular  restraint 
and  limitation,  he  is  not  a  seller  within  the  statute."  Now,  I 
am  at  a  loss  to  understand  the  restraint,  or  limitation,  under 
which  this  hay  was  bought,  or  sold.  There  was  no  order  that 
they  should  deal  with  the  drovers  only.  Mr.  Clarke  alleges 
that  it  never  entered  into  his  contemplation.  Very  likely  not ; 
but  it  entered  into  the  minds  of  these  people,  that,  in  addition 
to  their  speculation,  they  could  make  a  profit  by  selling  hay. 
In  that  they  were  right  Two  cases  cited  by  Mr.  Bagley  ap- 
pear to  me  to  be  very  germane  to  this  inquiry.  One  of  them 
is  the  case  of  a  boarding-house  keeper,  who  took  in  lodgers,  and 
supplied  them  with  food  and  wine,  and  who  was  held  to  be  a 
trader.  I  allude  to  Smith  v.  Scott  (d)  which  was  afterwards 
carried  to  the  Exchequer  Chamber,  and  the  Court  upheld  the 
decision,  (e)     That  case  establishes  the  principle,  that  where 


(a)  Ubi  supra.     •  (d)  UH  supra, 

(b)  Ubi  supra,  (e)  Ubi  supra 

(c)  Salk.  109. 
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there  is  a  buying  and  selling  distinct  from  the  board  and  lodgings 
and  it  be  done  with  a  design  to  profit,  that  will  bring  a  party 
within  the  operation  of  the  bankrupt  laws  as  an  hotel-keeper ; 
but  the  case  is  less  strong  than  it  would  have  been,  had  it  not 
turned  so  much  on  the  meaning  of  the  words  "  hotel-keeper." 
But  what  was  said  by  the  Judges  goes  a  great  way  to  explain 
and  enforce  the  principle  I  am  attempting  to  lay  down,  which 
is,  that  if  parties,  haying  an  ulterior  object  (no  matter  if  they 
have  or  not)  which  proves  abortive,  think  fit,  in  carrying  out 
that  object,  to  embark  in  trade,  and  carry  on  that  trade  without 
limitation  or  restraint,  they  are  undoubtedly  liable  to  the  bank- 
rupt laws.  Here,  it  is  quite  clear  to  my  mind,  that  the  lairage 
was  distinct  from  the  sale  of  hay ;  that  the  sale  of  hay  was 
commenced  by  Kirk  with  a  view  to  a  profit ;  that  it  was  con- 
tinued by  Westbrook  with  the  same  view;  and  that  it  was 
subsequently  continued  by  him  in  conjunction  with  the  other 
directors.  Under  these  circumstances,  after  reviewing  all  those 
cases,  and  hearing  the  arguments  of  the  learned  counsel,  I  have 
brought  my  mind  to  a  very  clear  conclusion,  that  in  each  of 
these  cases  a  trading  has  been  established,  sufiBcient  to  bring 
these  parties  within  the  operation  of  the  bankrupt  law,  and 
therefore^  I  shall  dismiss  the  petition  in  each  case,  and  with 
costs.  If  the  petitioner  had  confined  himself  simply  to  the 
question  of  trading,  I  should  have  thought  that,  as  that  was  a 
question,  which  might  very  properly  be  discussed  and  reasoned 
on  in  Court,  the  general  rule  of  the  unsuccessful  party  paying 
the  costs  of  the  successful  party  ought  not  to  apply-  But  as 
these  petitions  charge  fraud,  and  are  all  implication  and  sus- 
picion throughout,  without  a  tittle  of  proof  to  sustain  the  charge, 
I  shall  give  to  the  petitioning  creditors  their  costs  in  each  case, 
and  reserve  the  costs  of  the  assignees." 

Application  was  then  made  for  the  discharge  of  the  bankrupt 
Kirk,  out  of  prison,  under  the  112th  section  of  the  Act. 

Mr.  Cooke  opposed,  on  the  ground  that  he  could  not  be  retaken 
in  the  event  of  the  adjudication  not  being  sustained. 

After  some  discussion,  it  was  agreed  he  should  be  discharged 
on  entering  into  his  own  recognisance  to  the  extent  of  1000/.,  to 
render  himself  back  to  custody  in  the  event  of  the  adjudication 
being  set  aside. 

Solicitors,  G.  8f  C,  Smith;  Lawrance,  Plews,  Sf  Boyer;  Harris; 
and  Armstrong  Sf  fVestbrook. 


1853. 

' . ' 

EXPABTE 

Adams,  in  ke 

Westbrook, 

and  ezparte 

Adams,  in  re 

Kirk. 

Judgment* 
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Court  fob 

Rkjsf  of 

Insolvent 

Drbtobs. 

Nov,  11. 

W.,  "who  occu- 
pied lodgings 
-without  the 
jurisdiction  of 
this  Court, 
having  left 
them  for  a  fort- 
night during 
the  six  months 
immediately 
preceding  the 
date  of  lus 
petition  to  visit 
a  daughter, 
-who  resided 
trithin  the 
jurisdiction, 
petitioned, 
under  sect  8., 
10  &  11  Vict 
c  102.,  as  a 
non-resident — 
Hdi,  that  the 
visit  to  the 
daughter  con- 
stituted no  in- 
terruption of 
residence,  and 
petition  dis- 
missed. 

Statement 


BE  STEPHENS  WILLIAMS,  {a) 
Before  Mr.  Commissioner  Phillips. 

J:  HIS  insolventy  the  incumbent  of  the  parish  of  Magor,  had 
petitioned  under  the  protection  statutes^  and  now  appeared  on 
his  interim  order.  He  had  filed  his  petition  under  section  8. 
of  10  &  11  Vict.  c.  102.  as  a  non-resident.  It  appeared  that 
for  twelve  months  he  had  been  residing  in  lodgings  at  Undy^  in 
the  county  of  Monmouth.  In  July  of  the  present  year,  he  had 
visited  his  daughter  at  Blackheath,  where  he  remained  for  a 
fortnight.  He  had  not  relinquished  his  lodgings  at  Undy 
during  this  period,  and  he  returned  to  them  when  he  left  Black- 
heath.  Mr.  Nicholls  submitted  that  the  petition  must  be  dis- 
missed. Section  6.  of  10  &  11  Yict.  c.  102.  gave  to  this  Court 
jurisdiction  in  all  cases  in  which  the  insolvent  shall  have 
resided  for  six  calendar  months  next  immediately  preceding  the 
time  of  filing  his  petition  within  any  parish,  the  distance 
whereof  shall  not  exceed  twenty  miles ;  beyond  that  distance 
the  County  Court  of  the  district  had  jurisdiction.  Section  8. 
of  the  same  statute  provided  against  the  contingency  of  an 
insolvent  not  having  resided  for  the  six  months  within  either 
jurisdiction,  and  permitted  him  in  such  a  case  to  file  a  petition 
in  this  Court,  {b)  Unless  the  visit  to  the  daughter  at  Black- 
heath  constituted  a  break  of  residence,  it  was  quite  clear  this 
Court  had  no  jurisdiction,  and  the  insolvent  ought  to  have 
applied  to  the  County  Court  for  relief.  The  alleged  inter- 
ruption was  simply  a  trip  of  pleasure,  with  an  admitted  inten- 
tion of  returning  to  the  lodgings  at  Undy,  which  were  continued 


(a)  Reported  bj  E.  H.  Reed,  Esq. 


(ft)  10  &  11  Vict.  c.  102.  8.6. 
enacts,  inter  alia^  *'That  from  the 
time  this  Act  shall  commence  and 
take  effect  the  Court  for  Relief  of 
Insolvent  Debtors  in  England,  and 
the  Commissioners  thereof,  and  the 
Judges  of  the  County  Courts  afore- 
said, shall  have  jurisdiction  in  all 
matters  of  insolvency  in  manner  fol- 
lowing ;  that  is  to  say,  the  said  Court 
for  the  Relief  of  Insolvent  Debtors, 
and  the  Commissioner  s  thereof,  in 
all  cases  in  which  the  insolvent  shall 
have  resided  for  six  calendar  months 
next  immediately  preceding  the  time 
of  filing  his  petition  within  any 
parish,  the  distance  whereof,  as  mea- 
sured by  the  nearest  highway  from 
the  General  Post  Office  in  London 
to  the  parish  church  of  such  parish, 


shall  not  exceed  the  distance  of 
twenty  miles,  to  which  district  the 
jurisdiction  of  the  said  Court  and 
the  Commissioners  thereof  is  hereby 
restricted;  and  the  said  County 
Court  in  all  cases  wherein  the  in- 
solvent shall  have  resided  elsewhere.** 
Sect.  8.  provides,  ^*  That  if  any  such 
insolvent  shall  not  have  so  resided 
for  six  months  in  any  one  place  as 
aforesaid,  then  he  shall  file  his  peti- 
tion in  the  said  Insolvent  Debtors 
Court,  and  the  jurisdiction  aforesaid 
in  the  matter  of  such  insolvency 
shall  be  vested  either  in  the  Court 
for  Relief  of  Insolvent  Debtors  ia 
London,  or  in  such  one  of  the  said 
County  Courts  as  the  said  Court  for 
Relief  of  Insolvent  Debtors  shall 
direct.*' 
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for  that  purpose.     The  insolvent  had  returned  to  them,  and      ,  ^^^^*  . 
there  was  no  pretence  for  the  allegation  "  that  your  petitioner  Rb  WiLUAMa 
has  not  resided  for  six  calendar  months  next  immediately  pre-      SiatemenL 
ceding  the  time  of  filing  his  petition  within  the  district  of  this 
Honourable  Court;   nor  within  the  district  of  any  County 
Court,  &C." 


Mb.  Commissioner  Phillips.  The  sole  question  here  is, 
does  a  visit  of  an  insolvent,  who  resides  out  oF  the  district,  to  a 
sister,  who  resides  in  the  district,  for  a  week  or  fortnight?  so 
interrupt  his  residence  as  to  give  this  Court  a  jurisdiction  in 
the  case  ?  It  seems  to  me  if  I  were  to  hold  that  it  did,  I  should 
be  going  beyond  all  decisions  on  the  subject.  The  petition  must 
be  dismissed,  (a) 

Attorneys,  Hutchinson  ;  Horwood. 


Judgment 


(a)  Mr.  Justice  Storey,  in  his 
Conflict  of  LawA,^  sect.  43.,  says, 
**That  place  is  the  domicile  of  a 
parij  wDere  his  habitation  19  fixed, 
without  any  present  intention  of 
removing  therefrom."  And  again, 
sect  44.,  ^  Two  ihines  must  concur 
to  constitute  domicue,  —  first,  re- 
sidence ;  and,  secondlj,  the  intention 
of  making  it  the  home  of  the  party. 
There  must  be  the  fact  and  the  in- 
tention," But  it  is  not  imperative 
that  there  should  be  an  actual  re- 
sidence to  retain  a  domicile  once 
acquired ;  it  is  retained  by  the  mere 
intention  to  remain  there  permanently^ 
and  not  to  change  it  for  another. 
Therefore  a  temporary  absence  for 
the  purposes  of  business  or  pleasure, 
or  health,  with  an  intention  of  re- 
toming,  does  not  constitute  in  Law 
an  interruption  of  residence.  This 
principle  was  adopted  by  the  Chief 
Commissioner  in  m  William  Snooky 
10  L.  T.  350.  The  insolvent  resided 
at  Portsmouth;  he  had  made  an 
assignment  which  made  it  conve- 
nient for  him  to  come  occasionally 
to  London,  where  he  had  lodgings 
upon  these  occasions.  His  petition 
was  dismissed.  He  was  absent  for 
a  temporary  purpose  'from  Ports- 
mouth, and  had  no  intention  of  re- 
maining  permanently  in  London. 

The  Court  of  Common  Pleas  re- 
cognised the  same  principle  in  Nias 
V.  Dauiegj  9  L.  T.  150.,  where  it 
was  laid  down  that  it  was  sufficient 
to  constitute  residence  within  the 
meanm^of  the  S&GVict  c.  116.  if 
the  petitioner  had,  during  the  pre- 
.  ceding  twelve  months,  only  been  ab^ 

B,  &  L — VOL.  I. 


sent  from  the  d.i8trict  for  a  temporary 
purpose,  with  the  intention  of  re* 
turning,  and  had  left  his  family  in 
occupation  of  his  dwelling-house 
within  the  district,  even  although  he 
himself  had  for  the  last  three  or  four 
months  been  a  prisoner  in  a  gaol 
in  a  different  district. 

Coltman  J.,  in  delivering  judg- 
ment, said,  "It  appears  From  the 
report  of  my  brotuer  £!rle,  before 
whom  the  case  was  tried  (an  action 
against  the  sheriff  for  an  escape), 
that  the  prisoner  was  taken  in  cus- 
tody at  Presteign  on  the  10th  of 
November,  1845,  and  that  he  had 
resided  before  that  time  in  several 
places  in  Middlesex,  Surrey,  and 
London,  for  twelve  months,  occa- 
sionally absenting  himself,  but  al- 
ways with  the  intention  of  returning, 
and  that  he  had  lodgings  kept  on 
during  all  that  time,  down  to  March, 
1846,  where  his  wife  lived,  in  the 
London  district.  Under  that  state 
of  circumstances,  it  appears  to  us 
that,  although  absent  for  some  tern' 
porary  purpose  from  the  London  dis- 
trict at  the  time  of  his  arrest,  still  it 
is  decor  that,  in  point  of  law,  he  must 
be  considered  as  a  resident  in  the 
London  district,  within  which  he  had 
a  permanent  lodging,  where  his  wife 
was  residing,  and  to  which  it  was 
his  intention  to  return.  The  Commis- 
sioner, therefore,  before  whom  he 
was  brought  had  jurisdiction  to  act 
in  the  matter  of  his  petition.**  Vide 
Macrae*s  Insolv.  Prac.  p.  100.,  where 
manv  valuable  observations  and  cases 
on  this  subject  are  to  be  found. 
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Coi^OT^R  BE  HENRY  WILLIAM  LINDUS.  («) 

THE  Relief 
OF  Insolvent  Before  Mb.  CoHMISSION£B  MuRPHY. 

DEBTORa 

Where  an  hi-  ^  ^^  insolvent,  an  articled  clerk  to  a  solicitor,  applied  to  be 
solyent  is  in-     admitted  to  bail  until  the  day  of  hearincr* 

^mag^reco-  ^^'  JRtftfff  opposed  the  application  on  behalf  of  the  detaining 
rered  against  creditor,  on  the  ground  of  damages  recovered  against  the  in- 
action for  tres-  solvent  in  an  action  for  trespass  and  false  imprisonment.  The 
pass  and  false  declaration  contained  two  counts,  one  for  breaking  and  entering 
and  the  de-  the  dwelling-house  of  the  plaintiff,  and  the  other  for  a  false  im- 
a^lwir'ciTO^r  priso^™^^^'  Chi  the  first  count  the  jury  had  awarded  damages 
remand,  the  to  the  amount  of  2/.,  and  on  the  seCond  count  they  had  awarded 
refuse  an  ap-  *  ®"°^  ^^  ^^''  That  would  be  a  clear  case  against  the  insolvent 
plication  to  at  the  day  of  hearing,  and  it  was  submitted,  that  under  such 
nnta  the  day  of  circumstances  he  was  not  entitled  to  the  indulgence  of  a  dis- 
^nng.  charge  on  bail 

Argument  jjj.^  Dotose,  for  the  insolvent,  called  the  attention  of  the  Court 

to  the  1  &  2  Vict.  c.  110.  s.  78.  «*  That  in  case  it  shall  appear 
to  the  said  Court  or  Commissioner  that  such  prisoner  shall  be 
indebted  for  damages  recovered  in  any  action  for  criminal  con- 
versation with  the  wife,  or  for  seducing  the  daughter  or  servant 
of  the  plaintiff  in  such  action,  or  for  breach  of  promise  of  mar- 
riage made  to  the  plaintiff  in  such  action,  or  for  damages 
recovered  in  any  action  for  a  malicious  prosecution,  or  for  Ubel, 
or  for  slander,"  —  he  stopped  there  because  the  practice  was 
to  refuse  bail  in  such  cases ;  but  in  the  cases  next  specified  — 
"  or  in  any  other  action  for  a  malicious  injury  done  to  the 
plaintiff  therein,  or  in  any  action  of  tort  or  trespass  to  the 
person  or  property  of  the  plaintiff  therein,  where  it  shall  appear 
to  the  satisfaction  of  the  said  Court  that  the  injury  complained 
of  was  malicious."  It  would  be  a  matter  for  the  Court  to  de- 
termine if  the  injury  complained  of  was  malicious,  and,  to 
ascertain  that  fact,  it  would  be  necessary  to  hear  evidence  which 
could  not  be  gone  into  until  the  hearing.  At  present  it  only 
appeared  that  the  insolvent  was  indebted  in  damages  for  a  tort, 
and  as  the  case  was  one  that  would  require  evidence  to  bring  it 
within  the  section  referred  to,  it  was  submitted  that  the  insol- 
vent was  entitled  to  the  indulgence  of  a  discharge  on  baih 

Mr.  Reed  urged  that  the  declaration  which  he  put  in  was 
sufficient,  as  malice  was  distinctly  laid.  The  second  count  was 
as  follows :  —  «  And  for  that  the  defendant  assaulted  and  beat 
the  plaintiff,  and  falsely  and  maliciously ^  and  without  any  rea- 

(a)  Reported  byE.  H.  Reed,  Esq. 
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Bonable  or  probable  cause^  gave  him  in  custody  to  a  policeman 
on  a  charge  of  felony^  and  caused  him  to  be  imprisoned  in  a 
police  station^  and  to  be  afterwards  taken  before  a  metropolitan 
police  magistrate^  who^  having  heard  the  said  charge,  dismissed 
the  same,  and  discharged  the  plaintiff  out  of  custody ;  and  the 
plaintiff  claims  100//'  The  question,  therefore,  which  the  jury- 
had  considered  was.  Had  the  defendant  maliciously  and  without 
any  reasonable  cause  given  the  plaintiff  into  custody  7  That 
was  the  issue,  and  it  was  upon  that  issue  that  a  verdict  of  20L 
had  been  recorded  in  favour  of  the  plaintiff.  The  malice,  there- 
fore, of  the  imprisonment  was  already  determined,  and  the 
Court  was  bound  by  the  verdict  of  the  jury. 


1853. 


Re  Henrt 
William 

LlNDUS. 

ArgwnemL 


Mb.  Cohmissioneb  Mubpht.  I  think  the  reasons  given 
are  quite  satisfactory.  It  is  evident  from  the  declaration,  and 
the  finding  of  the  jury,  that  the  imprisonment  was  malicious, 
and  I  shall  refuse  bail. 

Attorneys,  ffare ;  Swan. 


Judgment 


EXP  ARTE  HARDING,  RE  HARDING,  (o) 

Before  Mb.  Commissioneb  Goulbubn.  Coubt  of 

Bankbuftct. 

The  adjudication  in  this  case  bore  date  28th  October,  1853.        ^*^;  '^• 
The  notice  to  dispute  was  dated  the  2nd  November,  and  was  as  dUputeanTiS- 
follows:  —  ^^  Take  notice  that  the  above-named  James  Harding  jadication 
intends  to  dispute  the  adjudication  of  bankruptcy  made  against  distinctive 
him."     The  5th  November  was  appointed  for  the  hearinfi:.  grounds  upon 

_-_^  .--*  °  trhich  it  IS  in- 

Mr.  Jieed  now  appeared  to  show  cause.  tended  to  pro- 

A  preliminary  objection  was  taken  by  Mr.  Solomons  (Solici-  ^^'^•***'" 
tor)  on  behalf  of  the  petitioning  creditor,  to  the  form  of  the  such  notice  to 
notice,  on  the  ground.that  the  14th  Rule  of  Court  («),  requiring  J^^^SkS* 

intention  to 
(a)  Reported  by  A.  A.  Dorla,  Esq.  ^^  ^'^. 

(h)  If  any  person  adjudged  bank-     da^s  at  least    before  the  day  ap-  standing  he  in- 
pointed  by  the  Court  for  showing  tends  to  dispute 
cause,  and  in  such  notice  shall  state  the  adjudica- 
which  of  the  following  tnatters,  viz.,  tion  on  every 
the  petitioning  creditor's  debt,  the  point 
trading,  or  act  of  bankruptcy,  he  in-       Where  the 
tends  to  dispute.  notice  to  show 

cause  against 
the  adjudica- 
tion on  the  part  of  the  bankrupt  was  serred  within  the  seven  days  allowed  by  the  104th  section  of 
the  Bankrupt  Iaw  Consolidation  Act,  and  on  the  day  appointed  for  the  hearing  the  case  went  off 
upon  a  technical  objection  to  the  form  of  the  notice,  — Jaeldj  on  the  authority  of  CkuUUCM  Catty 
(1  De  6.  M.  &  G.  437.)  that  the  bankrupt  was  in  time  within' the  meaning  of  this  section ;  and,  on 
application,  the  time  for  showing  cause  was  enlarged,  to  allow  the  bankropt  to  amend  his  notice. 

K  2 


rupt  intend  to  show  cause  against 
the  validity  of  such  adjudication,  he 
shall  cause  notice  in  writing  of  such 
his  intention  to  be  served  upon  the 
petitioning  creditor,  or  his  solicitor, 
and  upon  the  registrar^  two  clear 
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EXPABTB 
Hy.RDINO, 

BE  Harding. 
Argument 


the  specific  fact  in  dispute  to  be  alleged  in  the  notice,  had  not 
been  complied  with.  The  notice  was  deficient  in  this  particu- 
lar. Every  ground  of  opposition  intended  to  be  relied  ou 
should  have  been  set  out  in  the  notice. 

Mr.  Reed  contended  that  this  was  unnecessary,  where  the 
bankrupt  intended,  as  in  this  case,  to  put  in  issue  every  fact  that 
had  been  alleged  in  support  of  the  adjudication.  Doubtless  the 
object  of  the  Rule  was  to  inform  the  petitioning  creditor  of  what 
he  was  expected  to  prove,  and  to  save  expense ;  and  if  the 
bankrupt  intended  to  dispute  only  one  of  the  facts  necessary  to 
constitute  a  bankruptcy,  viz.  the  petitioning  creditor's  debt* 
the  trading,  or  the  act  of  bankruptcy,  he  must  specify  it  in  his 
notice.  The  force  and  meaning  of  the  general  notice  was  to 
bring  every  circumstance  under  the  consideration  of  the  Court. 
The  notice  is  required  only  by  the  Rules ;  the  Act  is  silent 
upon  this  point.  This  Court  is  bound  to  construe  the  Rules 
liberally,  especially  where  a  different  construction  might  be 
productive  of  great  hardship ;  and  it  is  but  reasonable  that  the 
bankrupt  should  have  an  opportunity  of  answering  the  allega- 
tions of  the  petitioning  creditor  which  might  or  not  be  true  or 
capable  of  explanation.  We  simply  dispute  what  is  alleged  on 
the  other  side,  and  it  can  be  no  hardship  to  the  petitioning 
creditor  that  we  should  be  permitted  to  do  so.  Our  notice 
extends  to  the  whole  proceeding :  I  submit,  therefore,  it  is  suf- 
ficient. 

[Mr.  Commissioner  Goulburn,  The  Rules  of  Court  have 
prescribed  a  certain  mode  of  proceeding,  which  has  not  been 
complied  with  in  this  case.  I  do  not  accede  to  the  proposition, 
that  if  you  intend  to  dispute  all  the  facts  upon  which  the 
adjudication  is  built,  you  need  not  specify  any.  I  think  this  a 
bare  and  insufficient  notice.] 

Mr.  Reed*  Then  I  pray  the  Court  to  extend  the  time  under 
the  104th  section  of  the  Act  (a),  to  enable  us  to  amend  our 
notice.  This  section  gives  the  bankrupt  seven  days,  or  such 
extended  time  not  exceeding  fourteen  days  in  the  whole,  from 
the  service  of  the  duplicate  of  the  adjudication,  to  show  cause. 
Our  notice  was  served  within  the  seven  days.  This  day  was 
fixed  by  the  Court  for  the  hearing  on  the  application  of  the 
other  side.  It  was  not  in  our  power  to  appoint  an  earlier  day. 
Then,  being  served  within  the  seven  days,  the  notice,  although 
insufficient  for  the  purposes  intended,  was  not  altogether  void. 
It  was  good  as  a  beginning,  and  that  is  sufficient  for  my 
purpose.  This  was  decided  In  re  CastelU(b)  by  the  Lords 
Justices. 


(a)  12  &'13  Vict.  c.  106. 


(b)  I  De  G.  M.  &  Gor.  437. 
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Mr.  Solomons  (Solicitor)  objected  that  the  seven  days  had 
elapsed.  It  was  not  his  fault  that  an  earlier  day  was  not  fixed. 
He  was  not  served  until  the  2nd  November,  and  was  obliged 
to  give  two  clear  days'  notice  of  the  day  appointed  for  the  hear- 
ing by  the  14th  Rule. 

Mb.  Commissioner  Goulburn.  You  may  take  an  order 
to  extend  the  time. 

Solicitors^  G.  J.  Keene  ;  Solomons, 


1853. 

EXPARTB 

Harding, 
SB  Harding. 

Argument, 


Judgment 


EXPARTE  THE  ASSIGNEES  OF  HOLLAND,  IN 

RE  HOLLAND,  (a) 

Before  Mr.  Commissioner  Evans. 

JVIR.  Lawrance  (Solicitor,  of  the  firm  of  Lawrance,  Plews,  and 
Boyer)^  on  the  part  of  the  assignees,  applied  to  the  Court 
under  the  following  circumstances: — The  bankrupt,  at  the  time 
of  his  adjudication,  had  a  secret  partner,  but  it  having  been  de- 
cided that  the  partnership  property  and  assets  were  in  the 
order  and  disposition  of  the  bankrupt,  they  were  taken  posses- 
sion of  by  the  official  assignee,  and  administered  under  the 
bankruptcy,  the  partner  coming  in  and  proving  for  the  amount 
of  his  share  in  the  partnership  business.  All  the  creditors  have 
been  paid  20^.  in  the  pound,  but  no  dividend  has  as  yet  been 
paid  to  the  partner.  There  being  a  surplus  in  the  hands  of  the 
official  assignee,  the  present  application  was  for  the  direction 
of  the  Court,  as  to  whether  the  solvent  partner  might  receive  a 
dividend  out  of  the  surplus  before  any  interest  should  be  paid  to 
the  several  creditors,  who  have  proved,  under  the  197th  section 
of  the  Bankrupt  Law  Consolidation  Act.  (£)  This  section  pro- 
posing to  deal  with  the  bankrupt  only,  and  not  recognising  a 
partner,  the  question  arises  whether  there  is  any  substantial 
difference  between  the  case  of  a  partner  who  has  proved  and  a 
creditor.  He  cited  the  cases  of  Exparte  Ogle{^c\  and  Exparte 
Reeve  (rf)  there  referred  to. 

(a)  Reported  by  A.  A.  Doria,  Esq. 


Court  op 
Banksuftct. 

Nov,  10. 

In  the  case  of 
a'sarplus  re- 
maining after 
the  creditors 
have  receiyed 
209.  in  the 
pound,  they  are 
entitled  to  be 
paid  interest 
upon  their 
several  debts, 
as  against  a 
secret  partner 
of  the  bank- 
rupt, who  has 
proved,  but  re- 
ceived no  divi- 
dend under  the 
bankruptcy. 

Argument, 


(b)  12  &  13  Vict.  c.  106.  The 
197th  section  is  as  follows:  —  "Jf 
the  produce  of  the  estate  of  any 
bankrupt  shall  be  sufficient  to  pay 
20s.  in  the  pound,  and  interest,  and 
to  leave  a  surplus,  the  Court  may 
order  such  surplus  to  be  paid  to 
such  bankrupt,  his  executors,  ad- 


ministrators, or  assigns;  but  such 
surplus  shall  not  be  paid  until  all 
the  creditors,  who  have  proved,  shall 
have  receiyed  interest  upon  their 
debts,  to  be  calculated  and  paid"  as 
therein  mentioned. 

[c)  Mont.  850. 

[d)  9  Ves.  590. 


t 
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^858.  Mj..  Desharough  (Solicitor,  of  the  firm  of  Deeborough,  Young, 

ExPABTB  THB  and  Desborongh)  appeared  for  the  solvent  partner. 

Assignees  of 
Holland,  im 
bx  hollanp. 


Judgment, 


Mb.  Commissioner  Evans.  This  is  a  very  hard  case  upon 
the  solvent  partner,  but  I  am  afraid  I  cannot  help  you.  The 
creditors  are  entitled  to  interest  upon  their  several  debts  in  the 
first  instance. 


Court  or 
Bankruptcy. 

Nov.  24. 

ThisCoartwUl 
not  annal  an 
adjudicatioD, 
or  order  the 
advertisement 
in  the  Gazette 
to  be  stayed,  on 
the  mere 
ground  of  an 
arrangement 
haying  been 
entered  into 
"with  the  cre- 
ditors, subse- 
quent to  such 
luyudication. 

Argument, 


IN  BE  JOHN  JAMES,  (a) 
Before  Ma.  Commissioner  Holroyd. 

1  HE  petitioner  in  this  case  prayed  for  an  order  to  supersede 
the  adjudication  in  bankruptcy  on  proof  of  the  usual  requisites. 
The  petition  stated  that  the  bankrupt  had  filed  a  declaration  of 
insolvency,  which  constituted  the  act  of  bankruptcy,  upon  which 
he  was  adjudicated  on  the  16th  November  last;  that  subse- 
quently  all  the  creditors  had  agreed  to  accept  a  composition  of 
10«.  in  the  pound,  and  had  executed  a  release  of  their  several 
debts,  &c.,  on  payment  of  this  composition,  in  consideration  of 
which  they  consented  that  the  adjudication  should  be  annulled. 

Mr.  Lawrance  (Solicitor),  in  support  of  the  petition,  cited 
W&rtletfs  Case  (A)  before  the  Vice-Chancellor,  sitting  in  bank- 
ruptcy. He  contended  that  the  creditors  ha^  a  perfect  right  to 
accept  the  composition,  and  give  the  release ;  and  that,  having 
done  so,  there  was  no  creditor  to  prosecute  the  adjudication. 
Here  the  deed  of  release  was  between  the  bankrupt,  of  the  first 
part,  his  brother,  who  paid  the  composition,  of  the  second  part, 
and  the  creditors,  who  should  come  in  and  execute,  &c,  of  the 
third  part,  and  the  signatures  of  the  several  creditors  were 
verified  by  affidavit.  [Mr.  Commissioner  Holroyd.  I  have 
always  understood  the  practice  to  be  adverse  to  what  you  now 
ask  me  to  do.]  I  ask  to  annul  the  adjudication  at  once.  [Mr. 
Commissioner  Holroyd.  That  cannot  be  done  until  after  the 
choice  of  assignees.]  I  apprehend  it  may  be  done  at  once.  In 
this  case  there  is  no  creditor  to  prove.  Clearly  the  old  practice 
was,  that  no  fiat  could  be  superseded  till  after  the  second  sitting, 
which  was  for  the  choice  of  assignees,  and  these  are  now,  by  the 
late  Act,  chosen  at  the  first  sitting.  [Mr.  Commissioner  Holroyd. 
All  the  cases  are  against  you.]    Then*I  ask  that  the  Court  will 

(a)  Reported  bj  A.  A.  Doria,  Esq. 

(h)  Cor,  OouUmm  C,  9th  March,  sitting  in  bankruptcy,  on  the  17th 
1S50.  This  bankruptcy  was  carried  April  following,  and  was  super- 
on  appeal  to  Y.  C.  Knight  Bruce^     s^ed. 
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stay  the  advertisement^  until  the  official  assignee  can  satisfy  him-  ,  ^^^^-  , 

self  of  the  truth  of  the  bankrupt's  representations.     There  is  a  In  re  John 

creditor's  ledger,  containing  the  names  of  all  the  creditors,  from  James, 
which  the  bankrupt's  statements  can  be  verified. 

•    Mr.  Commissioner  Holroyd.  The  question  is,  what  ought      Jndgme»L 

to  be  done  on  public  grounds  ?     I  am  asked  to  do  something 

simply  on  the  ground  that  some  arrangement  or  other  is  going 

on.    I  do  not  find  any  instance  of  the  kind,  where  the  order 

was  granted,  unless  there  was  a  probability  of  the  adjudication 

being  upset.     It  appears  to  me  that,  sitting  in  bankruptcy,  I 

have  no  authority  to  make  the  order,  or  to  interfere  between 

the  adjudication  and  the  advertisement.     The  order  will  be,  that 

this  Court  is  not  justified  in  annulling  the  adjudication,  nor 

in  granting  an  order  to  stay  the  advertisement  in  the  London 

Gazette. 

Petition  to  annul  dismissed,  and  application 
to  stay  the  advertisement  refused. 


EXPAKTE  MARRIOTT,  IN  RE  MARRIOTT,  (a) 

Court  of 

Before  Mr.  Commissioner  Evans.  Bankruptcy. 

fry  Nov,  29. 

IHIS  was  an  application,  under  section  195.  of  the  Act  of  The  bankrupt's 
1849(6),  for  an  allowance  to  the  bankrupt  of  10/.  per  cent.,  on  JS^ie^t^ 
the  ground  that  his  estate  was  able  to  pay  15«.  in  the  pound,  pay  20«.  in  the 
There  was,  in  fact,  sufficient  to  pay  20*.  in  the  pound,  and  the  ^Stiedto  an 
coats  of  the  adjudication,  but  not  sufficient  to  pay  interest  to  the  allowance  of 
creditors,  who  had  proved,  upon  their  several  debts,  (e)     This  undertheissth 
application  became  necessary,  by  reason  that  no  provision  was  ^^^^  ^[  ?? 
made  by  the  195th  section  for  an  allowance,  where  the  estate  Consolidation 
was  sufficient  to  pay  20*.  in  the  pound ;  the  words  of  the  sec-  ^^^ 
tion  extending  no  further  than  where  the  estate  should  pay  15*. 
in  the  pound. 

Mr.  i^MTTfliice  ^Solicitor),  in  support  of  the  application,  cited      Argument 
Exparte  Morris (d)  and  Lord  Henley's  Bankrupt  Laws.{e) 

Mr.  Linhlater  (Solicitor)  appeared  for  the  assignees. 

Mr.  Commissioner  Evans.     This  does  not  appear  to  be  a      Judgment, 
question  between  the  bankrupt  and  the  creditors  claiming  in- 
terest.    You  may  take  the  order. 

Ordered  accordingly. 

(a)  Reported  by  A.  A.  Doria,  Esq. 
(h)  12  &  13  Vict.  c.  106.  (d)  1  Ve8ll32. 

(c)  See  sect.  197.  W  Page  391. 

H  4 
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COUBT  OF 
BANKRUFTCr. 

Nov.  29. 
Dec.  1. 

Notice  to  an 
assarance 
office  of  deposit 
of  a  life  policy 
need  not  be  in 
'writing :    a 
verbal  notice  is 
safficient. 

The  taking 
possession  by 
the  equitable 
mortgagee  may 
be  at  any  time 
before  actual 
bankruptcy. 

Statement 


EXP  ARTE  TANNER,  IN  RE  BROCK,  {a) 

Before  Mb.  CoMSiissiONEB  Evans. 

1  HIS  was  a  special  case  for  the  opinion  of  the  Court,  and  was 
as  follows :  — 

In  February,  1852,  Tanner  advanced  222/.  to  the  bankrupt 
on  his  note  of  hand,  and  the  deposit  of  a  policy  of  assurance  on 
the  bankrupt's  life  for  600/.,  in  the  Westminster  Life  As- 
surance Association.  On  the  16th  April  1853,  Tanner^ 
through  his  attorney,  paid  a  half  year's  premium  on  the  policy, 
and  at  the  same  time  gave  verbal  notice  to  the  actuary,  that  he. 
Tanner,  held  the  policy  as  equitable  mortgagee ;  the  bankrupt 
having  already  committed  an  act  of  bankruptcy,  of  which, 
however.  Tanner  had  no  notice.  The  bankrupt  was  taken  in 
execution  at  the  suit  of  a  third  party,  and  remained  in  prison 
for  twenty-one  days,  and  this  constituted  the  act  of  bankruptcy, 
upon  which  he  was  adjudicated  bankrupt  on  the  6th  of  June* 
Tanner  had  notice  of  the  bankrupt  being  in  custody,  and, 
subsequently,  on  the  31st  of  May,  gave  notice  in  writing  to 
the  actuary  of  the  assurance  company  of  the  equitable  deposit 
of  the  bankrupt's  policy.  Tanner  having  tendered  a  proof  to 
the  assignees,  the  question  arose  as  to  whether  the  policy, 
under  the  above  circumstances,  passed  to  the  assignees,  or  re- 
midned  an  available  security  in  the  hands  oi  Tanner. 


Judgment, 


Mr.  Commissioner  Evans.  At  the  time  of  the  notice  to 
the  assurance  company,  in  April,  Mr.  Tanner  had  no  notice  of 
an  act  of  bankruptcy  having  been  committed.  I  am  of  opinion 
that  this  was  a  good  notice  to  the  office,  and  that  it  need  not 
be  in  writing :  Re  Raikes,  (Jb)  The  taking  possession  may  be 
at  any  time  before  the  actual  bankruptcy,  (c) 

Solicitors,  Patten ;  and  O.  Richards. 

(a)  Reported  by  A.  A.  Doria,  Esq. 

(b)  4  Dea.  &  Ch.  412.  &  R.  516. ;  Young  v.  Hope,  2  Exch. 

(c)  12  &  13  Vict.    c.  106.   8.  125.      105. ;   Manletf  v.  Boycot,   1  Com.  L. 
And  see  Pariente  v.  PemieUj  2  Moo.      Rep.  273. 


CousT  or 

BANKBUPTCr. 

Aug,  29. 
Dec.  7. 

F.,  the  holder 
of  an  accom- 
modation bill 
of  exchange 
drawn  by  W., 


EXP  ARTE  FREW,  IN  RE  BLACK  AND  CX)PE.  (ii) 

Before  Mr.  Commissioneb  Fonblanque. 

.1  HIS  was  a  claim  by  Frew,  the  holder  of  a  bill  of  exchange, 
drawn  by  one  Wilson,  of  Glasgow,  and  accepted  for  his  accom- 

(d)  Reported  by  A.  A.  Doria,  Esq. 
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modation  by  Blacky  with  the  knowledge  of  his  partner,  and 
endorsed  by  Wilson  to  the  holder,  to  prove  against  the  joint 
estate  for  the  amount,  less  a  composition  of  8«.  in  the  pound, 
which  had  been  paid  by  Wilson,  under  a  deed  of  composition 
with  his  creditors,  to  Frew,  in  respect  of  such  biU. 

Mr.  I^letos  (Solicitor,  of  the  firm  of  Lawrance,  Plews,  & 
Boyer),  in  support  of  the  application,  contended,  that  at  the  time 
Frew  parted  with  his  money,  he  did  not  know  it  was  an  ac- 
commodation bill,  and  cited  Bt/les  on  Bills  {a)^  and  Rees  v. 
Berringtoru  (i) 

Mr.  Hollums  (Solicitor,  of  the  firm  of  Martins,  Thomas,  & 
Hollums),  on  behalf  of  the  assignees,  objected,  1st,  That  this  was 
a  bill  for  the  accommodation  of  Wilson,  and  accepted  by  Black 
without  his  partner's  consent,  and  therefore  fraudulent;  and, 
2Ddly,  That,  inasmuch  as  Frew  had  accepted  the  composition 
from  Wilson,  he  had  thereby  discharged  the  acceptors.  He 
cited  Story  on  Bills  (c)  and  the  cases  there  referred  to. 

The  following  cases  were  also  cited :  Mallet  v.  Thompson  (cf), 
Laxton  v.  Peat  (e),  Raggett  v.  Axmore  {f)y  Kerrison  v.  Cooke  (^), 
Collett  V.  Haigh(Ji)j  Fentum  v.  Pocock(i\  Carstairs  v.  JRo/- 
kston  (A),  Bank  vf  Ireland  v.  Beresford  (/),  Exparte  Glendin^ 
ning  (m).  Price  v.  Edmunds  (n),  Yallop  v.  Ebers  (o),  Nicholls  v. 
Norris  (p).  Hall  v.  Wilcox  (q),  Harrison  v.  Courtauld  (r),  and 
Farquhar  v.  Southey*  {s) 

Mb.  Commissioner  Fonblanque.  I  must  look  into  the 
cases.  As  to  the  circumstance  that  this  bill  was  fraudulent,  I  do 
not  think  that  is  made  out ;  there  has  been,  at  least,  acquiescence 
on  the  part  of  Cope  for  Black  to  accept  bills. 


1853. 


EXPABTE 

Frew,  in  re 

Black  and 

Cope. 

and  accepted 
by  B.  with  the 
knowledge  of 
his  partner  C, 
and  endorsed 
by  W.  over  to 
F.  for  yalue. 
F.  accepts  a 
composition 
from  W.  in 
respect  of  this 
bill.    B.andC. 
become  bank- 
rapt  —  Heldf 
the  bill  was  not 
fraudulent  as 
regarded  C' — 
Heldy  also,  that 
F.  was  entitled 
to  prove  against 
the  joint  estate 
of  B.  &  C.  for 
the  amount, 
less  the  com- 
position. 

Arynment, 


His  Honoub  now  gave  judgment  as  follows :  —  This  bank- 
ruptcy has  arisen  out  of  the  mischievous  system  of  accommo- 
dation bills,  which  the  Commissioners  of  this  Court  have  taken 
80  many  opportunities  of  denouncing.  The  bankrupts,  who 
were  but  in  a  small  way  of  business,  accepted  largely  for  the 
accommodation  of  Wilson,  who  failed,  and  compounded  with 
his  creditors.  Black  and  Cope  became  bankrupts.  The  party, 
whose  claim  I  have  now  to  deal  with,  Mr.  Frew,  is  the  holder 


(a)  5th  edit.  (1847),  p.  180. 

{h)  2  Ves.  540. ;  2  Tudor's  Lead- 
ing Cases  in  Equity,  707.  S.  C. 

(c)  8rd  edit.  (1853),  p.  565. 
8.  432. 

{d)  5  Esp.  178. 

(e)  2  Camp.  185. 

If)  4  Taunt.  780. 

&)  3  Camp.  362. 

Ql)  3  Camp.  281. 


(0  5  Taunt.  192. 
(A)  5  Taunt.  551. 
(0   6  Dow.  233. 
(i»)  Buck.  517. 
(w)  10  B.  &  C.  578. 
(o)  1  B.  &  A.  698. 
(p)3B.  &  A.  41. 
Iq)  1  Moo.  &  R.  5S, 
(r)  3  B.  &  A.  36. 
(«)  1  Moo.  &  M.  14. 


Dec,  7. 
Judgment 
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.  ^^^^'  .      of  one  of  these  bills  drawn  by  Wilson,  accepted  by  the  bank- 
ExpARTB      rupts  for  his  (Wilson's)  accommodation,  and  endorsed  by  him 
Febw.  iNKB   to  the  holder. 

Black  and  m,      ^  01  111  •  1  •  1 

CoFB.  The  facts  of  the  case  are  admitted,  and  the  question  which 

Judgment  arises  is,  whether  the  rule  in  Equity,  in  respect  to  compositions 
with  the  acceptors  of  accommodation  bills,  differs  from  the  rule 
at  Common  Law,  viz.,  that  such  composition  discharges  the 
sureties.  In  support  of  the  distinction,  the  leading  case  is  JEx- 
parte  Glendinning  {a)^  decided  by  Lord  Eldoriy  in  1819,  in 
conformity  with  his  previous  judgment,  when  Chief  Justice  of 
the  Common  Pleas,  in  Laxton  v.  Peat,  (b)  The  judgment  of 
Lord  JSldon  is  peculiar.  It  commences  by  stating  that  he 
remembers  '^when,  for  the  first  time.  Courts  of  Law  decided, 
that  where  there  was  an  acceptor  without  effects,  notice  of 
dbhonoiu:  of  the  bill  need  not  be  given  to  the  drawer ;"  and, 
carrying  out  that  distinction,  he  goes  on  to  say,  ^^  The  practice 
is  now  quite  familiar  in  these  Courts,  where  the  endorsee,  with 
notice  of  the  accommodation  transaction,  has  recovered  upon 
the  acceptance,  to  allow  the  acceptor  to  prove  for  the  amount 
under  the  drawer's  commission.  I  think  this  equity  naturally 
grew  out  of  the  doctrine  of  not  requiring  notice  to  be  given, 
when  the  acceptor  had  no  effects.  Although  no  man  more 
than  myself  laments  the  introduction  of  that  doctrine,  yet  I 
cannot  overturn  what  has  been  for  so  many  years  acknow- 
ledged and  acted  upon  as  part  of  the  general  mercantile  law  of 
the  country,**  The  other  points  in  the  judgment  go  upon  the 
collateral  question,  whether  parol  evidence  could  be  let  in  to 
vary  the  implied  contract.  Now,  it  would  seem  that  Lord 
JSldon  does  not  rely  upon  the  soundness  of  the  doctrine,  but 
simply  upon  his  finding  it  so  established. 

Between  the  decision  of  the  case  of  Laxton  v.  Peat  and  that 
of  Exparte  Glendinningy  there  had  been  several  cases  at  Common 
Law,  the  principal  of  which  was  Fentum  v.  Pocock  (c),  in  which 
Sir  James  Mansfield,  Chief  Justice,  supported  the  authority  of 
Sir  Vicary  Gibbs,  that  Lajcton  v.  Peat  was  not  law ;  and  to  this 
doctrine  IjordEldon  himself  seems  ultimately  to  have^  assented  ; 
for  in  a  case  before  the  House  of  Lords  of  the  Governor  and 
Directors  of  the  Bank  of  Ireland  v.  Beresford  and  others  (rf), 
though  he  complained  that  the  Common  Law  Judges  had  taken 
little  notice  of  the  decisions  in  Equity,  he  appears  to  have 
assented  finally  to  the  doctrine  laid  down  in  Fentum  v.  Pocock^ 
supported  by  the  authority  of  Sir  J",  Mansfield,  Sir  V,  Gibbs, 
and  the  Puisne  Judges  of  that  day. 

(a)  Vbi  supra,  (c)   Ubi  supra. 

(b)  Ubi  supra,  (d)  Ubisuprd, 
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Notwithstanding  this,  however,  it  does   seem  that  JExparte      .  ^^^^'  . 
Glendinning  continued  to  he  regarded  as  an  authority  in  Equity,       Expabte 
and  especially,  being  a  Bankruptcy  report,  as  the  authority  for    ^^^^j^^ 
the  guidance  of  the  Equity  jurisdiction  in  that  branch  of  the  law.         Cope. 
But  some  time  about  the  year  1831  or  1832,  the  then  Master       Jwfyment. 
of  the  Rolls  appears  to  have  doubted  the  soundness  of  the  dis- 
tinction in  Equity,  and,  therefore  (and  in  fact  it  could  be  with 
no  other  view  than  that  stated  by  the  counsel  in  the  case)  he  sent 
Harrison  v.   Courtauld  (a)    for  the   opinion  of  the  Court  of 
King's  Bench,  in  order  to  determine  whether  Fentum  v.  Pococh 
was  still  held  to  be  law.     I  have  derived  considerable  assistance 
from  having  been  furnished  with  a  list  of  the  authorities  cited  in 
the  course  of  the  argument  in  that  case.    The  result  was  that  all 
the  Common  Law  Judges,  including   Lord    Tenterden,  with 
Parke^  Taunton^  and  Patteson,  Justices,  concurred  with  Lord 
EBenboroughy  Sir  J.  Mansfield  (who  was  also  a  very  consider- 
able authority  in   Equity),   and    Sir  V.  GibbSy  in  overruling 
Laxton  v.  Peat^  and  supporting  Fentum  v.  Pocock  ;  and,  by  the 
certificate  of  the  Judges,  they  confirmed  the  decision. 

If  the  matter  had  rested  there,  I  should  certainly  have  come 
to  the  conclusion  that  the  authority  of  Exparte  Glendinning 
would  follow  the  overruling  of  the  case  of  Laxton  v.  Peaty  and 
therefore,  that  it  should  be  held  without  distinction  in  Law  and 
Equity,  that  giving  time  to  the  acceptor,  whether  an  acceptor 
for  vsdue,  or  an  accommodatioti  acceptor,  discharged  the  drawer 
and  the  other  parties  to  the  bill.     A  more  recent  case  of  Manley 
V.  Boycot  {b)  seems  to  confirm  this  view  beyond  dispute.     The 
case  of  Smith  v.  James  (c)  is  there  cited  in  a  note,  to  which  is 
appended  a  very  long  list  of  authorities,  on  which  the  Judges 
were  decidedly  of  opinion  that  Fentnm  v.  Pocock  was  law,  and 
that  Laxton  v.  Peat  was  not.     In  Smith  v.  James  all  the  Judges 
concurred  in  saying  that  the  case  could  not  be  distinguished  from 
Harrison  v.  Courtauld, 

m 

I  think,  therefore,  that  this  last  case  puts  an  end  to  all 
question;  and  holding  that  equitas  sequitur  legem  is  a  good 
maxim,  and  most  especially  so  in  dealing  with  negotiable  secu- 
rities, which  are  not  only  matters  concerning  persons  of  this 
country,  who  may  be  more  accustomed  to  the  subtleties  of  our 
law,  but  also  concerning  all  nations  dealing  with  us,  I  think 
that  the  greater  simplicity,  and  the  less  technical  distinction 
there  is  respecting  such  transactions  the  better.  Sir  Vicary 
Gibbsy  in  his  judgment  in  Kerrison  v.  Cooke  (d)y  and  the  other 
Judges,  in  various  parts  of  their  judgments  in  the  cases  referred 

(a)  Ubi  supra.  (c)  2  Ell.  &  Bl.  50.  (n). 

lb)  1  Com.  L.  Rep.  273.  (d)  Ubi  supra. 
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,  ^^^^'  ,      to,  have  all  concurred  in  reprobating  accommodation  bills.     Sir 
ExpARTE       V.  Gibbsy  in  Kerrison  v.  Cooke,  says,  "  I  am  sorry  that  the  term 
^LAck' Ai^    *  accommodation  bill '  ever  found  its  way  into  the  law,  or  that 
Cope.        parties  were  allowed  thus  to  get  rid  of  the  obligations  they  pro- 
Judgmenf.      fessed  to  Contract,  by  putting  their  names  to  negotiable  secu- 
rities." 

In  that  opinion  I  am  quite  convinced  that  all  persons  who 
are  connected  with  the  practice  of  this  Court,  and  have  wit- 
nessed the  mischievous  effects  of  the  system,  will  fully  concur. 
Adopting  that  principle,  and  relying  on  the  authorities  I  have 
cited,  I  must  hold  that  the  same  rule  which  is  established  at  Law, 
exists  also  in  Equity,  viz.,  that  time  given  to,  or  a  composition 
accepted  from,  the  principal  debtor  alone  discharges  the  sureties; 
and  that  the  fiction  which  would  make  the  drawer  the  principal, 
when  the  bill  has  not  been  drawn  for  value,  has  no  sound  found- 
ation in  Law.  In  this  case  it  is  the  drawer  who  has  compounded ; 
therefore  the  holder,  who  is  the  endorsee  of  the  bankrupts 
(the  acceptors),  is  entitled  to  prove. 

Proof  admitted  accordingly. 


drawn  at 
Stettin,  were 
addressed  to 
and  accepted 
by  H  ,  a  mem- 
ber of,  and  on 


EXPARTE  THE  ROYAL  BRITISH  BANK  OF 
SCOTLAND,  IN  RE  OKELL.  (a) 

Cou»T  OF  Before  Mr.  Commissioner  Fonblanqub. 

Bankruptct. 

Dec.  16.       Mr.  pulling  for  the   Royal  Bank  of  Scotland.     The 
Certain  bills  of  bank  claims  to  prove  upon  five  bills  of  exchange  drawn  by  one 

cxcbanflre  nur"  *l 

porting  to*  be      ^lug6>  at  Stettin,  and  addressed  to,  and  accepted  by  one  Herts- 

lett,  a  member  of  the  firm  of  Moberly  and  Company,  on  account 
of  the  firm,  and  endorsed  by  the  bankrupt  to  the  bank,  who  dis- 
counted them  in  the  usual  course  of  business.  The  firm  of 
Moberly  and  Company  consisted  only  of  the  bankrupt  and 
firm  of*M.'&  ^  Hertslett,  and  on  the  bankruptcy  of  the  latter,  prt)of  was 
Co.,  and  en-  made  upon  these  bills  as  against  him.  We  now  claim  to  prove 
bankrupt^  aim  against  Okell,  as  the  endorser,  and  the  simple  question  is^ 
a  member  of     whether,  under  the  .  circumstances,  we  are  entitled  to  double 

the  firm,  to  S.,  > 

foryalue.     On    proot. 
the  bankruptcy 
of  H.,  S.  proved 
against  his 
estate  in  re- 
spect of  these 
bills.  —  Held, 
he  was  not  en- 
titled to  proTC 
upon  the  same    B.  28. 
bills  as  against 

the  bankrupt's  estate,  notirithstanding  he  had  no  notice  that  the  bankrupt  i?as  a  member  of  the 
firm  of  M.  &  Co. 


It  is  objected  that  we  are  not  entitled  on  the  authority  of 
Exparte  Moult  (b)  Previously  to  this  case  the  point  appeared 
clearly  established  by  very  many  cases,  and  amongst  others  by 

(a)  Reported  bj  A.  A.  Dorla,  Esq. 
{b)  1  D.  &  Gb.  44. ;  S.  C.  2  Ibid.  419. ;  S.  C.  Mont.  321. ;    S.  C.  Mont  & 
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JExparte  Bonbonus  (a),  cited  in  Exparte  Hinton.  (b)  The 
question  pressed  upon  the  Court  in  Exparte  Moult  was>  that 
though  there  was  no  express  notice,  there  were  other  circum- 
stances to  induce  the  world  to  believe  that  the  parties  to  the 
bill  were  in  partnership ;  and  the  Court  was  divided  in  opinion 
as  to  whether  double  proof  should  be  allowed,  the  Chief  Judge 
Erskine  and  Sir  George  Rose  being  against  the  proof,  and  Sir 
A.  Pell  and  Sir  J.  Cross  in  favour  of  it;  so  that,  as  far  as  it  goes, 
this  case  left  the  question  open.  It  was  then  carried  to  the 
Lord  Chancellor  (Lord  Brougham)  on  appeal  hj  way  of  special 
case  (c) ;  and  after  an  elaborate  argument,  his  Lordship  entirely 
relied  on  his  decision  in  Exparte  Husbands  (d),  on  the  apparent 
assumption  that  the  rule  had  been  acted  upon  for  a  length  of 
time,  so  as  to  have  acquired  the  force  of  a  statutory  enactment. 

Now,  the  case  of  Exparte  Husbands  really  lays  down  no  such 
law  as  was  assumed^  to  be  laid  down  by  it  in  Exparte  Moult. 
How  has  it  been  treated  in  more  modern  times  ?  In  Exparte 
Hinton  {e)  three  partners,  of  a  firm  of  six,  carried  on  a  distinct 
trade  in  partnership,  and  endorsed  a  promissory  note  made  by 
all,  which  was  discounted  by  a  person  who  believed  at  the 
time  that  the  three  were  partners  in  the  aggregate  firm,  but  that 
the  firms  were  distinct,  and  it  was  held  not  a  case  for  double 
proof.  There  the  Lord  Justice  Knight  Bruce  (then  Vice- 
Chancellor),  an  acknowledged  authority  on  bankruptcy  law, 
concurred  entirely  in  my  view  of  Exparte  Moult,  and  said  that 
the  decision  of  Lord  Brougham  was  contrary  to  the  law  before 
that  case,  and  cited  seven  cases,  which  are  collected  in  a  very 
learned  note  to  Montague  and  Ayrtoris  Treatise  on  Bank" 
ruptcy.  (J)  Then  we  have  the  solemn  opinion  of  Lord  Eldon^ 
diat,  up  to  the  time  of  Exparte  Husband,  the  law  by  universal 
consent  was,  that,  where  there  was  no  knowledge  on  the  part  of 
the  holder  of  a  bill  of  the  drawer  and  acceptor  being  members 
of  the  same  firm,  that  is,  if  he  believed  them  to  be  different 
parties,  double  proof  might  bo  allowed.  Then  came  Exparte 
Husbands,  which  has  been  so  ingeniously  misunderstood,  and 
used  in  Exparte  Moult,  to  bring  about  the  present  unsatisfactory 
state  of  the  law  under  which  we  claim  to  prove. 

Mr.  Aspland,  for  the  assignees,  objected  to  the  double  proof. 
He  said  that  the  allegation  that  but  for  the  decision  in  Exparte 
Moult  (g)  the  authorities  would  have  been  all  one  way,  [was 
unfounded,  for  that  there  were  dicta  and  decisions  of  Lord 


1853. 

' . — ' 

EXPARTB 

THE  Royal 
British  Bank 
OF  Scotland, 
IN  RE  Okell. 

Statement 


(a)  8  Yes.  540 

lb)  1  De  G.  550. 

(c)  2  Gl.  &  J.  4. ;    S.  C.  5  Madd.  419. 

(<0  2  D.  &  Ch.  419. 


(e)  Ubi  stiprd, 

(f)  Vol.  i.  p.  162. 
C^)  Uhi  supra. 


Argument. 
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,  ^^^^-^      Eldon,  showing  most  conclusively  that  he  would  have  refused 

ExpARTB      double  proof  in  this  case.     This  was  clear  both  upon  authority 

BuTira^Bi^K  ^"^  principle.     Assuming  that  Okell  was  not  known  to  be  a 

OF  ScoTLANis   partner  in  the  firm  of  Moberly  and  Company  until  his  bank- 

IN  BE  Okell.   r^p^cy^  \i  }jy  no  means  followed  that  double  proof  would  be 

admitted.  The  creditors  might  either  stand  upon  what  appeared 
to  be  the  contract,  or  they  might  elect  against  which  estate 
they  would  prove,  and,  taking  advantage  of  Okell  being  a  real 
partner,  hold  him  liable ;  but  in  that  case  they  must  do  so  with 
all  consequences.  If,  on  the  contrary  they  would  not  consider 
him  a  partner,  as  they  have  a  right  to  do,  they  might  reserve 
their  right  to  prove  against  his  estate  in  the  event  of  the  assets 
being  insufficient.  This  was  the  case  of  Exparte  Husbands^  in 
which  the  Lord  Chancellor  decided  that  the  creditor  might  stand 
upon  the  apparent  contract,  and  prove  against  the  estate  of 
both.  He  cited  Exparte  Mas8on{a)j  Exparte  Uddel{b\  Ex- 
parte the  Bank  of  England  (c),  Exparte  Soper  (d),  and  Exparte 
Chevalier,  (e)  [Mr.  Commissioner  Fonblanque.  This  last  case 
goes  a  great  way.  It  not  only  declares  a  principle  as  established 
here,  but  applies  it  in  restraint  of  the  foreign  jurisdiction.1 
He  also  referred  to  Deacon^ s  Bankruptcy  Law  (/),  and  Cottier 
mi  Partnership  {g) ;  and  contended  that  the  case  of  Exparte 
Hinton  (A),  cited  on  the  other  side,  was  very  strong  in  his  favour, 
as  showing  that  Vice-Chancellor  Knight  Bruce  felt  himself 
bound  by  the  decision  in  Exparte  Husbands^  however  much  he 
might  disapprove  of  it. 

Mr.  Pulling  replied.  Tiiis  is  not  like  the  case  of  a  joint  and 
several  bond>  where  the  parties  necessarily  have  notice  of  the 
true  obligors.  If  a  man  be  ignorant  of  the  drawer  of  a  bill 
l>eing  a  member  of  the  firm  of  the  acceptor  at  the  time,  he  could 
not  have  made  his  election,  and  therefore  is  not  prejudiced. 
All  the  cases  prior  to  Exparte  Moult  {i)  proceeded  upon  the 
assumption  that  the  creditor  had  elected.  In  Exparte  Che- 
valier  (JC)  the  question  of  notice,  on  the  contrary,  was  not  raised. 
There  the  party  had  express  notice  as  to  who  was  the  member 
of  the  firm.  [Mr,  Commissioner  Fonblanque.  It  shows  the 
strong  disinclination  of  the  Court  against  the  double  proof;  nof 
only  would  it  not  be  allowed  here,  but  not  also  elsewhere.]  But 
if  the  holder  of  a  bill^  or  a  party  dealing  with  these  parties 
have  no  such  notice,  there  is  no  ground  for  supporting  the  doc- 
trine laid  down  by  the  Courts  whose  object  is  to  prevent  parties 

(a)  1  Rose,  159  (/)  De  Gex,  vol.  i.  p.  711. 

!        (6)  2  Rose,  34.  (g)  let  edit  p.  547. 

(c)  2  Rose,  82.  (A)  Vbi  supra. 

(d)  4  D.  &  Ch.  569.  (i)    Ubi  supra. 

(e)  1  M.  &  Ayr.  345.  (k)  Ubi  supra. 
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GonniyiDg  at  a  frauds  and  receiving  double  dividends.  There  is  ,  1855.^ 
nothing  in  this  case  suggestive  of  fraud,  the  bills  having  been  Expartb 
discounted  in  the  ordinary  course  of  business*  BamsH^ioSrK 

OF  Scotland, 

Mr,  Cokmissiokeb  Fonblanque.  As  I  have  very  recently    **  **  Okslu 
had  occasion  to  look  into  this  Case  of  Exparte  Moult  (a),  I  feel         ««w"««^ 
myself  in  a  position  to  pronounce  my  opinion  at  once,  without 
any  delay  in  order  to  consult  further  authorities. 

It  seems  to  me  that  I  am  bound  to  take  the  same  course  as 
Sir  /.  i.  Knight  Bnice  (then  Vice- Chancellor)  took  in  the  case  of 
Exparte  Hinton.  (V)  Whatever  may  be  my  opinion  of  previous 
cases  I  find  the  law  established^  and  am  bound  to  follow  it. 
Certainly,  if  the  thing  had  been  a  matter  of  first  impression,  I 
should  have  been  rather  better  inclined  to  follow  the  reasoning 
of  Sir  A.  Pell  and  of  Sir  J.  Cross  than  that  of  the  Chief  Judge 
Ershine  and  Sir  George  Bose,  though  I  have  deference  for  their 
opinions  also.  But  as  Sir  A.  Pell  and  Sir  John  Cross  both  failed 
to  convince  the  then  ILord  Chancellory  I  can  do  no  other  than 
say,  that  I  consider  that  the  decision  in  Exparte  Moult  binds 
me ;  and  I  must  accordingly  reject  the  claim  of  these  parties  to 
prove  against  the  estate  of  Okell,  they  having  already  proved 
against  the  other  estate. 

Mr.  Aspland.  That  was  by  arrangement ;  it  was  done  to 
raise  the  question. 

Mr.  Reed.  We  do  not  object  to  their  having  their  election ; 
but  the  proofs  were  admitted  against  Hertslett's  estate  in  the 
first  instance,  because  we  did  not  see  how  otherwise  the  matter 
could  be  well  brought  before  the  Court. 

Mb.  Cokmissioneb  Fonblanque.  The  proofs  of  those 
whose  election  has  been  made  must  be  rejected :  those  who 
have  not  already  proved  will  have  the  right  of  election.  It  may 
be  that  parties,  who  have  already  proved,  might  have  the  right 
of  withdrawing  their  proofs.  My  judgment  then  will  be,  in 
conformity  with  Exparte  Moult,  to  reject  the  double  proof. 

Proof  rejected  accordingly. 

Solicitors,  A.  Gordon  §•  Son  ;  and  Reed,  Langfordy  §•  Marsden. 

(a)  Uhi  supra,  (b)  Ubi  supra,  ^ 
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Court  op 
Bankbuitct. 

Dec,  20. 

ThisCoart 
-will  not  inter- 
fere, or  order 
tbe  discharge 
out  of  custody, 
of  a  bankrupt, 
who,  being  a 
prisoner  for 
debt,  has  in- 
curred a  con- 
tempt of  the 
Insolvent 
Debtors' Court, 
for  neglecting 
to  file  his  sche- 
dule in  that 
Court,  on  the 
ground  that  his 
remaining  in 
custody  is  en- 
tirely of  his 
own  seeking. 

Statement, 


Argument 


EXP  ARTE    OLIVER,    IN    RE    OLIVER,  (a) 

Before  Mb.  Commissiokeb  Holbotd. 

xHE  bankrupt  was  arrested  on  the  5th  July,  1853,  upon  a 
ca.  sa,  issuing  upon  a  judgment  obtained  by  one  Jones  in  an 
action  in  the  Court  of  Common  Pleas,  and  committed  to  the 
Queen's  Prison.  On  the  11th  August  Jones  applied  by  petition 
to  the  Court  for  the  Relief  of  Insolvent  Debtors,  under  section 
36.  of  the  statute  1  &  2  Vict  c.  110.,  for  the  usual  order  to 
vest  the  estate  and  effects  of  the  debtor  in  the  provisional  as- 
signee of  that  Court.  The  order  was  made  on  the  12th ;  and 
served  on  Oliver  in  prison  on  the  15  th.  By  the  terms  of  the 
order  he  was  required  to  file  his  schedule  within  fourteen  days 
from  the  service  thereof.  On  the  day  appointed  for  showing 
cause  Oliver  appeared  in  person,  and  requested  further  time  to 
prepare  his  schedule,  whereupon  a  fortnight  was  allowed  him 
for  that  purpose.  A  further  adjournment  took  place  for  a  week^ 
and  no  schedule  having  been  filed,  Jones  was,  on  the  26th  No- 
vember, appointed  creditors'  assignee,  and  as  such  took  posses- 
sion of  the  estate  and  eflects  of  the  insolvent  on  the  29th. 

On  the  28th  November  a  petition  for  adjudication  was  filed 
in  this  Court  against  Oliver,  upon  which  he  was  adjudicated 
bankrupt  the  same  day ;  and  on  the  following  day  the  mes- 
senger of  the  Court  went  down  to  take  possession  under  the 
bankruptcy. 

This  being  the  day  appointed  for  the  choice  of  assignees, 

Mr.  Linklater  (Solicitor),  for  the  bankinipt,  applied  for  his  dis- 
charge out  of  custody,  under  section  112.  of  the  Bankrupt  Law 
Consolidation  Act. 

Mr.  NicholUy  on  behalf  of  Jones  and  other  creditors,  opposed 
the  application.  The  effect  of  the  order  of  the  12th  August  was 
to  vest  in  the  provisional  assignee  of  the  Insolvent  Debtors* 
Court  all  the  estate  of  the  debtor,  until  his  discharge  out  of  cus- 
tody.  By  the  petition  and  the  vesting  order  that  Court  has 
acquired  a  jurisdiction.  By  the  appointment  of  the  creditors* 
assignee  all  the  debtor's  estate  vested  in  such  assignee,  and  the 
question  now  before  the  Court  is,  whether  the  subsequent  bank- 
ruptcy has  divested  such  estate  out  of  the  creditors'  assignee^ 
and  vested  it  in  the  ofiSicial  assignee  of  this  Court.  My  objec- 
tion is  threefold :  1.  The  bankrupt  does  not  bring  himself 
within  the  112th  section,  the  last  proviso  of  which  entirely  ex- 


(a)  Reported  by  A.  A.  Dona,  Esq. 
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cladeshim  from  its  operation,  (a)     A  creditor  cannot  apply  to      .  ^^^^'  , 
the  Insolvent  Debtors'  Court  at  all  under  the  statute  I  &  2       Expabte 
Vict  c  110,,  until  the  debtor  has  been  in  prison  twenty-one  Ou^r,  in  rs 
days,  (b)  The  vesting  order  having  been  made,  the  prisoner  was      Argvsmenu 
in  contempt  for  not  filing  his  schedule  within  the  time  allowed  for 
that  purpose.     By  the  vesting  order  the  creditor  has  acquired  a 
right  to  have  such  schedule  filed,  and  that  the  debtor  should  give 
up  all  his  property.     If,  therefore,  this  Court  now  release  him, 
my  clients  are  deprived  of  their  rights,  inasmuch  as  such  release 
will  operate  as  a  release  to  Oliver  of  his  obligations  to  the  In- 
solvent Debtors'  Court      That  Court  has  no  jurisdiction  to 
compel  the  debtor  to  disclose  his  property  ;  it  can  only  make  the 
order  for  him  to  file  his  schedule.     By  the  38th  section  of  I  &  2 
Vict  c  1 10.  every  debtor,  upon  his  own  petition,  under  this  Act, 
must  be  in  actual  custody  within  the  walls  of  the  prison  during 
all  the  time  of  the  proceedings  in  the  Insolvent  Debtors'  Court. 
The  same  words  are  not  used  in  any  part  of  the  statute  where 
the  petition  is  by  a  creditor ;  but  practically  it  is  the  same,  for 
the  debtor  is  generally  brought  up  in  custody  of  the  gaoler, 
unless  he  is  out  on  bail. 

Secondly.  Being  in  contempt  and  in  custody,  this  Court  will 
not  release  the  debtor  from  the  consequences  of  such  contempt. 
The  power  granted  by  the  112th  section  is  a  discretionary 
power,  and  no  Courtof  competent  jurisdiction,  in  the  exercise  of 
such  a  power,  will  discharge  the  order  of  another  Court.  The 
last  proviso  of  the  112th  section  appears  to  have  been  framed 
with  reference  to  the  practice  of  the  Insolvent  Debtors'  Court, 
by  the  introduction  of  the  words  "  being  in  custody  for  any  debt 
contracted  by  fraud  or  breach  of  trusty^^  &c.  It  would  seem  that 
fraud  has  been  made  out  against  the  debtor  for  not  complying 
with  the  order  of  the  Insolvent  Debtors'  Court. 


(a)  12  &  13  Vict  c.  106.  s.  112. 
The  third  clause  of  this  section 
enacts,  "That  where  any  person  who 
has  been  adjudged  bankrupt,  and 
has  surrendered  and  obtained  pro- 
tection from  arrest,  is  in  prison  or 
in  custody  for  debt  at  the  time  of 
his  obtaining  such  protection,  the 
Court  may,  except  in  the  cases  next 
thereinafter  mentioned,  order  his  im- 
mediate release,  either  absolutely  or 
upon  such  conditions  as  it  shall 
tJiink  fit."  Then  comes  the  proviso, 
"Provided  always,  that  the  Court 
shall  not  order  such  release  where 
it  shall  appear  by  any  judgment, 
order,  commitment,  or  sentence,  un- 
der which  the  bankrupt  is  in  prison 

B.  &  !• — VOL.  I, 


or  in  custody,  or  by  the  record  or 
entry  of  any  such  judgment,  order, 
commitment,  or  sentence,  and  the 
pleadings  or  proceedings  previously 
thereto,  that  he  is  in  prison  or  custody 
for  any  debt  contracted  by  fraud  or 
breach  of  trust,"  &c.  The  last  pro- 
viso is,  "Provided  also,  that  such 
release  shall  in  nowise  affect  an^ 
rights  of  the  creditor,  at  whose  suit 
the  bankrupt  may  be  in  prison  or  in 
custody,  against  the  bankrupt,  ex- 
cept the  right  of  detaining  him  in 
prison  or  in  custody  whilst  protected 
from  imprisonment  by  order  of  the 
Court." 

(6)  Sect.  36. 
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^  ^^^^'  Thirdly.  The  exercise  of  this  discretionary  power  would  ope- 

ExpARTE  i^te  with  peculiar  hardship  upon  the  creditors.  No  corresponding 
Ol^r,  ih  be  benefit  can  accrue  to  them>  because  no  property  can  pass  to  them 
AroumeHt  ^^'^^^  ^^^  insolvency.  There  is  no  jurisdiction  under  the  74th 
section  (a)  to  transfer  the  estate  from  the  provisional  assignee 
in  insolvency  to  the  official  assignee  in  bankruptcy.  This  sec- 
tion corresponds  with  the  39th  section  (b)  of  the  stat.  1  &  2  Vict. 
0.  110.,  and  both  sections  require  the  petition  for  adjudication 
to  be  filed  within  two  months  from  the  vesting  order.  The 
39th  section  is  divisible  into  four  parts.  The  first  relates  to  the 
act  of  the  party ;  the  second  to  proceedings  on  his  part,  and  not 
to  any  taken  on  the  part  of  the  creditor  between  the  time  ap- 
pointed for  the  vesting  order  and  the  hearing,  that  is  about  six 
weeks.  The  third  and  fourth  relate  to  a  proceeding  on  the  part 
of  a  creditor.  We  say  this  is  limited  to  two  months,  so  that  any 
proceeding  taken  in  this  Court  with  a  view  of  destroying  the 
efiect  of  the  proceedings  in  insolvency  must  be  within  the  two 
months  prescribed  by  the  Act.  But  in  this  case  more  than 
two  months  have  elapsed  between  the  vesting  order  and  the 
petition  for  adjudication  in  bankruptcy.  The  estate  of  the 
bankrupt  therefore  not  being  divested  out  of  the  provisional 
assignee,  there  is  nothing  for  distribution  in  this  Court,  and 
consequently  this  bankruptcy  cannot  be  supported. 

I  am  instructed  also  to  apply  for  a  short  adjournment  of  the 
choice  of  assignees,  in  order  to  consult  with  my  clients,  on  the 
ground  that  the  first  notice  they  had  of  the  proceedings  in  this 
Court  was,  when  the  messenger  went  to  take  possession.  They 
have  made  an  affidavit  of  their  belief  that  the  trading  cannot 
be  supported.  I  submit,  therefore,  under  all  the  circumstances, 
that  the  choice  of  assignees  should  not  be  confirmed  to-day. 


12&13Vict.  c.  106. 

By  the  39th  section  it  is  en- 
acted, "  That  the  filing  of  the  peti- 
tion of  every  person  in  actual  cus- 
tody who  shall  be  subject  to  the 
laws  concerning  bankrupts,  and  who 
shall  apply  by  petition  to  the  In- 
solvent Debtors  Court  for  his  dis- 
charge from  custody  according  to  this 
Act,  shall  be  accounted  and  adjudged 
an  act  of  bankruptcy  from  the  time 
of  filing  such  petition ;  and  that  any 
fiat  in  bankruptcy  issuing  against 
such  person,  and  under  which  he 
shall  be  dedared  bankrupt,  before 
the  time  appointed  by  the  said  Court, 
and  advertised  in  the  London  Qa^ 
zette,  for  such  prisoner  to  be  brought 
up  to  be  dealt  with  according  to  Ms 
Act,  or  at  any  time  within  two 
calendar  months  from  the  time  of 


making  any  such  order  as  aforesaid, 
whether  upon  the  petition  of  such 
prisoner,  or  of  any  such  creditor  as 
aforesaid,  shall  have  the  efiect  of 
divesting  the  real  and  personal  estate 
and  efiects  of  such  person  out  of  the 
provisional  assignee:  Provided  al- 
ways, that  the  ming  of  such  petition 
shall  not  be  deemed  an  act  of  bank- 
ruptcy, unless  such  person  be  so 
declared  bankrupt  before  the  time 
80  advertised  as  aforesaid,  or  within 
such  two  months  as  aforesaid;  but 
that  every  such  order  as  aforesaid 
shall  be  good  and  valid,  notwith- 
standing any  fiat  in  bankruptcy  under 
which  such  person  shall  be  declared 
bankrupt  after  the  time  so  advertised 
as  aforesaid,  and  ailer  the  expiration 
of  such  two  calendar  months  as 
aforesaid.** 
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Mr.  Lawrance  (Solicitor)  alao  opposed  the  bankrupt's  dis-      ,  ^^^^- 
charge  on  behalf  of  another  creditor,  who  is  a  creditor  for  costs      Ezparte 
incurred  in  a  Chancery  suit,  and  in  respect  of  which  the  bankrupt  ^^^^^^  ^^  »e 
is  detained  in  custody.     Apart  from  the  circumstances  already      Argument 
before  the  Court,  if  a  debtor  have  vexatiously  put  his-  creditors 
to  expense,  he  is  not  entitled  to  any  indulgence.     This  1 12th  sec- 
tion was  introduced  into  the  Bankrupt  Law  Consolidation  Act 
confessedly  to  save  expense,  and  to  enable  assignees  to  have 
direct  communication  with  the  bankrupt  debtor,  whom,  however, 
it  was  in  no  way  intended  to  benefit.     Here  the  debtor  has 
lain  in  prison  for  months,  and  is  in  contempt  of  another  Court ; 
and  this  Court  will  undoubtedly  recognise  the  proceedings  of 
that  Court. 

Mr.  Zinklater  (Solicitor)  replied.  No  impropriety  on  the  part 
of  the  bankrupt  has  been  made  out.  The  construction  put 
upon  the  74th  section  cannot  be  supported.  The  petition  was 
filed  before  the  time  appointed  by  the  Insolvent  Debtors'  Court 
for  the  hearing :  no  time  has  been  appointed  by  that  Court  for 
the  bankrupt's  discharge,  and  it  is  only  after  two  months  from 
that  time  that  the  filing  of  the  petition  ceases  to  be  an  act  of 
bankruptcy.  There  is  no  authority  for  saying  he  is  not  en- 
titled to  his  discharge  by  reason  of  his  being  in  contempt  of  the 
proceedings  of  another  Court.  There  is  no  rule  to  oblige  the 
bankrupt  to  file  his  schedule  in  the  Insolvent  Debtor's  Court, 
if  be  or  his  creditors  preferred  he  should  pass  through  the  ordeal 
of  this  Comrt.  It  cannot  be  supposed  that  the  Legislature 
contemplated  he  should  go  through  the  double  process  of  insol- 
vency and  bankruptcy,  and  there  is  no  reason  to  compel  him 
to  do  so.  His  neglect  to  file  his  schedule  has  been  to  his  own 
cost,  and  for  that  he  has  suffered  a  long  imprisonment  No 
attempt  has  been  made  to  make  him  chargeable  with  any  of 
the  offences  enumerated  in  the  exceptional  clause  of  the  112th 
section.  Moreover,  he  has  given  up  to  the  official  assignee 
money  and  shares  to  a  considerable  amount.  I  submit,  there- 
fore, he  is  entitled  to  his  discharge,  on  undertaking  to  render  his 
services  to  the  assignees  in  making  out  the  accounts. 

[Mr.  Commissioner  Holbotd.  If  I  understand  this  ques- 
tion aright,  if  a  party  neglect  to  file  his  schedule  in  the  Court 
for  the  Belief  of  Insolvent  Debtors  there  are  no  means  of  ob* 
taining  a  hearing.] 

Mr.  Nicholb.  That  is  so :  if  a  debtor  do  not  file  his  sche- 
dule, he  is  in  contempt ;  and,  as  by  the  rules  he  must  be  in 
prison  during  the  whole  of  the  proceedings  until  the  final  order 
for  his  discharge,  he  cannot  in  such  case  obtain  his  discharge ;  so 
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EXPARTE 

Oliver,  in  rs 
Oliver. 

Judgment 


that  the  only  effect  of  not  filing  his  schedule  is  that  he  con- 
tinues in  custody  of  his  own  act. 

Mr.  Commissioneb  Holkotd.  He  would  thus  constitute 
himself  his  own  gaoler.  I  think  under  these  circumstances  I 
ought  not  to  order  his  discharge^  as  it  appears  that  a  nice  ques- 
tion must  arise  under  the  74th  section,  as  to  the  extent  of  the 
law  when  applied  to  a  case  of  this  kind.  There  are  now  two 
courses  of  proceeding  in  the  two  Courts.  I  think,  therefore,  I 
ought  not  now  to  prejudge  this  question.  It  is  sufficient  to 
say  that  there  is  a  proceeding  pending  in  the  Insolvent  Debtors* 
Court,  and  that  the  bankrupt  is  in  contempt  of  that  Court ; 
that  he  has  chosen  to  lie  in  prison ;  that  it  is  uncertain  in  which 
Court  the  proceedings  should  be  prosecuted,  and  not  at  all  clear 
that  there  will  be  anything  to  distribute  in  this  Court. 

It  is  very  difficult,  from  the  language  of  the  74th  section,  to 
say  whether  the  Legislature  contemplated  this  section  to  apply- 
to  cases  like  the  one  now  before  the  Court. ' 

Under  all  the  circumstances,  therefore,  I  am  of  opinion,  that 
the  bankrupt,  being  in  contempt  of  the  Court  for  the  Belief  of 
Insolvent  Debtors  under  the  proceedings  in  that  Court,  which 
may  still  be  carried  through,  and  that  his  now  being  in  custody- 
is  entirely  of  his  own  seeking,  I  ought  not  to  interfere. 

As  only  one  creditor  has  proved,  the  choice  of  assignees 
must  be  adjourned  for  a  fortnight,  to  enable  the  creditors  to 
inquire  further  into  the  circumstances.  I  do  not  conceive  that 
any  party  can  be  damnified  by  this  delay. 

Application  refused. 

Solicitors,  Venning y  Naylor^  §•  Robins  ;  Lawrance^  Plews,  Sf 
Boyer  ;  and  J.  §•  J,  H,  Linklater. 


Court  op 
Bankruptcv. 

Dec.  21. 

A  person  sum- 
moned  as  a 
-witness,  and  as 
suspected  of 
having  pro- 
perty of  the 
bankrupt  in  his 
possession,  is 
entitled  to  his 
expenses  in  the 
suspected. 


EXPARTE  THE  ASSIGNEES  OP  BELL,  IN  RE 

BELL,  (a) 

Before  Mr.  Commissioner  Fane. 

IN  this  case  a  person  named  George  Bracher  was  summoned 
as  a  witness,  and  not  appearing,  a  second  and  peremptory  sum- 
mons was-  issued,  addressed  to  "  George  Bracher,  one  of  the 
Directors  of  the  Wilts  and  Dorset  Banking  Company,  who  have, 

(a)  Reported  by  A.  A.  Doria,  Esq. 
first  instance,  M^here  it  appears  he  is  only  the  servant  or  agent  of  the  party 
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or  are  suspected  to  have,  some  estate  of  the  bankrupt^  or  some 

part  of  the  bankrupt's  estate,  in  their  possession.     This  being  a  Expari-e  the 

second   and   peremptory  summons,   a   warrant  "will  be  issued    ^^^^^^ 

against  jou  if  you  do  not  attend  at  tlie  time  and  place  specified."         Bbll. 

A  similar  summons  was  sent,  addressed  to  "  Samuel  Provis,      Statement 

ilanager  of  the  Wilts  and  Dorset  Bank,  &c."     Neither  party 

appeared  upon  the  summons,  but  an  affidavit  was  put  in  by 

Mr.  Turner  (Solicitor)  on  their  behalf,  that  their  expenses  were 

not  tendered  to  them,  although  demanded.     A  second  affidavit 

was  made  by  Bracher,  stating  that  he  is  not  a  director,  or  a 

shareholder  of  the  bank. 

Mr.  fFis€y  for  the  asagnees,  contended  that  being  summoned 
as  to  the  estate  of  the  bankrupt,  it  was  not  necessary  to  tender 
the  expenses.  [Mr.  Commissioner  Fane,  Provis  is  summoned 
aa  the  servant  to  the  bank.]  If  this  be  the  decision  of  the 
Court,  aU  joint-stock  companies  must  have  their  expenses  ten- 
dered, notwithstanding  they  have  the  bankrupt's  estate.  By 
tl.e  Act  of  Parliament,  Provis  was  the  party  to  be  sued  as  the 
public  officer  of  the  bank. 

As  to  Bi-acher,  his  affidavit  only  speaks  to  the  present  time. 
These  transactions  took  place  in  1850,  and  the  affidavit  does 
not  state  that  he  was  not  a  director  then. 

His  Honour  said, — Provis  is  the  manager  merely,  and  has 
no  personal  interest ;  he  is  simply  the  agent,  and  his  expenses 
mast  be  tendered. 

As  regards  Bracher,  his  case  is  different ;  he  is  summoned  as 
a  director,  and  he  swears  he  is  not  one.  I  must  take  the  affi- 
davit accordingly  ;  and  therefore  his  expenses  must  be  tendered. 

Solicitors,  Maples  §•  Pearse ;  Sole  §•  Turner. 


EXP  ARTE  PRICE,  IN  RE  WILLIAMS  AND 

M  ARCH  ANT.  (fl) 

Before  Mr.  Commissioner  Goulburx,  assisted  by 

Mb.  Commissioner  Holroyp.  Couiit  or 

BAKKBUPTCr. 

qi  I>^.  19.  at  sd. 

iHIS  claim  was  argued  before  Mr.  Commissioner  Goulburn  w„  the  con. 

on  the  17  th  September,  on  which  occasion  Mr.  Plews  (Solicitor)  ^'^^^g  ^^ 
raided  two  objections  to  the  proof.  faith  of  astute- 

ment  made  by 
■^  ,,.._-._,  P.,  the  retiring 

(a)  Beported  by  A.  A.  Dona,  Eaq.  partner,  and 
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EZPARTB 

Fbice,  in  re 

Williams  and 

Marchant. 

« 

really  believed 
by  P.  at  the 
time,  Tiz.,  that 
A.  owed  2500/. 
to  the  firm, 
covenanted  to 
pay  to  P. 
2000/.  for  the 
porchaae  of  his 
interest  in  the 
partnership 
property.     It 
afterwards  ap- 
peared that, 
instead  of  A. 
being  the 
debtor,  the  firm 
was  indebted 
to  him  in  about 
700/.,  and  also 
in  a  sum  of 
1319/.  to  P. 

Hddf  on  the 
bankruptcy  of 
W.,  not  such  a 
misrepresenta- 
tion as  should 
induce  the 
Court  to  reject 
the  proof  of  P. 
for  tSie  whole 
amount. 

Hdd,  also, 
that  a  solvent 
partner  may 
prove  against 
the  separate 
estate  of  his 
co-partner,  a 
baiJcrupt,  in 
the  event  of  a 
surplus. 

Statement, 


Mr.  Commissioner  GouJbum  having  subsequently  expressed 
a  wish  to  have  the  case  re-ai^ued^  it  was  adjourned  to  this  day, 
that  his  Honour  might  have  the  assistanoe  of  one  or  two  of  his 
brother  Commissioners. 

The  application  was  to  have  a  claim  for  2000/.  and  interest, 
amounting  to  2223/.  7^.  11^.  turned  into  a  proof  as  against  the 
separate  estate  of  Williams.  The  claim  was  founded  upon  the 
deed  of  dissolution  of  a  partnership,  which  existed  between 
Price,  as  the  retiring  partner,  and  Williams,  in  respect  of  certain 
cotton  warehouses. 

This  partnership  commenced  in  1845  under  the  style  of 
David  Price  and  Company,  and  continued  up  to  1849,  when  it 
was  proposed  that  Price  should  retire,  and  assign  all  his  interest 
to  Williams  for  lOOOZ.  to  be  paid  by  instalments.  This  not 
being  acceded  to  by  Price,  on  the  supposition  that  a  sum  of 
2500Z.  was  due  from  the  firm  of  Price,  Aykroyd,  and  Company 
to  the  firm  of  David  Price  and  Company,  it  was  eventually 
agreed  that  Price  should  be  paid  2000/.  in  full  for  his  interest 
in  the  warehouses,  and  that  the  partnership,  as  to  him,  should 
be  dissolved ;  and  the  following  letter  was  written  by  WilUams 
to  Price :  — 

''  Easton,  June  1.  1849. 

"  Dear  Price, — Since  I  left  you,  I  had  some  conversation 
with  Mr.  Part,  and  he  said  he  should  like  you  to  write  to  him 
to  Southport  to-morrow.  If  you  would  rather  get  dear  of  the 
whole  affair,  I  will  offer  you  the  amount  you  require ;  but  can 
never  think  of  any  security,  as  it  is  quite  out  of  the  question 
for  me  to  ask  any  one  under  present  circumstances ; — that  is, 
2000/.  by  instalments  of  250/. — the  first  to  be  paid  on  the  1st  of 
June,  1850,  and  the  balance  eveiy  three  months  bearing  interest 
5/.  per  cent.,  you  signing  a  deed  when  the  whole  is  paid.  I 
am  going  to  Holyhead  to-night,  and  intend  being  back  on 
Monday.  "  Yours,  &c., 

«  W.  Williams.'' 


A  deed  of  dissolution  was  accordingly  prepared  in  the  office 
of  Messrs.  Woodcock,  Part,  and  Scott,  solicitors,  at  Wigan,  in 
Lancashire,  who  were  also  mortgagees  in  possession  of  the 
warehouses  for  the  sum  of  29,000/.  The  deed  was  executed  by 
both  parties  on  the  24th  July,  1849,  the  execution  of  Williams 
being  attested  by  Mr.  Scott,  a  partner  in  the  firm  of  Messrs. 
Woodcock  and  Company ;  and.  that  of  Price  by  one  Daniel, 
who  was  a  clerk  to  Mr.  Wood,  solicitor,  at  Liverpool.  By  the 
terms  of  this  deed,  which  was  between  Price  of  the  first  part, 
Williams  of  the  second  part,  and  Mr.  Hughes  of  the  third  part> 


Statement 
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the  partnership  was  declared  dissolved  as  from  the  24th.  July,  « 

1849  ;  and  notice  of  such  dissolution  was  to  be  inserted  in  the       Expartb 
Gazette*     Price  then  assigned  to  Williams  all  his  share  and  Wiluajisand 
interest  in  the  partnership,  debts,  credits,  moneys,  and  securi-     Mabchant. 
ties,  and  covenanted  to  convey  his  interest  in  the  warehouses  so 
soon  as  the  2000il  covenanted  to  be  piud  by  Williams,  with 
interest,  were  paid ;  and  in  the  mean  time  this  sum  was  to  re- 
main as  a  charge  upon  the  warehouses,  as  if  he,  Price,  had  been 
an  unpaid  vendor.     Williams  covenanted  to  pay  Price  2000/. 
with  interest  at  5L  per  cent.,  by  quarterly  instalments  of  250/. 
each,  the  first  instalment  to  become  payable  on  the  1st  June, 
1850 ;  and  also  to  pay  the  mortgages  and  the  other  copartner- 
ship debts,  and  to  indemnify  Price.   The  deed  further  contained 
a  covenant  by  Williams  and  Hughes,  as  surety  to  pay  1000/., 
part  of  the  sidd  sum  of  2000/. 

In  April,  1849,  the  partnership  between  Williams  and  Maiv 
chant  commenced,  and  was  continued  up  to  the  bankruptcy  in 
November,  1851.  The  petition  for  adjudication  was  filed  on 
the  28th  at  the  instance  of  the  bankrupts,  by  one  Steen,  a 
clerk,  in  their  employ,  and  afterwards  in  that  of  Williams. 
Evans,  who  supported  the  trading,  was  the  book-keeper  of  the 
bankrupts.  The  act  of  bankruptcy  was  an  assignment  to  a 
person  in  their  employ.  On  the  19th  December,  1851,  Mr. 
Hughes,  the  brother-in-law  of  Williams,  with  Mr.  Welton  and 
Mr.  Cousins,  were  chosen  assignees. 

On  the  29th  March,  1852,  a  joint  balance  sheet  was  filed; 
bat  no  separate  balance  sheet  having  been  filed  by  the  bank- 
rupts, the  last  examination  was  adjourned  to  the  14th  May. 
Several  other  adjournments  took  place,  and  eventually  it  was 
adjourned  sine  die. 

-Mr.  Hughes,  the  assignee,  proved  agunst  the  separate  estate 
of  Williams  for  939/.  13«.  M. 

In  March,  of  the  present  year,  a  sum  of  about  19,000/.  was  paid 
into  the  hands  of  the  official  assignee  to  the  credit  of  the  joint 
estate  of  WiUiams  and  Marchant,  and  in  the  following  month  a 
dividend  of  20«.  in  the  pound  was  declared. 

In  July  last  a  dividend  of  10^.  in  the  pound  was  paid  to  the 
separate  creditors  of  WiUiams.  Only  three  parties  had  proved 
agiunst  the  separate  estate  of  Williams,  viz.  Hughes  and  two 
others,  named  Griffiths  and  Cook,  all  of  whom  received  their 
dividends. 

On  the  first  instalment  becoming  due  under  the  deed  of  dis- 
sdlation  in  June  1850,  Price  applied  for  payment  to  Williams, 
who  refused,  on  the  ground  that  he  had  been  misled  by  the  re- 
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1853. 


EZPARTE 

Price,  in  re 

WiLUAMS  ARD 

Marchamt. 

m 

Staintent 


ArgummU 


presentations  of  Price  in  regard  to  the  supposed  debt  of  2500/.^ 
from  the  firm  of  Price,  Aykroyd,  and  Company. 

On  the  9th  July,  1853,  a  proof  was  tendered  on  behalf  of 
Price,  which,  after  some  discussion,  was  admitted  as  a  claim, 
subject  to  its  being  turned  into  a  proof  on  abandonment  by 
Price  of  his  lien  upon  the  property  comprised  in  the  deed  of 
dissolution,  (a) 

It  appeared,  in  evidence,  that  instead  of  the  firm  of  Price, 
Aykroyd,  and  Company  being  indebted  to  the  firm  of  David 
Price  and  Company  in  the  sum  of  2500/.  the  latter  firm  owed 
the  former  about  700/.  Price  admitted  this  was  so ;  but  said 
that  at  the  time  he  made  the  above  statement,  he  believed  it  to 
be  true ;  and  that  he  was  not  aware,,  at  the  time  he  asked  2000/. 
for  the  purchase  of  his  interest  in  the  warehouses,  that  the 
firm  of  D.  Price  and  Company  was  actually  owing  him  a  sum 
of  13197.  which  became  merged  in  the  2000/. 

Williams,  on  the  contrary,  stated  that  he  had  executed  the 
deed  entirely  on  the  faith  of  the  representations  made  by  Price  ; 
that,  on  the  discovery  of  the  mistake,  he.  was  dissatisfied ; 
whereupon  Price  proposed  to  burn  the  deed,  and  make  partition 
of  the  property.  Williams  objected  on  account  of  the  expense 
already  incurred,  and  Price  immediately  offered  to  pay  all  the 
costs  out  of  his  own  pocket. 

Mr.  Bagley^  on  behalf  of  Price,  contended  that  the  assignees, 
qua  assignees,  had  no  interest  whatever  in  this  application,  but 
that  Williams  was  the  only  party  interested.  Under  this  bank- 
ruptcy all  the  joint  creditors  had  been  fully  paid,  with  interest ; 
so  that  the  question  now  before  the  Court  must  be  regarded  as 
if  there  never  had  been  any  joint  creditors  at  all.  Mr.  Price 
claimed  against  the  separate  estate  of  Williams  under  the  deed 
of  dissolution  of  the  24th  July,  1849;  and  on  tendering  his 
claim  he  was  compelled  to  give  up  his  securities.  Two  ob- 
jections were  made  to  this  proof:  1st.  That  it  was  the  claim 
of  a  partner  to  prove  against  the  estate  of  his  co-partner,  seve- 
ral co-partnership  debts  being  still  unpaid ;  and  2ndly.  That 
the  deed,  upon  which  this  claim  was  founded,  was  obtained 
by  misrepresentation  on  the  part  of  Price,  and  was,  therefore, 
void. 

As  to  the  first  objection,  it  was  said  that  Messrs.  Woodcoek 
and  Company  are  creditors  to  a  large  amount,  as  also  Mr. 
Hughes,  the  trade  assignee.  In  regard  to  Woodcock  and  Com- 
pany they  are  amply  secured :  they  are  mortgagees  in  possession 
of  the  warehouses,  and  in  receipt  of  the  rents  and  profits.    The 


(a)  Suprd^  p.  74. 
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interest  upon  the  mortgages  was  about  23357.  whilst  the  rent 
of  the  warehouses  amounted  to  about  4080/.,  so  that  a  surplus 
remains  to  be  accounted  for.     Messrs.  Woodcock  and  Company 
have  not  proved,  and  do  not  appear  at  all  before  the  Court. 
As  to  Hughes,  the  assignee,  he  has  proved  for  939/.  as  against 
the  separate  estate  in  respect  of  a  debt  due  to  him,  as  he  has 
stated,  from  Williams,  and  not  from  Price  and   Company. 
There  ia  no  suggestion  that  he  is  a  creditor  at  all  as  against  this 
estate.     The  two  cases  cited  by  Mr.  Honeyman  on  a  former 
occasion,  oiExparte  Carter  (a),  and  Exparte  Ellis  (J),  referred  to 
the  case  of  a  subsisting,  or  quasi  subsisting  partnership,  and  not 
to  a  partnership  completely  dissolved.     The  real  question  is 
whether  Price  is  to  be  considered  a  partner.      We  say  he  was 
not  in  any  way  a  partner  at  the  time  of  this  bankruptcy.     In 
Exparte  ElUs  the  name  of  the  retiring  partner  was  used  with 
his  consent,  and  the  business  was  carried  on  in  the  old  name  up 
to  the  time  of  the  bankruptcy,  in  pursuance  of  an  agreement 
entered  into  at  the  dissolution ;  he  was,  therefore,  in  actual 
partnership,  or  something  equivalent  to  it.     In  this  case,  on  the 
contrary,  the  partnership  was  actually  dissolved,  with  notice  to 
all  the  world,  in  1849;  and  all  the  partnership  assets  passed  Xq 
the  separate  property  of  Williams  by  the  deed  of  dissolution* 
Exparte  Reeve,  (c)    But  assume  Price  to  be  a  partnei*,  there 
can  be  no  competition  with  the   partnership   creditors   so  as 
to  preclude  him  from  his  proof.    The  rule  in  bankruptcy,  for 
rejecting  a  proof  when  tendered  by  a  partner,  is  founded  on 
the  principle  that  he  shall  not  thereby  be  enabled  to  compete 
with  creditors,  who  are  his  own  creditors  conjointly  with  others. 
But  here  there  are  no  joint  creditors.     A  final  dividend  has  been 
made,  and  no  proofs  have  beep  admitte(>  against  Williams  and 
Price.     It  is  merely  assumed  that  there  are  partnership  debts ; 
but  it  must  be  shown  beyond  all  doubt  that  there  are  joint 
creditors,  whose  debts  are  still  unpaid.     The  suggested  debt  of 
Hughes  could  not  be  sustained  if  he  should   come  here  to 
prove.     He  has  received  his  debt  due  from  the  joint  estate 
under  this  bankruptcy,  and  a  dividend  upon  his  debt  owing 
from  the  separate  estate  of  Williams.     If  anything  be  due 
to  him  from  this  estate  he  should  come  in  and  prove,  or 
take  the  consequences  of  his  neglect :  as  assignee  he  has  full 
knowledge  of  all  the  ciroumstances.     In  Exparte  Carter  and 
Exparte  ElUs  there  were  joint  debts;  but  here  there  are  no  joint 
debts,    Hughes  has  not  proved  against  this  estate.    Now,  re- 
garding Williams  as  the  only  bankrupt,  the  joint  creditors  of 


lS5d. 

' — . — ' 

Exparte 

Price,  in  re 

w^illiaus  and 

Marcuant. 

Argument 


(a)  2  Gl.  k  J.  233. 


(b)  Ibid.  812. 


(c)  9  Vci.  589. 
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.  ^^^'  ,      WilUamB  and  Price  could  not  prove  against  the  separate  estate. 

ExpABTE      Exparte  Morris,  (a)     On  the  other  band>  Price  proposes  to 

WttSiJw^  prove,  not  against  the  joint,  but  against  the  separate  estate; 

Mabchaitt.    that  is,  an  estate  separate  from  that  against  which  Hughes  has 

Argument      any  right  to  prove ;  so  there  can  be  no  competition.     The  joint 

creditors  cannot  come  agunst  the  separate  property,  even  where 

the  joint  property  has  been  converted  by  an  act  of  bankruptcy. 

Exparte  Freeman  (b\   Exparte  Williams  (c) ;  and  see  Exparte 

Grazebrook  {d)y  Exparte  Hall  {e\  Exparte  Cook,(^f) 

Hughes  is  privy,  and  a  party  to  the  deed  of  dissolution,  and 
a  surety  for  this  very  sum  for  which  we  seek  to  prove.  He 
must  therefore  be  regarded  as  an  assenting  party.  Woodcock 
and  Company  settled  the  deed  as  the  solicitors  of  Williams, 
nnd  attested  for  him.  They  are,  therefore,  fully  cognisant  of 
its  details ;  and  being  mortgagees  in  possession,  have  made  their 
election. 

This  is  a  claim  to  prove  against  a  surplus.  More  than 
sufficient  has  been  realised  by  the  assignees :  consequently  there 
can  be  no  competition.  A  partner  may  prove  against  a  surplus 
on  the  authority  of  Exparte  Reeve  {jg)^  Exparte  Carter^  and 
Exparte  Cook  ;  Attwood  v.  Small  {h)^  was  also  referred  to. 

As  to  the  second  objection,  the  misrepresentation  by  Price,  I 
shall  offer  no  obervations.  The  Court  will  hear  what  is  alleged 
on  the  other  side. 

Mr.  Willes  for  the  bankrupt  Williams.  This  proof  is  founded 
on  the  validity  of  the  deed  of  1849,  and  the  covenant  by 
Williams  to  pay  Price  2000/.  Williams  first  proposed  to  give 
1000/.  only,  but  Price  was  unwilling  to  take  so  small  a  sum, 
and,  to  induce  Williams  to  increase  his  offer,  he  represented  that 
about  2500/.  were  due  from  Price,  Aykroyd,  and  Company, 
to  D.  Price  and  Company,  whereupon  Williams  agreed  to 
pay  2000£ 

The  question  is.  Did  Price  make  this  statement  with  a  view 
to  fraud?  It  was  a  material  element  of  consideration  for 
Williams,  as  to  whether  this  money  was  really  due  from  Price, 
Aykroyd,  and  Company.  Price  admits  that  when  he  made  the 
statement  he  had  no  certain  means  of  arriving  at  that  amount, 
and  that  the  books  were  not  made  out.  He  was  in  receipt  of 
the  moneys,  and  entered  the  transactions  of  the  concern  in  the 
books,  which  were  in  hb  possession;  but  notwithstanding  this 
he  came  to  that  conclusion  in  so  fallacious  a  manner,  that,  as  it 

Mont.  218.  (e)  3  Dea.  125. 

Buck.  471.  if)  Mont.  228. 

Ibid.  13.  ig)   Ubi  supra, 

(d)  2  D.  &  Ch.  186.  (A)  6  Ch.  &  Fin.  232. 
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lias  ^ultimately  turned    out,  Price,  Aykroyd,    and   Company      .  ^^^^'  , 
were  really  creditors.     It  took  from  July,  1849,  to  January,      Ezpartb 
1850,  to  make  up  the  accounts.     Till  this  was  done  Williams  P^c*^»  '^  »» 
was  in  total  ignorance  of  the  blunder  made  by  Price ;  he  re-     Mabcbant. 
moDstrated,  and  Price  proposed  to  burn  the  deeds ;  he  therefore     Argument 
was  aware  that  he  was  in  the  wrong.     Williams  objected  to 
cancel  the  deed,  but  he  was  far  from  agreeijog  that  it  should 
remain  binding  as  against  him :    nothing  further  was   done. 
Several  instalments  became  due;  the  first  in  June,  1850,  and 
Price  applied   to   Williams,   who  refused  to  pay,  and   there 
liie  matter  rested :  therefore,  upon  discovering  the  error  com- 
mitted by  Price,  both  parties  abstained  from  acting  upon  the 
deed.  I  submit  that  either  the  deed  is  bad  at  Law  on  the  ground 
of  jGraud,  or  misrepresentation  sufficient  to  invalidate  it,  or  that  it 
is  not  such  a  deed  as  a  Court  of  Equity  would  enforce  against 
Williams.     Williams'  letter  to  Price  contained  no  arrangement 
in  regard  to  the  security.     Price  appears  to  found  his  case  upon 
his  neglect  to  keep  the  books.     But  can  he  have  been  mistaken 
aa  to  the  real  value  of  the  property  ?     The  first  question  that 
arises  in  this  state  of  afiairs  is,  whether  this  deed  can  be  enforced' 
at  Law,  as  being  *^  crassa  neffliffentia,  qucB  dolo  mquiparatury^ 
either  for  fraud,  or  misrepresentation  equivalent  thereto,  and 
8uch  as  Williams  waB  induced  to  regard  as  true:  Adamson  v. 
Jams,  (a)     As  to  the  effect  of  fraud  on  similar  instruments,  see 
Fermor*8  Case  (b\  which  is  the  first  and  leading  case  upon  this 
subject,  and  Raphael  v.  Goodman  (c),  which  is  the  last. 

A  wilful  misstatement  is  not  necessary  to.  constitute  fraud ; 
a  miscalculation,  showing  a  fallaciouis  result  arising  from  sheer 
negligence,  is  sufficient,  and  figures  are  simply  useless,  unless 
capable  of  reasonable  proof:  Exparte  Mudie,  {d)  The  objection 
is  founded  on  mistake.  In  Equity,  where  mistake  is  committed 
to  80  large  an  extentas  in  this  case,  the  Court  will  set  the  whole 
aside,  and  take  the  account  de  novo :  Pritt  v.  Clat/  (e) ;  and  will 
also  set  aside  the  deed,  upon  which  the  mistake  is  founded.  Stor^ 
on  Equity  Jurisprudence  {f)y  Beaumont  v.  Dukes  (^),  Myers  v. 
Watson  (A),  Flight  v.  Booth  (i),  Robinson  v.  Musgrove.  (A)  A 
statement,  which  has  no  foundation  in  truth,  made  in  order 
to  induce  a  purchaser  to  increase  his  offer,  if  not  a  ground  of 
defence  at  Law,  is  so  in  Equity.  Then  as  to  the  circumstances 
tinder  which  this  deed  was  entered  into ;  the  onus  of  proof  rests 

(a)  4  Bing.  66.  (f)  Vol.  i.  s.  193. 

(i)  8  Coke,  77.  a.  (jg)  Jac.  422. 


(c)  8  A.  &  E.  565.  (h)  1  Sim.  N.  S.  523. 

(d)  8  M.  D.  &  D.  66.  (i)    1  Bing-  N.  C.  37a 
{e)  6  Beav.  503.  (K)  2  Moo.  &  R.  92. 
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upon  Prlce^  and  he  has  done  nothing:  it  must  not  be  assi^ed 
that  Williams  did  anything  after  discovering  the  mistake. 

Lapse  of  time  is  also  against  this  proof  being  admitted,  as 
showing  the  mode  in  which  Price  regarded  this  deed.  He  has 
never  acted  upon  it:  he  has  not  sued  Williams  upon  the 
covenant. 

I  submit,  therefore,  that  this  Court  should  give  Williams  that 
relief  to  which  he  is  clearly  entitled  in  Equity. 

Mr.  Sumner,  for  the  assignees.  One  partner  cannot  be  ad- 
mitted to  prove  against  the  estate  of  his  co-partner,  unles:5  he 
first  pays  the  partnership  debts.  This  rule  is  laid  down  in  Story 
on  Partnership  (a)  as  well  decided ;  but  it  is  said  not  to  be  ap- 
plicable to  this  case.  Although  the  pai*tnership  is  dissolved  as 
between  the  partners  themselves,  it  doubtless  subsists  as  to  third 
parties,  until  all  the  debts  are  paid  ;  here  the  debts  were  incurred 
before  the  dissolution,  and  it  does  not  appear  that  any  have  been 
contracted  since.  Unless  Price  be  a  partner  as  to  third  parties, 
tlie  rule  will  not  apply ;  but  it  is  never  qualified,  as  appears  bj 
the  case  of  Exparte  Ellis  {b) :  so  also  Exparte  Sillitoe  (c),  JFx- 
'parte  Reeve  (rf),  and  Exparte  Ogle,  {e)  In  Carter's  Case  it  was 
said  that  debts  were  proved  to  a  large  amount,  as  may  be  the  case 
here :  there  are  other  creditors  besides  Woodcock  and  Company, 
and  Hughes. 

The  covenant  by  Williams  to  indemnify  Price  shows  that  Price 
was  still  considered  liable:  Exparte  Hall  cited  in  Story  on 
Partnership  (/),  and  Exparte  Grazehrook,  {(/)  This  case  was  dis- 
tinguished  on  specific  grounds.  In  Exparte  Hall  (A)  the  three 
Commissioners  gave  their  decisions,  and  each  supported  his  view 
by  a  distinct  reasoning ;  this,  therefore,  is  sufficient  to  take  that 
case  out  of  the  general  rule.  Then  the  question  arises,  whether 
the  creditors  have  sufficiently  acquiesced,  to  shift  the  liability. 
Kirwanw.  Kirwan(i),  Hart  v.  Alexander  (k),  Heathw  Perceval  (I), 
Exparte  Lata  (m),  and  Exparte  Carpenter,  (n) 

Mr.  BagUy  was  not  called  upon  to  reply. 

Mb.  CoMAiissiOKEU  GouLBURX,  in  delivering  judgment^ 
commented  at  some  length  upon  the  evidence,  and  proceeded : 
The  question  is,  when  the  alleged  misrepresentation  was  made ; 
and  in  considering  this  tho  exact  time  when  the  20002.  were 


{ds  Sect  406. 
{h)  Uhi  9Uprd, 
[c)  1  61.  &  J.  374. 
\d)  Uhi  mprd, 
[e)  Mont.  360. 
[/)  Sect.  406. 
(g)  Vbi  supra. 


(h)  Ubisuprct^ 
(0  2C.  &M.  617. 
(A)  2  M.  &-  W.  484. 
;0   1  P.  W.  683. 

m)  1  M.  &  Ch.  690. 

n)  1  M.  8c  M*A.  1. 
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secured  becomes  important.     The  dissolution  took  place  on  the 
24th  July,  1849.     As  regards  the  2500/.   averred  as  an  in-       ExfIrtb 
ducement  upon  Williams'  mind  to  execute  the  deed,  I  think  it  wJ^J^ms  and 
impossible  to  say  there  was  any  fraud  as  to  that     Price  offered     Mabchakt. 
to  bum  the  deed,  which  Williams  declined  on  account  of  the      Judgment. 
expense;  Price  answered,  I  will  pay  all  the  expenses.     This 
shows  on  his  part  a   fairness   of  dealing,  and  nothing  at  all 
resembling  fraud.     Both  parties  werp  duly  represented  at  the 
time  of  executing  the  deed,  so  that  it  cannot  be  said  there  was 
any  ground  of  fraud,  actual  or  constructive.     Then  as  to  the 
other  part,  it  is  unnecessary  to  go  through  all  the  authorities ; 
it  is  contended  that,  although  there  is  no  fraud,  yet  if  falsehood 
or  mistake  exist,  the  covenant  should  not  be  enforced.     Story s 
Equity  Jurisprudence  (a)  was  referred  to  by  Mr.  Wiliest  where 
there  is  misrepresentation,  or  suggestio  falsi,     Williams  must 
have  had  access  to  the  books  and  accounts.     By  Mr.  Justice 
Stores  reasoning,   it  would   seem   necessary   that   a  partner 
should  be  influenced  by  the  misrepresentation,  in  order  to  avoid 
the  contract.     He  refers  to  a  case  of  Vernon  v.  Kegs  (b),  and  the 
judgment  of  Lord  Ellenborough  there,  as  to  what  the  purchaser 
has  hot  the  means  of  knowin^:  in  reheard  to  the  rule  of  caveat 
emptor.     It  is  said,  the  contract  did  not  contain  the  misrepre- 
sentation ;  but  if  it  did,  this  case  does  not  warrant  me  in  saying 
that  it  operated  on  Williams'  mind ;  he  entered  into  it  with 
full  power  of  informing  himself,  and  he  did  not  take  the  trouble. 
Sir  Edward  Sugdeny  in  his  book  on  Vendors  and  Purchasers  (c), 
lays  down  the  rule  simplex  commendaiio  noh  obligate  as  borrowed 
from  the  Civil  Law.     In  another  passage  (d)  he  says,  *^  if  the 
contract  be  founded  on  fraudulent  misrepresentations,  such  as 
TTOuld,  in  a  Court  of  Law,  be  sufficient  to  support  an  action  on  the 
case,  it  may,  in  a  Court  of  Equity,  be  rescinded.    The  fraud  may 
consist  in  the  misrepresentation  of  a  fact  material  to  the  con- 
tract, where  the  truth  of  that  is  known  to  the  one  party,  and 
unknown  to  the  other,  and  the  misrepresentation  is  intentionally 
made  with  a  view  of  procuring  a  more  advantageous  contract 
than  the  real  facts,  if  truly  stated,  would  have  warranted ;  and 
in  such  a  case  Equity  would  rescind   the   contract."     That, 
however,  is  not  the  case  here,  and  I  do  not  think  the  position 
sufficiently  established  to  enable  Williams  to  get  rid  of  the 
obligation  entered  into.     Fritt  v.  Clog  (e)  was  relied  on ;  in 
that  case  the  contract  was  founded  upon  the  misrepresentation ; 
here  the   misrepresentation  formed  no  part  of  the  contract. 


(a)  4th  edit.  p.  216.  s.  1D3.  (d)  Page  239. 

ib)  12  East,  637.  (e)  Ubi  suprd. 

(c)  Last  edit.  1846,  p.  2. 
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Court  op 
Bankbuptct. 

Dec.  27. 
JoM,  7,  1854. 

A.,  some  years 
ago,  purchased 
an  estate  at  an 
uaction,  upon 
conditions,  and 
paid  a  deposit, 
but  being  dis- 
satisfied with 
the  title,  he 
abandoned  the 
contract    The 
auctioneer  re- 
tained the  de- 
posit.— HeU, 
on  the  bank- 
ruptcy of  the 
vendor,  that 
A.'s  right  to 
recover  was 
against  the 
auctioneer,  and 
not  against  the 
assignees. 
SembU,  the 
auctioneer  was 
not  justified  in 
setting  off  the 
deposit  re- 
ceived from  A 
as  against  a 
debt  due  to 
him  from  the 
bankrupt 


EXP  ARTE  BRADSHAW,  IN  RE  GRAVES,  (a) 
Before  Mr.  Commissioner  Evans. 

1  HIS  case,  which  was  argued  some  days  ago,  now  came  on  for 
judgment.  The  facts  are  stated  in  the  judgment,  which  was  as 
follows :  — 

His  Honour  said,— This  case  was  submitted  for  my  decision 
by  the  consent  of  all  parties.  It  appears  that  Mr.  Bradshaw 
had  purchased  certain  property  at  a  sale  by  auction  on  certain 
conditions,  and  had  paid  to  Mr.  Hoard,  the  auctioneer,  the  sum 
of  48/.  by  way  of  deposit.  The  auction  took  place  in  1842. 
Eventually  Mr.  Bradshaw  was  dissatisfied  with  the  title,  and 
abandoned  the  contract.  He  now  seeks  to  recover  the  deposit 
from  the  assignees,  alleging  that  they  have  been  enabled  to  get 
more  for  the  property.  The  cases  relied  on  were  Burrough  v. 
Skinner  (6),  Edwards  v.  Hodding  (c),  Farquhar  v.  Farley  (rf), 
Lee  V.  Munn  (e),  and  Bamford  v.  Shuttletoorth.  {f)  In  my 
judgment,  Mr.  Bradshaw's  right  to  recover  the  deposit  exists 
against  the  auctioneer,  and  not  against  the  assignees^  as  neither 
the  bankrupt  nor  the  assignees  have  ever  received  the  money. 
I  am  aware  that  Mr.  Hoard  claims  a  right  to  set  it  off  against 
a  debt  due  to  him  from  the  bankrupt,  but  I  am  of  opinion  he 
had  no  right  to  do  so. 

Solicitors,  Alexander  ;  BirketL 


(a)  Reported  by  A.  A.  Doria,  Esq. 

(b)  5  Burr.  263.  (e)  8  Ibid.  45. 

(c)  5  Taunt.  819.  (/)  ^ 

(d)  7  Ibid.  592. 


A.  &  £.  926. 


COUET  FOR 

THE  Relief 

OF  Insolvent 

Debtors. 

Nov.  9. 

Where  an  in- 
solyent  pro- 
poses to  set 
aside  a  portion 
of  his  income 
for  the  benefit 
of  creditors, 
the  Court,  in 
considering  the 
sufficiency  of 
the  proposal, 
"will  have  re- 
gard to  the 
circumstances 
in  which  he  is 
placed,  his 
condition  in  life, 


RE  W.  G.  MAXEY.  (g) 
Before  Mr.  Commissioner  Murphy. 

1  HE  insolvent,  a  clerk  in  the  Post  Office,  had  petitioned  under 
the  protection  statutes ;  and  had  filed  a  proposal  to  set  aside 
60t  annually  for  the  benefit  of  creditors.  It  appeared  that  he 
was  in  receipt  of  a  yearly  salary  amounting  to  150/.,  and  it  was 
suggested  on  behalf  of  the  creditors  that  the  proposal  was  in- 
sufficient. 

Mr.  Commissioner  Murphy  said  he  thought  the  pro- 
posal a  liberal  one.  The  rule  he  should  adopt  in  considering 
proposals  of  this  kind  was  this :  he  should  have  regard  to  the 

(ff)  Reported  by  E.  H.  Rted,  Esq. 
and  the  duties  imposed  npon  him. 
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circamstanoes  ia  which  the  Insolvent  was  placed,  his  condition 
in  life,  and  the  duties  imposed  upon  him.  He  should  hold  the 
balance  between  both  parties,  and  adopt  the  golden  rule  of  doing 
justice  on  each  side*  While  upholding  the  interest  of  creditors, 
he  should  be  careful  not  to  compel  the  insolvent  to  contract  fresh 
debts,  and  thus  force  him  to  apply  again  to  the  Court,  to  the 
prejudice  of  all  parties  concerned.  The  offer  made  was  a  liberal 
one;  and  the  insolvent  would  have  protection  from  time  to  time, 
80  long  as  he  made  the  necessary  payments. 
Attorney,  Stoan. 


1853. 

^ — .— » 

Re  W.  G. 
Maxbt. 

Judgment 


RE  RICHARD  HUTCHINSON,  (a) 
Before  Mb.  Commissioner  Phillips. 

1  HE  insolvent  had  filed  a  petition  for  protection  on  the  22nd 
September.     In  the  month  of  July  preceding,  he  had  assigned 


(a)  Reported  by  E. 

(h)  This  course  is  not  imperative. 
The  Commissioner  has  a  discretion, 
tod  maj  either  dismiss  the  petition 
or  name  no  daj.  In  Re  J.  Whitfield 
CoOier,  1  Cox  &  Mac.  74.,  the  late 
Chief  Commissioner  sajs,  **  It  is  con- 
tended for  the  insolvent,  that  if  the 
petition  be  in  the  proper  form,  no 
matter  whether  the  statement  it 
contains  be  true  or  false,  still  such 

Setition  maj  be  sustained.  Now,  it 
oea  seem  a  very  startling  propo- 
•ition,  that  justice  shall  be  satisfied 
bj  a  mere  form.  The  Legislature 
seems  to  saj  that  this  matter  must 
be  performed  in  a  certain  way.  The 
ibnn  is  the  same  in  the  first  Act. 
The  words  are,  that  he  shall  swear 
*thtt  the  several  allegations  in  the 
ttid  petition,  and  the  several  mat- 
ters contained  in  the  schedule  here- 
unto annexed,  are  true.*  This  is 
the  identical  form  in  the  first  Act. 
Now,  it  seems  to  me  that  these  two 
courses  are  open  to  the  Court,  —  to 
deal  with  it  in  two  ways,  —  to  dismiss 
the  petition,  which  is  our  undoubted 
right,  or  to  apply  the  4th  section  of 
the  5  &  6  Yict.  c.  116.  The  Act 
which  says  that  such  petition  shall 
be  dismissed,  does  not  confine  the 
Court  to  say  you  shall  not  dismiss  in 
soy  other  case,  but  rather  it  went 
the  other  way;  for  if  it  provided 
that  in  this  particular  instance  tou 
shall  have  no  discretion,  but  shall 
dismiss,  then  in  the  other  case  a 

B.  &  I. — VOL.  I. 


H.  Reed,  Esq. 

discretion  might  be  exercised.  There 
was  no  doubt  but  that  the  Court  had 
power  to  dismiss  the  petition,  al- 
though it  was  quite  in  the  form  pre- 
scribed;  otherwise  it  would  leaa  to 
these  consequences,  that  it  was  per- 
fectly immaterial  whether  the  oath 
was  true  or  false :  a  proposition  which 
could  not  come  into  the  minds  of 
an^  Legislature.  It  was  expressly 
said  in  the  74th  section  of  the 
7  &  8  Vict.  c.  96.,  that  nothing  in 
that  Act  shall  be  construed  to  re- 
peal, affect,  or  in  any  manner  alter 
the  provbions  of  the  fi)rmer  Act,  the 
5  &  6  Vict.  c.  116.,  except  as  ex- 
pressly provided,  or  except  as  the 
provisions  of  that  Act  were  incon- 
sistent or  at  variance  with  the  pro- 
visions of  the  former  Act,  save  wnere 
the  first  Act  of  Parliament  "was  ex- 
pressly alleged  to  be  altered,  or 
where  it  was  an  obvious  inference 
its  provisions  remained  in  force.  The 
second  Act,  so  to  speak,  continued 
to  keep  an  eye  on  the  4th  section  of 
the  former  Act,  which  begins  by 
enacting,  that  if  it  shall  appear  to 
the  Commissioner  that  all  matters  in 
the  petition  and  schedule  are  true, 
then  it  shall  be  in  the  power  of  the 
Court  to  name  a  day  for  the  final 
order.  Is  it  not  common  sense,  that 
if  these  conditions,  upon  which  a  day 
is  to  be  appointed  for  the  final  order, 
be  not  observed,  the  Court  has  no 
power  to  name  a  day  ?    They  had  a 


Court  fob 

THX  Rbust 

or  Insolvent 

DSBTOBS. 

Nov.  2U 

Where  it  ap- 
pears to  the 
Court  that  the 
allegations  of 
the  petition  are 
untrue,  it  will 
be  dis- 
missed. (6) 
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the  whole  of  his  stock-in-trade  to  a  trustee  for  the  benefit  of 

Rb  Richakd    creditors. 

HuTCHiNsoK.  Mr.  Cooke  called  the  attention  of  the  Court  to  the  allegations 
Argument.  j^  ^^  petition,  **  That  your  petitioner  has  not  parted  with,  or 
charged  any  of  his  property  (except  for  the  necessary  support  of 
himself  and  family,  and  the  necessary  expenses  of  his  petition, 
or  in  the  ordinary  course  of  trade),  at  any  time  within  three 
months  of  the  date  of  filing  his  petition."  The  assignment  did 
not  come  within  either  of  the  exceptions,  and  the  sworn  allega- 
tion was  untrue.  It  was,  therefore,  submitted,  that  the  petition 
must  be  dismissed. 
Mr.  Nichols^  contrci. 


Judgment 


Mb.  Commissioner  Phillips.     The  allegation  is  untrue, 
and  the  petition  is  dismissed. 
Attorneys,  Archer;  Adams, 


right)  then,  either  to  dismiss  the 
petition  or  refuse  to  make  a  final 
order.**  Some  allegations  in  the  pe- 
tition are  of  the  first  consequence, 
because  they  determine  the  juris* 
diction  of  the  Court,  such  as  ^^  that 
your  petitioner  is  a  trader,  but  owing 


less  than  300/.  ;*'  but,  on  the  other 
hand,  other  allegations  are  of  oom- 
parative  unimportance.  The  pre- 
sent Chief  Commissioner  yery  seldom 
dismisses  a  petition  on.  a  matter  of 
form,  which  does  not  interfere  with 
the  jurisdiction  of  the  Court. 


Court  roa 

THE  Relief 

OF  Insolvent 

Debtors. 

Nov.  25. 

A.,  who  had 
obtained  a 
judgment 
against  the  in- 
solvent for 
40/.,  assigned  it 
to  B.,  empower- 
ing him  in  the 
name  of  A.  to 
issue  execu- 
tion, proceed 
to  outlawry,  or 
otherwise,  as 
should  be  ne- 
cessary for 
the  recovery 
of  the  debt. 
Subsequently 
A.  was  de- 
clared a  bank- 
rupt   H^t 
that  3<  iras 
entitled,  in  the 
name  of  A.,  to 
oppose  the 
insolvent. 


RE  HARRY  ROBERT  SORRELL.  (a) 
Before  Mb.  Commissiokeb  Mubpht. 

JL  HE  insolvent,  who  described  himself  as  out  of  business^ 
appeared  on  his  interim  order  for  protection. 

Mr.  Cooke  opposed  on  behalf  of  Mr.  Stopher,  a  solicitor. 

Mr.  Reed  objected  to  Mr.  Stopher's  being  heard.  The  facts 
of  the  case  were  these :  The  insolvent  had  carried  on  the  busi- 
ness of  a  hosier,  which,  in  September,  1852,  in  consideration  of 
the  sum  of  587/.  5^.,  he  assigned  to  one  John  Scott,  the  money 
being  secured  by  a  number  of  bills.  Previously  to  the  first  bill^ 
which  was  for  100?.,  becoming  due,  Scott  had  communicated 
to  the  insolvent  his  inability  to  meet  it,  alleging  an  absence  of 
funds  at  his  bankers.  An  arrangement  was  in  consequence  en- 
tered into  between  them,  by  which  the  insolvent  consented  to 
hold  the  bill  until  the  receipts  in  the  business,  the  whole  of 
which  were  to  be  appropriated  to  that  purpose,  should  dis- 
charge it.  During  the  first  week  the  business  produced  80/., 
but  the  insolvent  only  received  from   Scott  40/.     Wishing, 

(a)  Reported  by  £.  H.  Eeed,  Esq. 
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therrfore^  to  secure  himaelf  in  ease  it  should  be  necessary  to  bring 
an  action  on  the  bill,  he  presented  it  to  the  bank,  when,  to  his 
Borprise,  it  was  immediately  paid.  Two  days  afterwards  an 
aetion  was  brought  against  him  at  the  emit  of  Scott  to  recover 
the  4021  and  damages  for  presenting  the  bill.  During  the 
progress  of  the  action  the  insolreiit  pud  into  th^  bank,  to 
Scott's  account,  the  40/.  he  had  received  from  him ;  but  the 
action  proceeded  to  trial  notwithstanding,  and  as  the  pleading 
raised  only  the  issue  of  receiving  the  40/.,  a  verdict  was  directed 
for  tiiat  amount.  About  October,  1853,  Scott  was  declared  a 
bankrupt,  but  previously  thereto  he  had  assigned  to  his  attor* 
ney,  Mr.  Stopher,  his  judgment  against  the  insolvent  as  security 
for  some  costs  incurred  in  the  action ;  the  assignment  empower^ 
ing  the  assignee,  in  the  name  of  the  assignor,  ^*  to  issue  execu- 
tion, proceed  to  outlawry,  or  otherwise,  as  should  be  necessary,** 
for  the  recovery  of  the  debt  The  schedule  showed  a  debt  of 
450i  owing  from  Scott  to  the  insolvent ;  it  was  clear,  therefore, 
thatihe  had  no  loctis  standi  to  oppose,  since  an  adjustment  of 
accounts  would  leave  him  a  debtor  to  the  insolvent.  Besides,  if 
be  ever  had  any  title  to  complain,  his  bankruptcy  had  super- 
seded it,  and  vested  it  in  his  assignees,  who  did  not  appear. 
The  right  to  oppose  in  Mr.  Stopher  could  not  be  greater  than 
that  which  was  vested  in  Scott :  he  was  a  debtor  and  had  no 
right ;  how,  then,  could  Mr.  Stopher  have  any  ?  The  assignment, 
moreover,  limited  the  power  of  the  assignee ;  its  object  was  to 
get  the  debt,  and  it  gave  the  assignee  no  power  to  oppose  in 
case  of  the  defendant's  insolvency.  It  was  therefore  submitted 
that  Mr.  Stopher  was  not  entitled  to  be  heard. 

Mr.  Cooke.  The  assignment  of  a  debt  vested  in  the  assignee 
all  the  incidents  connected  with  it,  one  being  a  right  to  oppose 
in  the  event  of  an  insolvency.  The  bankruptcy  of  Scott  did 
not  interfere  with  the  rights  of  Mr.  Stopher ;  it  left  him  in  full 
possession  of  all  the  powers  contained  in  the  assignment.  What- 
ever was  owing  from  Scott  to  the  insolvent  was  a  debt  on 
simple  contract ;  but  that  assigned  was  a  judgment  debt,  and 
the  one  could  not  be  merged  in  the  other.  Mr.  Stopher  may 
have  no  individual  case  to  offer,  but  he  was  entitled  to  make 
an  inquiry  into  property.  The  principle  adopted  by  the  Court 
was|y  that  where  a  man  was  acknowledged  as  a  creditor,  he  had  a 
right  to  oppose. 

Mr.  Commissioner  Murphy  said  there   was  nothing  re- 

Btrictive  in  the  assignment ;  and,  looking  at  the  words  of  it,he 

should  take  it  to  be  an  assignment  for  all  purposes.     lie  should 

therefore  give  it  the  same  effect  as  an  assignment  at  law,  where 
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the  assignee  of  the  debt  would  have  to  proceed  in  the  name  of 
the  assignor.  The  name  of  Scott  might  be  nominally  employed 
to  sustain  his  interests.  In  Equity  the  effect  of  such  an  as»gn« 
ment  would  be  to  give  him  the  power  to  proceed  in  his  own 
name. 

Attorneys,  SHapher;  HutchmMon. 


Court  fob 

THE  Relief 

OF  Inbolyeht 

Debtoee. 

Dee,  10. 

The  accepta- 
tion of  a 
smaller  sam 
in  satisfaction 
of  a  greater 
sum,  consti- 
tutes no  legal 
discharge  of 
a  debt ;  there- 
fore, in  esti- 
mating the 
amount  of  an 
insolTnnt*8 
liabilities,  the 
difference  will 
be  taken  into 
consideration. 

Argument, 


Judgment, 


RE  WILLIAM  STRANGE,  (a) 

Before  Mb.  CJommissioneb  Phillipsl 

1  HE  insolvent^  a  petitioner  for  protection,  had  appeared  on  a 
former  day  on  his  final  order,  when  an  inquiry  was  opened 
respecting  the  disposition  of  his  stock-in-trade  as  a  bookseller 
and  publisher,  which  was  not  mentioned  in  the  schedule.  It 
was  alleged  that  the  same  had  been  seized,  under  a  bill  of  sale, 
by  one  Dr.  Hayes,  and  the  case  was  adjourned  for  the  attend- 
ance of  that  gentleman. 

Dr.  Hayes  now  appeared,  and  produced  the  bill  of  sale,  which 
recited  a  judgment  debt  for  103/.  10^. ;  the  goods  on  being  sold 
had  only  realised  25/. ;  but  shortly  after  the  sale  Dr.  Hayes 
had  verbally  discharged  the  insolvent  from  the  remainder  of 
the  debt. 

It  was  objected  by  Mr.  Reed  that  the  petition  must  be  dis- 
missed. The  judgment  debt  had  not  been  satisfied ;  therefore 
the  difference,  78/.  10«.,  was  stiU  due,  and  Dr.  Hayes  was  a 
creditor  to  that  amount.  The  schedule  showed  debts  amount- 
ing to  252/. ;  and,  adding  to  that  sum  the  balance  due  to  Dr. 
Hayes,  the  aggregate  would  deprive  the  Court  of  jurisdiction. 
The  acceptation  of  a  smaller  sum  in  satisfaction  of  a  greater 
constituted  no  legal  discharge.  A  debt  of  20/.  could  only  be 
discharged  by  an  equivalent  payment ;  and,  although  Dr.  Hayes 
would  never  sue  for  the  difference,  still  his  forbearance  did  not 
relieve  the  insolvent  from  his  legal  responsibility. 

Mr.  Sargood  supported. 

Mr.  Commissioker  Phillips  said  the  generosity  of  Dr- 
Hayes  did  not  extinguish  the  debt.  A  legal  responsibility  still 
attached  to  the  insolvent;  and,  as  there  had  been  no  release 
executed,  the  debts  carried  the  case  beyond  the  jurisdiction  of 
the  Court,  and  the  petition  must  be  dismissed. 

Attorneys,  Wright;  Moss. 

(a)  Reported  by  E.  H.  Reed,  Esq. 
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RE  EICHARD  THORNE.  {a) 
Before  Mb.  Commissioner  Mubfht. 

IHE  insolyent,  a  petitioner  for  protection,  appeared  on  his 
interim  order. 

In  April,  1852,  he  became  the  tenant  of  premises  in  Earl 
Street,  nnder  an  agreement  for  a  lease.  Shortly  after  taking 
possession,  he  expended  140/.  in  repairs  and  alterations.  On 
22iid  October,  1853,  in  consideration  of  a  sum  of  100/.,  he  dis- 
posed of  the  agreement,  fixtures,  and  goodwill ;  but  he  paid 
nothing  to  the  creditors  under  his  insolvency.  On  the  26th  of 
the  same  month  he  filed  his  petition  for  protection. 

Mr.  Dawie  called  the  attention  of  the  Court  to  the  allegations 
in  the  petition :  **  That  your  petitioner  has  not  parted  with  or 
charged  any  of  his  property  (except  for  the  necessary  support 
of  himself  and  his  family,  and  the  necessary  expenses  of  this,  his 
petition,  or  in  the  ordinary  course  of  trade),  at  any  time  within 
three  months  of  the  date  of  filing  his  petition,  or  at  any  time 
with  a  view  to  this  petition."  It  was  clear  that  the  insolvent, 
on  the  20th  October,  was  possessed  of  a  valuable  property  in 
the  agreement,  fixtures,  and  goodwill  of  the  premises  in  Earl 
Street;  he  had  disposed  of  everything;  and  although  he  had 
received  10021,  he  had  not  applied  a  shilling  of  it  to  the  payment 
of  the  creditors  in  the  schedule.  The  allegation  of  the  petition 
was  untrue,  and  it  was  submitted  that  it  must  be  dismissed. 

Mr.  Cooke  sidd  that  no  doubt  there  were  cases  to  be  found 
where  petitions  had  been  dismissed,  the  allegations  being  un- 
true ;  but  the  practice  adopted  by  the  Chief  Commissioner  was 
to  inquire  into  the  whole  facts  of  the  case,  and  if  no  dishonesty 
appeared,  a  day  was  named  for  the  final  order.  The  objection 
taken  was  a  mere  technicality.  The  proper  course  to  pursue  was 
to  take  into  consideration  how  and  for  what  purpose  the  property 
had  been  disposed  of,  and  if  the  transaction  was  not  marked 
with  unfairness,  to  support  the  petition. 

Mb.  Commissioner  Murphy.  It  appears  to  me  that  the 
property  was  disposed  of  with  a  view  to  petitioning  the  Court, 
and  if  the  case  was  gone  into,  I  should  hold  that  a  fraud ;  and 
therefore  I  dismiss  the  petition. 

Attorneys,  IHke;  BusseL 

(a)  Reported  bj  E.  H.  Reed,  Esq. 


1853. 

' « ' 

Court  for 
THE  Relief 
OF  Insolvent 
Debtors. 

Dec.  14. 

An  insolvent 
who  disposes 
of  property 
within  three 
months  of  the 
filing  of  his 
petition,  has  no 
locus  standi 
under  the  pro- 
tection statutes. 


Argument 


Judgment 
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'Argument, 


RE  WILLIAM  LIDDELOW.  (a) 
Before  Mb.  Commissioner  Phillips, 

X  HE  insolveDt,  a  petitioner  for  protection,  appeared  on  his 
final  order,  and  was  opposed  on  the  ground  of  a  vexatious  de- 
fence to  an  action.  It  appeared  that  he  had  accepted  a  bill  of 
exchange  for  10/.,  which  being  dishonoured  at  maturity,  an 
action  was  commenced  against  him  in  December,  1852^  to 
which  he  had  pleaded  in  person  that  he  did  not  accept.  No 
defence  was  made  at  the  trial,  and  the  costs  were  increased  by 
the  plea  about  14/.  Subsequently,  in  May,  1853,  a  second 
action  was  brought  on  the  judgment,  to  which  the  insolvent 
again  appeared  in  person,  and  pleaded  ntd  tiel  recordy  which 
caused  a  further  increase  of  92.  14«.  costs. 

Mr.  Reed  complained  that  the  insolvent  had  unfairly  and 
fraudulently  contracted  the  debt  for  costs,  and  without  a  reason- 
able expectation  of  payment.  [Mr.  Commissioner  JPkiUips.  Can 
I  deal  with  this  under  these  statutes  ?]  It  was  submitted  that 
the  Court  had  an  ample  jurisdiction  to  deal  with  any  offence. 
Section  4.,  5  &  6  Vict  cap.  116.,  and  section  24.,  7  &  8  Vict 
cap.  96.,  enumerated  particular  offences,  ^ich,  if  proved  on  the 
first  examination,  disabled  the  Court  from  proceeding  to  name 
a  day  for  the  final  order.  The  acts  were  silent  as  to  what 
should  be  a  valid  ground  of  objection  to  the  granting  of  the  final 
order;  but  the  Court  had  nevertheless  an  ample  authority  to 
recognise  and  punish  an^  offence  which  might  be  proved  against 
an  insolvent  on  that  day.  If  this  was  not  the  intention  of  the 
Legislature,  it  could  be  no  advantage  to  any  one  to  bring  an 
insolvent  a  second  time  before  the  Court.  Section  4.,  5  &  6 
Yict.,  provided  that  under  particular  circumstances  it  should 
*^  be  lawful  for  the  said  commissioner  to  cause  notice  to  be  given, 
that  on  a  certain  day,  to  be  named  therein,  he  will  proceed  to 
make  an  order,  unless  cause  be  shown  to  the  contrafy ;  which 
order  shall  be  called  the  final  order."  This  enactment  was  in 
effect  analagous  to  the  discretionary  clause,  1  &  2  Vict.  cap.  110. 
s.  76,  Unless  those  words  empowered  the  Court  to  act,  they 
were  meaningless.  Section  27.,  7  &  8  Yict.  invested  the  Court 
with  a  discretion,'  at  the  time  appointed  for  making  the  final 
order,  to  adjourn  the  consideration  of  such  final  order  sine  die. 
That  clause  also  was  silent  respecting  the  reason  which  should 
induce  the  Court  to  exercise  such  a  discretion ;  but  the  power 
was  clear :  it  could  not  be  to  make  or  complete  a  service ;  it 
could  not  be  to  amend  the  schedule,  or  to  advertise  a  description 

(a)  Reported  by  E.  H.  Reed,  Esq. 
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omitted  fipom  the  schedule;  for  in  either  event  the  case  would        ^^^'  . 

be  adjourned  to  a  particular  daj.    Was  it  not,  then,  the  intention    Re  Wiluax 

of  thjB  L^alature  thus  to  arm  the  Court  with  an  authority  to     l^^*^^- 

pani^  any  offence  which  on  that  day  might  be  proved  ?  Look*         ^ww"*" 

ing  at  that  section  in  conjunction  with  the  28th  and  24thj  it  was 

submitted  that  such  an  intention  was  maniiest.    Granting,  then, 

that  the  power  appeared,  the  next  question  that  arose  was,  what 

should  induce  the  Court  to  exercise  it,  or  what,  in  the  words  of 

the  Act,  would  be  '^  a  cause  to  the  contrary  ?  "     The  preamble 

to5  &  6  Vict  c  116.  recited,  *•'  Whereas  it  is  expedient  to  protect 

firomall  process  against  the  person,  such  persons  as  have  become 

mdebted  without  any  fraud,  or  gross  or  culpable  negligence."    It 

was  submitted  that  any  dishonest  dealing  or  improper  conduct 

came  within  the  spirit  and  intention  of  the  Act.     The  insolvent 

bad  admitted  that  he  could  not  justify  the  pleas  to  either  action 

—how,  then,  could  the  Court  ?    Was  not  that  defence  a  fraud  ? 

It  was  founded  in  untruth,  and  justified  by  no  legal  or  honest 

principle*     [He  referred  to  the  practice  in  the  Court  of  the 

Chief  Cammisgioner  and    Mr.  Commissioner  Murphy,  which 

recognised  offences  such  as  that  proved,  both  on  the  d^y  for  the 

first  examination,  and  the  day  appointed  for  the  final  order ;  and 

Boggested  the  desirability  of  an  uniformity  in  the  practice  of  the 

three  Courts.] 

Mr.  Dowse,  for  the  insolvent,  urged  that  inasmuch  as  the 
I^slature  had  omitted  from  the  specification  of  offences  that 
of  a  vexatious  defence  to  an  action,  it  was  but  fair  to  conclude 
that  the  omission  was  purposely  made ;  and  that  to  give  effect  to 
the  opposition  would  be  to  strain  the  provisions  of  the  Act  to 
purposes  never  contemplated  by  the  framers  of  it.  Besides,  the 
first  debt  was  merged  in  the  second  judgment ;  and  with  re- 
spect to  the  costs  incurred  by  the  defence  to  that  action  no 
complaint  could  be  sustained,  because  those  were  costs  incurred 
by  bringing  an  action  on  a  judgment ;  and  43  Greo.  3.  c  48. 
provided  that  plaintiffs  in  such  actions  should  not  recover  costs, 
unless  the  Court  should  otherwise  order.  It  was  not  anywhere 
shown  that  the  Court  did  so  order.  The  fact  of  producing  the 
Master's  allocatur  proved  nothing ;  because  Masters  would  tax, 
as  a  matter  of  course,  any  biUs  presented  to  them  for  business 
transacted  in  their  particular  Courts.  The  principal  question 
was.  Had  the  Court  the  jurisdiction  contended  for  ?  and  it  was 
submitted  that  it  had  not. 

Mb.  Commissiokeb  Phillips  said,  with  respect  to  the      Judgment. 
rights  to  recover  costs  in  an  action  on  a  judgment,  the  statute 

made  it  imperative  that  there  should  be  a  rule,  but  his  judg- 
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ment  would  proceed  on  a  different  ground.  A  decision  (a)  of 
one  of  his  Brother  Commidsioners  (Mr.  Commissioner  Murphy) 
had  been  cited^  from  which  it  appeared  that  a  vexatious  de- 
fence to  an  action  had  been  held  to  be  a  ground  of  opposition  to 
the  final  order:  he  (Mr.  Commissioner  PkUlipt)  believed  the 
Chief  Commissioner  adopted  the  same  doctrine.  But  the  practice 
in  this  Court  was  different  He  had  always  entertained  a  dif- 
ferent view,  and  he  did  not  recognise  such  a  ground  of  oppo- 
aition,  either  on  the  first  examination,  or  on  the  day  appointed 
for  the  final  order.  He  wished  it  to  be  understood  that  he 
should  persevere  in  this  course  until  the  point  had  been  dis- 
cussed, and  determined  the  other  way,  by  the  majority  of  the 
Commissioners.  The  late  Chief  Commissioner  Reynolds  adopted 
his  view  upon  this  subject,  that  a  vexatious  defence  to  an  action 
was  not,  per  se^  a  ground  of  opposition  under  these  statutes. 
His  judgment  in  Re  JS.  H.  Newman^  cited  in  Maerae^s  Practice, 
p.  417.,  was  *'That  the  old  Act,  1  &  2  Vict.  c.  110.,  was 
before  the  framers  of  this  Act  when  it  was  drawn,  and  yet  they 
had  entirely  omitted  all  mention  of  the  vexatious  defence  to  an 
action,  as  a  ground  for  refusing  protection.  Is  it  not  a  fair  in- 
ference from  that  omission  that  it  was  intended  to  exclude  the 
vexatious  defence  to  an  action  as  a  ground  of  complaint  ?  "  If 
the  act  was  to  be  construed  in  the  latitudinarian  manner  ad- 
vocated to-day,  the  effect  would  be  that  every  kind  of  impro- 
priety which  resulted  in  a  debt  due  from  an  insolvent,  the  Court 
would  be  called  on  to  punish,  under  cover  of  the  vagueness  of 
two  or  three  expressions.  The  ground  of  his  decision  on  the 
points  before  him  was  twofold :  first,  that  the  Act  was  silent  as 
to  a  vexatious  defence  being  a  ground  of  opposition;  and» 
secondly,  that  if  the  costs  incurred  were  held  to  be  a  debt  con- 
tracted without  reasonable  expectation  of  payment,  the  Court 
would  stultify  itself  by  such  a  decision,  for  the  objection  ought 
to  be  taken  at  the  first  hearing ;  and,  if  so,  the  day  for  granting 
the  final  order  ought  never  to  have  arrived.  Upon  the  pre- 
amble of  the  Act  the  time  to  take  objections  under  those  por- 
tions of  the  statutes  was  upon  the  first  hearing.  If  this  offence 
existed  at  all  it  took  away  the  power  of  the  Court  to  name  a 
day  on  the  first  examination ;  and  if  parties  pleased  to  lay  by 
and  suffer  the  Court  to  exercise  the  authority  of  naming  a  day 
for  the  final  order,  it  did  not  invest  them  with  the  right  of  ask- 
ing the  Court,  when  that  day  arrived,  to  withhold  protection 
for  such  an  offence.  The  Court  would,  therefore,  grant  the 
insolvent  his  final  order. 

Attorneys,  Atkinson  ;  Cooper. 

(a)  Not  reported. 
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RE  SAMUEL  WRAY.  (a) 
Before  Mb.  Commissioneb  Phillips. 

XHE  inflolvent,  who  described  himself  as  a  ^^  surveyor  and 
house  agents"  had  petitioned  the  Court  as  a  traded,  but  the 
petition  did  not  disclose  the  character  in  which  he  had  traded 
80  as  to  render  him  liable  to  the  Bankrupt  Laws.  He  had  de- 
scribed himself  in  his  schedule  as  an  auctioneer^  and  it  ap- 
peared on  examination  that  he  had  purchased  and  sold  at  a 
profit  large  quantities  of  paper  and  of  lead. 

Mr.  Duncan  submitted  that  the  petition  must  be  dismissed. 
The  insolvent  had  omitted  from  his  description  the  trade  of  a 
paper  dealer  and  a  dealer  in  lead  ;  he  had  not,  therefore,  com- 
plied with  the  terms  of  the  Act  of  Parliament,  which  rendered 
it  incumbent  on  him  to  insert,  at  full  length,  the  description  of 
llie  trade  or  business  which  he  had  carried  on.  Besides,  al- 
though he  had  petitioned  as  a  trader,  the  description  in  the 
petition  did  not  disclose  any  trading  whatever,  which  omission. 
In  the  case  of  Be  J.  W.  RusseU,  cited  in  Macrae's  Practice^  p.  89., 
liad  been  held,  by  the  late  Chief  Commissioner,  to  be  fatal ;  it 
being  observed  there,  *^  that  when  a  man  petitions  as  a  trader^ 
his  description  ought  to  be  that  he  was  a  trader ;  and  that  if  he 
omitted  so  to  describe  himself,  the  petition  was  untrue,  and  for 
that  reason  would  be  dismissed.  It  was  clear  the  insolvent 
could  not  amend  the  description  in  his  petition,  there  being  a 
number  of  decisions  to  that  effect,  collected  by  Mr.  Macrae^ 
and  cited  in  his  Practice,  p.  71.  Being  unable,  therefore,  to 
amend  and  insert  omissions  which  had  clearly  been  made,  it  was 
submitted  that  the  Court  had  no  discretion  in  the  matter,  but 
must  dbmiss  the  petition. 

Mr.  Sargood,  for  the  insolvent,  urged  that  the  sole  object  of 
the  description  was  to  identify  the  insolvent,  and  if  the  de- 
scription was  of  such  a  character  as  to  inform  the  world  who 
the  person  was  before  the  Court,  the  object  of  the  Act  was 
satisfied.  It  was  not  pretended  that  any  one  had  been  misled, 
or  could  be  misled.     The  description,  therefore,  was  sufficient 

Mr.  Commissioneb  Phillips  said :  I  really  think  this  man 
should  have  described  himself  in  his  petition,  as  of  some  trade. 
The  case  seems  to  me  analogous  to  that  of  Russell^  and  I  shall 
dismiss  the  petition. 

Attorneys,  Rumsey;  Dak. 


1854. 

' 1 ' 

Court  for 
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Debtors. 

Jan,  2. 
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Aiyument, 


JudgmemL 


(a)  Reported  by  £.  H.  Beed,  Esq. 
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ArgumenL 


EE  JOHN  WHITFIELD,  {a) 

Before  Mb.  Commissioner  Mubfht. 

XHE  insolvent,  a  petitioner  for  protection,  appeared  on  his 
final  order.  The  debts,  in  the  schedule,  amounted  to  192/. 
He  had  obtained  a  certificate  as  a  bankrupt  in  1851,  and  the 
debts,  then  owing,  were  entered  at  lOOOZ. 

Mr.  Macrea^  for  a  creditor,  said,  the  jurisdiction  of  the  Court 
depended  on  the  amount  of  the  insolvent's  debts,  and  it  became 
an  important  question,  whether  the  certificate  of  a  bankrupt  so 
operated  as  to  extinguish  the  debts  then  owing,  or  merely  as  a 
bar  to  any  legal  remedy.  [Mr.  Commissioner  Murphy.  The 
policy  of  these  Acts  being  to  protect  the  person  of  a  debtor 
from  arrest,  is  it  not  the  same,  where  the  remedy  is  barred,  as 
if  the  debt  was  extinguished  ?]  No ;  in  the  latter  case  it  would 
be  incapable  of  computation,  but  in  the  former,  it  would  be 
kept  alive  for  a  variety  of  purposes.  The  case  was  analogous 
to  a  discharge  under  1  &  2  Vict.  c.  110.,  or  to  a  protecting  or 
final  order,  under  7  &  8  Vict.  c.  96. :  in  either  of  those  events,  the 
debts  would  be  taken  into  consideration  upon  a  subsequent 
insolvency.  Re  George  Bohn  (J)  and  Re  David  Brakenhridge  (c) 
were  in  point.  Those  cases  were  decided  on  the  authority  of 
Jellis  v.  Montford(d),  where  it  was  held,  "that  a  creditor  of 
an  insolvent  trader  may,  after  the  debtor's  discharge,  under 
63  Geo.  3.  c.  102.,  take  out  a  commission  of  bankruptcy  against 
him ;  and  his  debt,  although  included  in  the  insolvent's  sche- 
dule, will  be  a  su65cient  petitioning  creditor's  debt  at  law  to 
support  the  commission."  Abbot  C.  J.  in  delivering  judgment 
said,  "  The  proper  course  for  us  to  pursue  is,  therefore,  to  inquire 
only  whether  the  Insolvent  Debtors'  Act  contains  any  provi^ 
sion  which  extinguishes  the  debt.  Now,  if  the  Legislature 
had  intended  to  extinguish  it,  one  word  would  have  been 
sufficient ;  but  no  such  word  is  found  in  the  Act  of  Parlia- 
ment." Was  any  such  word  to  be  found  in  12  &  13  Vict. 
1. 106.  ? 

Mr.  Cooke  (amicus  curiai).  The  debt  is  so  far  extinguished, 
that  a  subsequent  promise  or  contract  to  pay  it  would  carry 
with  it  no  liability  (e),  and  the  Act  provides  that  the  bankrupt 


(a)  Reported  by  £.  H.  Reed,  Esq. 

(b)  Cox  &  M.  C.  C.  C,  vol.  i.         (d)  4 

part  i.  page  2S.  {e)  h 

(c)  Ibid. 


B.  &  A.  256. 
12  &  13  Vict.  c.  106. 1.  204. 
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shall  be  dificharged  '^  from  all  claims  and  demands  made  prov- 
able mider  the  bankruptcy.''  (a) 
Mr.  SargoodsupfOTted, 

Mb.  Commissioner  Mubpht.  I  am  quite  Batisfied.  I  shall 
hold  that  these  debts  do  not  come  within  the  purview  of  this 
Act,  and  that  thej  ought  not  to  be  included. 

Attorneys,  Bristow  if  Tarrant. 

(a)  12  &  13  Vict.  c.  106.  8. 200. 


1854. 


Re  John 
Whitfield. 


Judyment. 


RE  WILLIAM  JEFFRIES.  (A) 
Before  Mr.  Commissioner  Mubpht. 

L  HE  insolvent,  a  pickle  merchant,  had  petitioned  the  Court 
for  his  discharge  under  1  &  2  Vict.  c.  110.  In  May,  1853,  an 
action  had  been  brought  against  him  at  the  suit  of  his  brother, 
John  Jeffiries,  for  trespass,  and  a  yerdict  was  returped  with  AL 
damages,  which,  together  with  65/.  costs,  constituted  the  debt 
of  the  detaining  creditor.  In  October  the  insoWent  petitioned 
the  Court,  and  Monday,  December  6th,  was  appointed  for  the 
hearing  of  the  case.  At  half-past  seven  in  the  evening  of 
Saturday,  December  4th,  his  discharge  was  lodged  at  the 
prison  by  his  detaining  creditor,  and  the  insolvent  set  at 
liberty. 

Mr.  Beed  called  the  attention  of  the  Court  to  these  facts. 
The  question  to  be  considered  was,  whether  the  Court  could 
adjudicate,  the  insolvent  being  out  of  custody.  The  schedule 
showed  that  property  to  a  considerable  amount  had  been  given 
up  for  the  benefit  of  creditors ;  and  to  hold  that  the  Court  had 
no  power  to  adjudicate,  would  be  to  expose  the  insolvent  to  the 
attacks  of  his  creditors,  and  yet  to  withhold  from  him  the  only 
means  of  defending  himself,  namely,  his  property,  for  that 
would  continue  vested  in  the  provisional  assignee.  The  object 
of  the  Act  was  to  dischai^e  an  insolvent  from  his  difficulties, 
and  yet  to  secure  as  much  property  as  possible  to  creditors; 
but  here,  if  the  Court  did  not  adjudicate,  the  creditors  would 
get  everything,  and  the  insolvent  nothing ;  he  would  receive 
no  equivalent  for  the  estate  he  had  vested  in  the  assignee.  A 
gross  fraud  and  cruelty  had  been  practised  towards  him  by  the 
detaining  creditor,  with  the  sole  view  of  defeating  his  appli- 
cation to  this  Court     A  similar  scheme  had  been  adopted  in 

(b)  Reported  by  £.  H.  Reed,  Esq. 


Court  for 

THE  Relief 

OF  Insolyent 

Debtors. 

1853. 
Dec,  6. 

Where  an  in- 
solvent has 
been  dis- 
charged out 
of  custody  by 
his  detaining 
creditor,  the 
Court  has  no 
power  to 
a4jadicate. 
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.  .      Be  Costa  {a\  but  Mr*  CommisBioner  PhillipB  discharged  the 

Rb  WnxiJiM   insolvent  notwithstanding.     The  only  difference  between  this 

Jevfbixs.      ^^g^^  j^^  ^xBktf  was,  that  there,  the  insolvent  remained  in  prison^ 

''^^'^*"       although  his  discharge  was  lodged  at  the  gate ;  but  still  he  was 

as  much  discharged  by  his  detaining  creditor  as  the  petitioner 

in  this  case. 


Jmdgm€nJU 


Mb.  Commissioner  Murphy.  I  fear  I  have  no  power  to 
adjudicate  on  the  insolvent,  he  being  out  of  custody.  The 
Act  of  Parliament  provides  that  no  prisoner  shall,  upon  his 
own  petition,  be  entitled  to  the  benefit  of  the  Act,  unless  he 
shall  be  at  the  time  of  filing  his  petition,  and  during  all  the 
proceedings  thereon,  in  actual  custody  within  the  walls  of  the 
prison,  without  any  intermission  of  such  imprisonment  by  leave 
of  any  Court  or  otherwise,  {b)  In  the  case  referred  to  the 
insolvent  had  remained  in  custody,  although  his  discharge  was 
lodged  at  the  prison.  I  have  consulted  the  officer  of  the 
Court,  being  inclined  to  strain  a  point  if  I  could  fairly  do  so ; 
because  I  consider  the  conduct  of  the  detaining  creditor  to  be 
exceedingly  unjust  and  improper,  and  a  trifling  with  the  law ; 
and  I  am  informed  that  the  Court  has  dischaif^ed  insolventa 
in  cases  where  they  have  remained  in  custody  after  their  dis* 
chazges  have  been  lodged  by  their  detaining  creditors,  and 
where  they  have  come  before  the  Court  on  the  following  day. 
But  in  this  case  there  has  been  an  actual  break  in  the  custody 
nnce  Saturday,  and,  therefore,  I  do  not  consider  that  I  have 
any  power  to  interfere  in  the  case ;  but  I  shall  take  a  note  of 
it,  and  if  any  amendment  of  the  law  of  insolvency  is  con- 
templated, I  shall  recommend  that  this,  amongst  other  things, 
shall  be  amended. 

Attorney,  Hare. 


(a)  Not  reported. 


(h)  1  &  2  Vict  c.  110.  8.  S8. 


CoiTRT  or 
Bankruftct. 

1854. 
Jan.  21.     « 

The  safflciencj 
of  the  affidavit 
of  debt  may 
be  disputed  at 
the  time  of 
showing  cause 
against  the  ad^- 


ANONYMOUS,  (c) 

Before  Mb.  Commissioker  Evans. 

A  •  •  the  intended  bankrupt,  having  been  duly  served  with  a 
summons  issuing  out  of  this  Court,  appeared  to  and  made  no 
objection  to  the  same,  but  failed  to  pay  or  compound  within 
the  proper  time,  and  thereby,  as  was  alleged,  had  committed  an 

(c)  Reported  by  J.  W.  M.  Fonblanqae,  Esq. 
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aet  of  bankruptcy  (a),  on  which  he  was  adjudicated  a  bank- 
rupt, exparte.  The  petitioning  creditor,  A.,  having  given  the 
proper  notice  {b\  now  appeared  to  show  cause  against  the 
adjudication  (c),  on  the  ground  that  he  had  committed  no  act 
of  bankruptcy. 

The  affidavit  of  debt  stated,  that  ^'  A.  is  justly  and  truly  in- 
debted to  B/(the  petitioning  creditor),  in  the  sum  of  413/.  4s.  5d.f 
due  on  a  covenant  contained  in  a  deed  executed  by  A«,  dated, 
&C.,  to  pay  44521  4«.  5dL,  less  the  sum  of  32/.,  claimed  by  way  of 
set-off  by  A.  against,  but  not  admitted  by,  B.  for  money 
lent,  &c." 

Mr.  Lawrance  (Solicitor)  for  A.,  objected  to  the  sufficiency 
of  the  affidavit. 

Mr.  Leveson  (Solicitor)  for  B.,  contended  that  no  olgection 
to  the  affidavit  having  been  taken  at  the  return  of  the  sum* 
mons^  A.  was  precluded  from  questioning  its  sufficiency  on  the 
present  occasion. 

Objection  overruled  by  the  Court. 

Mr.  Lawrance.  The  adjudication  must  be  annulled  for 
want  of  an  act  of  bankruptcy.  The  general  rules  and  orders 
made  in  pursuance  of  the  Bankrupt  Law  Consolidation  Act  (</), 
require  that  affidavits  to  support  the  trade  debtor's  summons^ 
must  '^  state  the  nature  of  the  debt  with  the  same  degree  of 
certainty  and  precision  as  is  now  or  shall  hereafter  be  required 
in  an  affidavit,  to  hold  to  bail  by  order  of  a  Judge  in  the  Su- 
perior Courts  at  Westminster.** (0)  This  affidavit  is  insuf- 
ficient for  that  purpose,  as  it  does  not  set  forth  all  the  parties 
to  the  deed,  nor  that  A.  was  a  party  to  the  covenant :  Smith  v. 
Kendal  {f) J  Parhes  v.  Severn,  (ff)  The  summons  was  therefore 
void,  and  no  act  of  bankruptcy  could  be  committed  by  virtue 
of  it. 

Mr.  Leveson,  contra.  The  affidavit  refers  to  the  deed  by  its 
date.  A.  does  not  deny  its  existence,  and  he  must  be  aware  of 
its  contents. 

Mr.  Commissioner  Eyans.  The  cases  justify  me  in  de- 
ciding that  the  affidavit  would  not  be  sufficient  as  an  affidavit 
to  hold  to  bail ;  it  is,  therefore,  insufficient  to  support  a  compul-^ 
sory  act  of  bankruptcy.   The  adjudication  must  be  annulled.  (A) 


1S54. 


Anomtmoub. 

judication,  al- 
though DO  ob-> 
jection  to  it 
was  taken  at 
the  return  of 
th^  summons. 
Where  the 
debt  alleged  to 
be  due  in  the 
sommons  is 
founded  on  a 
covenant  in  a 
deed  ezecnted 
by  the  intended 
bankrupt,  the 
affidavit  of 
debt  most 
■tateallthe 
parties  to  the 
deed. 

Argmient 


'Judgment 


(a)  12  &  13  Vict  c.  106.  8.  78. 

et  seq. 

(b)  Genera]  Orders,  19th  October, 

1852,  No.  14. 
fc)  12  &  18  Vict  c.  106.  8. 104. 
)  12  &  13  Vict.  c.  106.  8.  8. 

[e)  General  Orders,  No.  72. 

(f)  7  Dm.  &  Ry.  232. 


(r)  7  East,  194. 

(A)  See  also  Hoitcombe  v.  Lamblan^ 
2  M.  &  Sel.  475. ;  Bo$anquetT.  FiUis, 
M.  &  Sel.  330. ;  Taiflor  y.  Forbes^ 
11  East,  315.;  Cathrow  v.  Harger^ 
8  East,  106.;  FerUon  v.  ElSi,  6 
Taunt.  192. 
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J854^  EXPABTE  HARVEY,  IN  BE  COLLINS,  (a) 

Bankruptct.  Before  Mb.  Comkissiokeb  Goulburn. 

Jan.  19.         .p. 

C.  assigned  all  J)Y  an  indenture,  dated  13th  of  August,  1853,  between 
effects  to  H.,  in  ColUns  (the  bankrupt)  of  the  one  part,  and  James  Harvey  of 
<»^d««*?o"^  the  other  part,  after  reciting  that  on  28th  March,  Collins 
previously  be-  and  Harvey  made  a  promissory  note  for  100/.  to  Messrs.  Gur- 
S  forTw/^'  ney  and  Company,  but  that  Harvey  signed  the  same  only  as 
and  also  of  a  surety  for  Collins,  and  that  the  whole  of  the  1002.  was  ad- 
vM^°of  sk  '^a^ced  to  Collins  as  he  admits,  and  that  Harvey  is  liable  to  pay 
The  deed  con-  the  Same,  and  that  Harvey,  on  or  about  the  23rd  August  in- 
^Ofpenm'uing  stant,  having  lent  to  Collins  561.^  which  is  still  due,  as  Collins 
C.  to  retain  admits,  and  that  Harvey  requested  Collins  to  secure  to  him 
Sei^pertj  *^6  repayment  of  the  said  two  sums,  it  is  witnessed  that,  in 
nntildefenltby  consideration  of  the  premises,  and  of  5«.  paid  by  Collins  to 
the  lool  when  Harvey,  Collins  did  assign  to  Harvey,  his  executors,  &c.,  all 
66?  *h^  *'^*-  *°^  singular  his  household  furniture  (described),  stock-in-trade 
quired.  No  of  every  description,  book  debts,  notes,  money,  and  securities 
miSe^up^to  the  ^^^  money ;  and  all  other  his  goods,  chattels,  personal  estate,  or 
time  of  the  effects  whatsoever  and  wheresoever  (excepting  necessary  wear- 
C;  andSe^  ^"8  apparel),  and  all  right,  &c.,  to  the  same,  habendum  to  Har- 
property  was  vey,  &c.,  as  his  own  proper  good^  and  chattels.  Proviso,  that 
sion  of  C.  at  ^  CoUins,  &c.,  shall  pay  to  Messrs.  Gurney  the  100/.  and  inte- 
the  time  of  the  rest,  for  which  Harvey  became  surety,  and  also  the  551.  and 
and  was  sold  interest  at  5/.  per  cent.,  on  the  2nd  of  March,  or  on  such  earlier 
hy  the  as-         iimQ  as  Harvey,  &c.,  shall  appoint  for  payment  thereof,  by  a 

signees  by  con-  ,,  ... 

sent  of  H.,  he    notice  in  writing  to  Collins,  &c.,  at  least  twenty-four  hours  be- 

H^U to^the^**  ^^^  ^^  ^™®  ^  ^^  ^^  appointed,  then  the  assignment  to  be 
same  to  the  void;  but  in  default  of  payment,  Harvey  to  be  entitled  to  enter 
the^urt  —  ^^*^  possession  and  sell  the  property,  and  to  apply  the  proceeds 
JETisfi  that  the  in  payment  of  the  100/.  to  Messrs.  Gurney,  and  55L  to  him- 
an  l^^f  bank-  ^^^y  hoth  with  the  interest  agreed  on,  and  to  hand  over  the 
ruptcy,  and       residue,  if  any,  to  Collins ;  and  Collins  appointed  Harvey  his 

that  the  pro-  '  ^*  ,  ,         1         i  ,  .  i  i 

ceeds  of  the  attorney  to  recover  debts,  &e.,  due  to  him ;  and  covenanted  to 
sale  passed  to     defend  him  from  any  act  done  to  obtain  possession  of  the  pro- 

the  assignees  ,  "^  ,  *        ,  ,      * 

ofH.  perty  assigned ;  and  it  was  agreed  that  until  default  in  pay- 

Statemenu  ment  of  the  100/.  when  it  should  become  due,  or  of  55L  after 
notice,  Collins  should  holdy  make  use  of,  and  possess  the  property 
assigned,  without  hindrance  by  Harvey,  &c. 

It  appeared  from  oral  testimony  that  the  promissory  note 
referred  to  in  the  bill  of  sale,  was  in  renewal  of  an  old  note 
given  by  Collins  to  Messrs.  Gurney  which  was  shortly  becom- 
es) Reported  by  J.  W.  M.  JTonblanque,  Esq. 
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ing  due^  and  which  Collins  was  unable  to  meet.  Previous  to 
the  execution  of  the  assignment  Collins  applied  to  Harvey  for 
an  advance  of  65L,  for  the  purpose  of  paying  out  an  execution 
then  on  his  premises.  Harvey  at  first  refused,  but  ultimately^ 
on  being  promised  security,  and  (as  he  declared  in  his  exami* 
nation)  believing  the  bankrupt  to  be  solvent  at  that  time^  pud 
S5L  to  the  man  in  possession  by  way  of  purchase  of  the  goods 
then  on  the  premises,  and  took  from  him  a  receipt  which  he 
was  informed  would  be  his  security  until  a  proper  instrument 
could  be  executed* 

On  the  27th  October,  Collins  was  adjudicated  a  bankrupt. 
Up  to  that  date  no  notice  had  been  given  to  him  by  Harvey 
requiring  payment  of  the  55/. 

The  goods,  subject  to  the  assignment,  had  been  sold  by  the 
assignees,  and  all  necessary  parties  now  submitted  to  the  judg- 
ment of  this  Court  (a),  whether  the  proceeds  of  that  sale 
might  be  paid  to  Harvey  or  ought  to  be  retained  by  the 
assignees  of  Collins,  the  property  sold  being  in  the  order  and 
disposition  and  reputed  ownership  of  the  bankrupt  with  con- 
sent of  the  true  owner  (ft)  at  the  time  of  the  bankruptcy. 

Mr.  Hoggins  Q.  C.  for  Collins.  This  is  a  valid  assignment 
against  the  assignees.  It  was  not  made  in  contemplation  of 
bankruptcy,  nor  by  way  of  fraudulent  preference,  but  is 
founded  on  a  good  and  sufficient  consideration.  The  bankrupt 
has  had  the  benefit  of  having  his  property  redeemed  from  the 
execution,  and  has  so  been  enabled  to  continue  his  trade ;  the 
creditors  will  have  the  benefit  of  the  trade  so  continued,  for  the 
deed  does  not  pass  future-acquired  property ;  and  on  all  these 
grounds  it  differs  from  one  by  means  of  which  a  trader  puts  it 
out  of  his  power  to  continue  in  trade,  and  defeats  and  delays 
creditors. 

The  deed  is  not  to  be  operative  till  default,  and  no  default 
has  yet  taken  place.  Its  intention  is  to  protect  Harvey,  as  against 
the  bankrupt,  from  a  contingent  liability  which  might  arise  in 
futuro. 

Up  to  the  time  of  the  bankruptcy,  no  default  had  taken 
place  which  would  have  given  Harvey  a  right  of  possession  to 
the  property  assigned ;  and  the  bankrupt,  on  the  contrary,  had 
a  right  to  retain  it  independently  of  his  consent:  Fenn  v.  Bid- 
dlestoH  (c),  Hutton  v.  Cmttwell  (d)y  Gh*aham  v.  Chapman  {e\ 
Gale  V.  Burnett,  (/) 

Mr.  Bagleyy  for  the  assignees.     The  assignment  is  invalid 


1854. 


Exp ARTE 
Harvet,  in 
BB  Collins. 


Argument, 


I 


a)  12&13Vict.  c.  106.  8. 12. 

b)  12&13Vict.  c.  106.  S.125. 
(c)  7  Exch.  152. 


(rf)  lElL&B.  15. 
(e)  12  C.  B.  85. 
(/)  7  Q  B.  850. 
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Harvey,  in 

BB  CoLLINBi 


against  the  effect  of  the  Bankrupt  Laws ;  it  conveys  the  whole 
estate  and  effects  as  an  absolute  transfer^  and  is  calcukted  to 
defeat  and  delay  creditors,  since  Harvey  could  at  any  time, 
after,  giving  twenty  ■•four  hours'  notice,  have  taken  possession  of 
everything  in  the  possession  of  the  bankrupt.  The  deed  is 
therefore  itself  an  act  of  bankruptcy,  and  it  matters  not  that 
Harvey  believed  (if,  indeed^  he  did)  that  the  bankrupt  was 
solvent  when  it  was  executed.  In  Fenn  v.  Biddleston  the  deed 
was  executed  more  than  twelve  months  previous  to  the  adju- 
dication, and  therefore  was  not  an  act  of  bankruptcy,  (a)  That 
case  is  not  an  authority  in  bankruptcy :  the  point  as  to  order 
and  disposition  was  raised,  but  abandoned,  as  the  assignees 
had  failed  to  obtain  the  order  for  sale,  under  Hislop  v» 
Baker,  (b) 

In  Hutton  v.  Cruttwell  the  deed  was  not  in  law  an  act  of  bank- 
i^ptcy ;  and  in  Gale  v.  Burnett  no  question  as  to  bankruptcy 
arose. 

In  Graham  v.  Chapman  several  things,  including  book  debts, 
were  excluded  from  the  assignment.  The  deed  was  bond  fide^ 
and  though  for  a  present  and  past  debt,  the  present  advance 
was  the  moving  consideration  ;  yet  it  was  held  to  be  an  act  of 
bankruptcy,  though  there  was  no  fVaud  in  fact.  So>  also, 
where  an  assignment  was  executed  under  pressure,  and  stock- 
in-trade  and  furniture  were  excepted,  so  that  some  trade  might 
still  be  continued,  yet  if  its  effect  would  be  to  defeat  or  delay 
creditors,  even  though  not  trade  creditors,  it  was  held  to  be 
an  act  of  bankruptcy,  (c)  It  has  been  questioned  whether  a 
mortgage  deed,  which  provides  that  the  mortgagor  may  remain 
in  possession,  is  valid  against  assignees  under  the  bankruptcy 
of  the  mortgagor,  where  the  mortgagor  was  not  solvent  at  the 
time  of  the  execution  of  the  deed :  Exparte  Sparrow,  (d) 
Here  it  is  \o  be  inferred  from  the  facts  that  the  bankrupt 
was  not  solvent  at  the  date  of  the  assignment,  and  that  Harvey 
could  not  have  supposed  him  to  be  so. 

Mr.  Hoggins  replied. 


Jan.  28. 


Mb.  Commissiomeb  Qoulburn.  In  this  case  the  submis- 
sion of  all  parties  to  the  jurisdiction  of  this  Court,  under  the 
provisions  of  the  12th  section  of  the  late  statute,  enables  me 
to  pass  over  the  difficulties  which  might  otherwise  arise  as  to 
the  construction  to  be  put  upon  the  enactments  therein,  and 
some  recent  decisions  which  have  taken  place  relating  to  re- 


(a)  12  &  13  Vict.  c.  106.  s.  68.  See 

6  Exch.  740. 
Qi)  6  Ezch.  740. 
(c)  Bailey  v.  Barrellj  1  Bank.  & 


Insolv.  Rep.  48. ;  Cannon  v.  Smithy 
1  Com.  Law  Rep.  179. 
(d)  2  De  G.  M^N.  &  G.  907. 
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puted  ownership,  and  order  and  disposition  (a),  and  I  am  en- 
abled at  once  to  decide  the  questions  submitted  to  me,  viz.,  whe- 
ther the  property  in  dispute  belongs  to  Harvey  by  virtue  of  the 
assignment  to  him,  or  passes  to  the  assignees  of  the  bankrupt, 
as  being  in  his  order  and  disposition  by  the  consent  of  the  true 
owner  at  the  time  of  the  bankruptcy.  [His  Honour  here  reca- 
pitulated the  facts  mentioned  above.]  It  becomes  important  to 
consider  very  carefully  the  effects  of  such  deeds  as  that  in  ques- 
tion (which  are  now  of  very  frequent  recurrence),  inasmuch  as 
the  tendency  of  them  seems  to  be  directly  opposed  to  the  spirit 
and  policy  of  the  Bankrupt  Laws. 

It  has  been  argued  at  the  bar  that  if  I  upheld  the  assignment 
as  valid,  I  should  be  bound  to  decide  that  as  the  deed  upon  the' 
face  of  it,  and  in  its  very  terms,  permitted  the  bankrupt  to  con- 
tinue in  possession,  and  the  apparent  ownership  of  the  property 
until  default  made,  the  assignees  would  (on  obtaining  the  order 
of  this  Court)  (b)  establish  their  title  to  the  same  as  being  in  his 
order  and  disposition  at  the  time  of  the  bankruptcy. 

But  the  answer  to  that  view  is,  that  here  the  possession  is 
consistent  with  the  terms  of  the  deed,  by  which  the  true  owner 
has  deprived  himself  of  his  right  to  possession  until  default 
made  in  payment,  and  it  has  been  long  established  that  right  of 
property  and  possession  must  be  combined  in  the  true  owner,  to 
raise  the  doctrine  of  order  and  disposition  against  him.  Ample 
authority  for  this  will  be  found  in  several  reported  cases,  and 
especially  in  Baron  Parkers  judgment  in  Fenn  v.  Biddkstarif  in 
the  Exchequer,  and  which  I  think  completely  disposes  of  that 
part  of  this  case. 

The  only  question  remaining  therefore  is  this :  whether  the 
deed  in  question  be  valid  and  can  be  upheld  as  against  the  cre^ 
ditors  of  this  trader,  being,  as  it  is,  an  assignment  of  all  the  estate 
and  effects  of  the  bankrupt  at  a  time  when  he  certainly  (to  say 
the  least)  was  in  difficulties,  if  not  clearly  insolvent  —  as  to 
which  I  shall  presently  advert  more  at  length.  The  consider- 
ation for  this  deed  was  twofold,  viz.  a  pre-existing  liability  and 
a  new  debt.  The  proviso  in  it,  which  postpones  Harvey's  right 
of  possession  until  default  in  payment  after  twenty-four  hours' 
notice  only,  I  consider  as  a  delusion,  and  merely  colourable  to 
bring  the  case  within  the  letter  rather  than  the  spirit  of  the 
law.  All  the  older  authorities,  which  will  be  found  collected  in 
JOeacon^s  Bankrupt  Law  (c),  seem  to  establish  the  doctrine  that 
each  a  conveyance  would  be  void,  even  under  the  statute  of 

(a)  See  HUlop  ▼.  Baker,  8  Exch.  Barlmo,  Re  Marygold^  2  De  G.  M. 

Rep.  411. ;  Exp.  Plummer^  ]  Bank.  &  G.  921. 
&    InsoW.    Rep.   8S. ;    Chrdkam  v.  (5)  Hislop  v.  Baker. 

Furbgr,  2  Com.  Law  Rep.  10. ;  Exp.  (c)  2nd  edit.  p.  62. 

B.  &  I.— VOL.  I.  .  Q 
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Harvxy,  in 
BE  Collins. 

Judgment, 
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EXPARTB 

Habtbt,  in 
MB  Collins. 

JudpMni, 


Elizabeth  (independently  of  bankruptcy).  But  %A  regards 
traders,  it  has  long  been  settled  by  all  the  cases,  modern  as  well 
as  ancient,  that  a  conveyance  like  this  of  a  bankrupt's  entire 
estate  and  effects  is  fraudulent  and  void  as  against  his  creditorSy 
and  that  be  must  be  presumed  to  intend  the  necessary  conse- 
quences of  such  an  act,  viz.,  stoppage  of  his  trade.  In  a  modem 
case,  which  went  to  the  Lords  Justices  on  an  appeal  from  this 
Court,  when  the  conveyance  was  executed  by  a  trader  (who 
was  afterwards  adjudicated  a  bankrupt)  under  pressure,  so  that 
there  could  be  no  question  of  fraudulent  preference,  and  in 
which  a  part  only  of  the  property,  and  his  books  and  book 
debts  were  conveyed  by  the  assignment  Tthe  consideration 
being  a  bygone  debt),  inasmuch  as  so  much  of  his  property  and 
effects  was  conveyed  as  to  make  it  impossible'  for  the  bankrupt 
permanently  to  carry  on  his  trade,  such  conveyance  was  held  to 
be  an  act  of  bankruptcy,  {a)  As  to  Fetin  v.  Biddleston  it  is 
enough  to  say,  that  the  point  raised  here  never  was  raised  or 
argued  in  that  case.  The  judgment  of  Baron  Parke  never  ad- 
verts once  to  it,  and  proceeds  on  a  totally  different  point.  But 
in  Smith  v.  Cannan^  in  the  Exchequer  Chamber,  an  assignment 
very  similar  was  held  void  against  creditors,  and  in  that  case 
very  much  will  be  found  bearing  importantly  on  this  question 
i^quod  vide).  It  is  true  that  in  one  recent  case,  that  of  HtUtcn 
V.  CrutttoeUy  a  contrary  view  would  seem  to  be  stated  by  Lord 
Campbell.  But  the  facts  of  that  case,  and  particularly  the 
finding  of  the  jury  thereon,  clearly  distinguish  that  case  from, 
the  present  one.  The  jury  found  there  that  the  trader  wat 
solvent,  and  did  not  execute  the  assignment  in  contemplation  of 
bankruptcy,  and  the  case  was  disposed  of  on  that  finding  on  a 
motion  for  a  new  trial,  and  was  never  considered  or  argued 
before  the  full  Court. 

Here,  in  this  case,  the  solvency  of  the  bankrupt  has  not  been 
established,  but,  on  the  contrary,  I  am  satisfied  from  the  facts 
and  the  accounts  as  disclosed  already  by  the  bankrupt  (his 
balance  sheet  not  being  yet  filed)  that  he  was  insolvent  when  the 
assignment  to  Harvey  was  executed,  and  (notwithstanding 
Harvey's  statement  to  the  contrary)  it  is  clear  that  had  he 
eonsidered  carefully  the  circumstances  under  which  the  deed 
was  executed,  and  the  then  position  of  the  bankrupt,  he  must 
have  had,  at  least,  a  very  strong  doubt  of  the  solvency  of  the 
person  for  whom  he  had  become  liable  to  the  Messrs.  Qumey, 
and  to  whom  he  advanced  his  money.  The  consideration  being 
for  a  bygone  liability  has  been  held  to  vitiate  an  assignment  as 
being  fraudulent  and  void  against  the  other  creditors.     Adsign- 

(a)  Bailey  v.  BurreU^  1  Bank.  &  Insolv.  R^  48. 
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ments  of  the  whole  estate  have  only  been  upheld  where  the      »  . 

consideration  has  been  an  absolute  bond  Jide  sale,  or  upon  a      Exparte 
present  advance  to  the  full  value  of  the  property,  (a)     On  a  full    r^  ccmI'ins. 
consideration  of  the  authorities^  and  of  all  the  circiunstances  of      judgment 
the  case,  I  am  of  opinion  that  the  deed  is  void,  as  having  been 
in  itself  an  act  of  bankruptcy,  and  that  the  property  was  rightly 
sold  by  the  assignees  for  the  benefit  of  the  creditors. 
Solicitors,  Aakurst  if  Son  ;  A.  Bum. 

(a)  HasseU  v.  Simpson,  1  Doug.  88.,  1  Brown,  99. ;  cited  in  Deacon  on 
Sanirttptcy,  p.  65. 


CointT  FOB 

THB  Rbuef 

RE  WILLIAM  JAMES  JOHN.  (J)  '"'JS^SIT'' 

Before  Mb.  Commissioner  Murphy.  Dec.  7. 

rp  .  .  ^®^*- 

1  HE  insolvent,  a  petitioner  for  protection,  appeared  on  his  A  vezations 

final  order.     It  was  proved  on  the  first  examination  that  he  gctu^ji^a*" 
had  vexatiously  defended  an  action  \?hich  had  been  brought  ground  of  op* 
against  him  at  the  suit  of  the  opposing  creditor^  and  thereby  ^solvent  ^"^ 
occasioned  some  additional  costs.     The  learned  Commissioner  ^^der  the  pro- 
doubted  his  power  to  deal  with  the  offence,  but  suggested  that  tmes. 
the  case  might  be  argued  on  the  day  appointed  for  the  final 
order. 

Mr.  Sargood  to-day  appeared  for  the  opposing  creditors.  The  Argument 
question  to  be  considered  was,  how  far  the  Court  could  uphold 
an  opposition  which  complained  of  a  vexatious  defence  to  an 
action.  He  was  aware  that  Mr.  Commissioner  PhiUips  did  not 
recognise  such  an  offence,  the  reason  being  that  it  was  not  set 
forth  in  the  Acts  of  Parliament:  whereas  the  1  &  2  Vict. 
c.  110.,  from  which  these  statutes  were  partially  taken,  made 
the  vexatious  defence  to  an  action  a  specific  ground  of  opposi- 
tion :  the  omission,  therefore,  was  not  a  n^ere  accident,  but  the 
deliberate  intention  of  the  Legislature.  Sudi  was  the  ground 
fur  the  practice  in  that  Court ;  but  the  Chief  Commissioner  had 
always  adopted  a  difibrent  view  of  the  statutes,  and  had  always 
recognised  the  complaint  of  the  creditor  as  a  just  ground  for 
adjourning  a  case  sine  die,  and  looking  at  the  express  words  of  the 
preamble  to  5  &  6  Vict,  ell  6.,  which  recited  that  the  benefit  of 
the  Act  was  intended  for  persons  who  became  '^  indebted  with- 
out fcaud  or  gross  or  culpable  negligence,"  and  construing  that 
declaration  with  the  power  to  adjourn  sine  die,  contained  in  the 
27th  section  7  &  8  Vict.  c.  96.,  there  appeared  ample  authority  to 
de^l  with  the  case.    It  never  could  have  been  the  intention  of  the 

(b)  Reported  by  £.  H.  Reed,  Esq. 
<i2 
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Legislature  to  give  to  an  insolvent,  who  had  fraudulently  and 
Re  William  unfairly  defended  an  action,  the  same  advantages  that  would 
Jambs  John,   attach  to  an  honest  man,  and,  therefore,  the  Court  was  invested 

Argument  •  i        j.  .        t  . 

With  a  discretion,  by  section  27.,  to  adjourn  the  consideiation  of 
a  final  order  sine  die.  The  express  words  applying  to  a  vex- 
atious defence  were  omitted  from  the  Act,  probably  because 
it  was  thought  that  a  man  who  unfairly  defended  an  actidn, 
would  not  be  so  foolish  as  to  come  immediately  to  the  Court ; 
but  if  he  did  come,  he  surely  was  not  one  who,  in  the  words  of 
the  Act,  had  become  indebted  without  "  any  fraud.** 

Mr.  Caarteen^  for  the  insolvent,  urged  that  the  intentions  of 
the  Legislature  could  only  be  gathered  from  the  words  made  use 
of ;  and  as  it  was  nowhere  stated  that  a  vexatious  defence  to 
an  action  was  an  offence  against  the  Act,  it  must  be  presumed 
that  it  was  not  intended  that  it  should  be  so  considered.  Under 
the  present  statute  this  offence  was  clearly  defined,  and  it 
would  be  a  dangerous  practice  to  admit  such  an  offence  under 
the  vagueness  of  the  27th  section ;  because  if  this  offence  were 
thus  admitted,  there  could  be  no  objection  to  the  admission  of 
any  other,  and  it  would  be  impossible  to  say  where  offences 
would  end,  which  the  wording  of  that  section  would  not  em- 
brace and  comprehend. 

Jvdgmenu  Mr.  COMMISSIONER  MuRPHY  Said  it  was  with  diffidence  he 

pronounced  a  judgment  on  the  subject  before  the  Court,  at 
variance  with  the  opinions  of  other  Commissioners,  whose 
experience  in  the  practice  of  the  Court  exceeded  his  own: 
having,  however,  given  the  case  his  best  consideration,  he 
thought  there  were  two  principles  which  should  be  acted  upon 
in  construing  Acts  of  Parliament,  first,  to  take  the  words  and 
give  them  their  rational  meaning ;  next,  when  doubts  arose,  to 
discover  the  motive  of  the  Legislature  in  passing  them ;  and 
upon  comparing  the  two  together,  to  construe  the  language  as 
seemed  most  consistent  under  the  intention  of  the  Legislature. 
He  thought  in  leaving  out  the  words  "  vexatious  defence  to  an 
action,"  the  framers  of  the  Act  had  proceeded  advisedly,  because 
it  was  assumed  thut  no  man  would  be  foolish  enough  to  put  the 
machinery  of  the  law  in  motion  for  an  improper  purpose,  and 
come  at  once  to  the  Court  for  relief.  In  deciding  the  question, 
he  should  be  governed  by  the  principles  he  had  alluded  to. 
He  should  read  the  two  Acts  together,  5  &6  Yict  c  116^  and 
7  &  8  Vict  c.  96.,  and  consider  their  provisions  as  a  whole. 
Section  4.  of  the  former  and  section  24.  of  the  latter,  enume*> 
rated  certiun  offences  which,  if  made  apparent  on  the  first  ex- 
amination, deprived  \^\m  of  all  power  to  name  a  day ;  but  the 


Judgment 
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same  sections  gave  him  an  after  discretion,  which  was  to  be  .  ^^^^'  . 
exercised  at  a  subsequent  period ;  for  the  Acts  provided  that  Rb  William 
.under  certain  circumstances,  « it  shall  then  be  lawful  for  the  ^^^'^  ^^^^' 
Commissioner  to  cause  notice  to  be  given  that  on  a  certain  day, 
to  be  named  therein,  he  will  proceed  to  make  such  final  order, 
unless  cause  be  shown  to  the  contrary."  Giving,  then,  a  rational 
construction  to  the  language  used  by  the  Legislature,  he  was  of 
opinion  that  on  the  day  for  the  final  order  he  was  to  exercise 
his  judgment  upon  all  the  facts  of  the  case,  and  if  in  the  course 
of  the  investigation  any  circumstances  should  be  disclosed  or 
reasons  appear  which  he  thought  inconsistent  with  the  spirit  of 
the  Act,  he  was  to  adjourn  the  case  sinie  die.  Section  28.  was 
as  plain  as  words  could  make  it>  and  was  referrible  to  sections 
27,  and  24. ;  it  contemplated  as  well  an  after  discretion  upon 
any  misconduct  in  dealing  with  property  or  in  contracting 
debts,  as  it  did  the  naming  of  no  day  at  all  under  section  24. 
He  thought  that  the  vexatious  defence  to  an  action  clearly 
came  within  the  scope  of  his  after  discretion.  He  thought  so, 
because  it  was  a  species  of  fraud ;  it  was  distorting  the  law  to  a 
bad  purpose ;  it  was  interfering  with  another's  rights  and  pri- 
vileges under  colour  of  the  law,  and  thereby  causing  unnecessary 
costs  and  expenses.  His  opinion  therefore  was,  that  a  vexatious 
defence  to  an  action  ranged  itself  under  that  constructive  legal . 
fraud  which  brought  it  within  the  meaning  of  the  words  **  cause 
shown  to  the  contrary,"  and  he  should  adjourn  the  case  nne  die^ 
giving  the  insolvent  liberty  to  apply  under  section  28.  in  two 
months,  (a) 

Attorneys,  Jones  ;  Atkinson. 

(a)    See  JRe  J.  Long,  ant^  p.  75^  aod  Re  W,  Liddelow,  oTiti,  p.  186. 


EXP  ARTE  THORNTHWAITE,  IN  RE 

PICKERING.  (A)  BA^^^r. 

Before  Mb.  Commissioner  Holbotd.  ^^^'  21. 

rii  ^     ^  1854. 

1  HIS  was  a  sitting  for  the  last  examination.     The  accounts  In  an  action 

had  not  yet  been  filed.     At  the  last  meeting  a  proof  was  ten-  ont^^'w^ant 

(6)  Reported  by  J.  W,  M.  Fdnblanque,  Esq,  current, 

brought  by  T. 
agsunst  P.,  to  which  defendant  pleaded  (inter  alia)  payment  and  set-off,  yerdict,  by  consent,  for 
plaintiff,  subject  to  award.  Arbitrator  to  direct  that  a  Terdict  might  be  entered  up  for  either  party, 
and  make  directions  as  to  costs  both  of  the  suit  and  arbitration  After  a  lapse  of  six  years,  an 
award  was  made  in  favour  of  the  plaintiff  for  11,000/^  odd.  Four  days  after  the  award  was  made, 
and  previous  to  judgment  being  signed  and  costs  taxed,  the  defendant  committed  an  act  of  bank' 
ruptcy  (of  which  the  plaintiff  had  notice)  by  filing  a  declaration  of  insolvency.  Judgment  was 
signed  a  few  days  afterwards,  and  the  defendant  was  ultimately  adjudicated  a  bankrupt. 

Heldj  that  the  plaintiff  had  a  right  to  prove  on  the  judgment  entered  up  in  pursuance  of  the 
award,  notwithstanding  his  having  notice  of  the  prior  act  of  bankruptcy. 
On  an  application  to  expunge  or  reduce  proof,  set-off,  in  respect  of  lost  documents,  disallowed. 

Q  3 
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,  ^^^^'  ,      dered  for  the  sum  of  12,210/.  on  behalf  of  Thornthwaite,  and 

ExpARTB      objected  to  bj  the  asAgnees. 
THWAiTOiN        "^^^  ^*^^^  *°^  arguments  are  aet  out  in  the  judgment.     Mr. 
BE  PicKBBiNa.  Hoggins  Q.  C.  for  the  proof. 

Mr.  LinklcUer  (Solicitor)  for  the  assignees. 

Judgment  Mr.  Commissionee  Holrotd.     In  October,  1845,  Thorn- 

thwaite commenced  an  action  in  ctssumpsit  against  Pickering  (the 
bankrupt)  to  recover  17,795/.  5^.,  the  balance  of  an  iLccount 
current  from  June,  1825,  to  August,  1845  ;  and  the  declaration 
contained  the  common  count  for  money  lent,  paid,  had,  and 
received,  interest,  and  an  account  stated.  The  defehdant 
pleaded  the  general  issue,  the  Statute  of  Limitations,  payment, 
and  set-off  for  money  paid,  &c.  An  account  current  had  been 
rendered  previously  to  the  commencement  of  the  action,  to 
which  the  particulars  of  the  plaintiff^s  denmud  referred.  A  bill 
of  particulars  of  the  set-off  was  delivered  in  the  action  as  fol- 
lows :  ''  The  particulars  of  the  set-off  in  this  action  consist  of 
all  such  items  of  set-off  as  are  allowed  and  specified  on  the 
credit  side  of  the  acc^ount  referred  to  in  the  plaintiff's  particulars, 
and  which  the  defendant  is  entitled  to  plead  as  su<^"  On 
the  3rd  of  February,  1847,  the  cause  came  on  for  trial,  and  a 
verdict  was  taken  by  consent  for  100,000/.  subject  to  a  refer- 
ence to  a  gentleman  at  the  bar.  By  the  order  of  reference  (a 
copy  of  which  is  in  the  proceedings),  the  arbitrator  was  em- 
powered to  direct  that  a  verdict  should  be  entered  for  the 
plaintiff  or  the  defendant,  as  he  should  think  proper,  and  the 
costs  of  the  suit,  to  be  taxed,  were  to  abide  the  result  of  the 
award ;  and  the  costs  of  the  reference  and  the  award,  to  be 
taxed,  were  to  be  in  the  discretion  of  the  arbitrator,  and  neither 
of  the  parties  was  to  bring  or  prosecute  any  writ  of  error,  or  any 
action  or  suit  at  law  or  in  equity  against  the  arbitrator,  or 
against  each  other,  or  concerning  the  matters  in  the  order  ;  and 
either  of  the  parties  was  to  be  at  liberty  to  make  the  order  a 
rule  of  Court.  The  meetings  before  the  arbitrator  commenced 
in  June,  1847,  and  went  on  at  intervals  up  to  May,  1850,  when 
the  arbitrator  died,  and  in  November,  1850,  another  arbitrator 
was  nominated,  who  took  up  the  reference,  and  after  several 
subsequent  meetings,  and  after  the  reference  had  been  in  pro- 
secution for  about  six  years,  namely,  on  the  5th  of  May,  1853, 
an  award  was  made  in  favour  of  the  plaintiff  for  11,3452.  On 
the  9th  of  May,  1853,  four  days  after  the  award  was  made, 
Pickering  committed  an  act  of  bankruptcy  by  filing  a  declara- 
tion of  insolvency,  of  which  the  plaintiff  had  notice  the  same 
day.     Pickering  filed  the  declaration  of  insolvency  under  the 
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advice  of  liifl  attorney^  not  ezoluaively  (said  the  attorney)  to         ^^^' 
defeat    Mr.  Thomthwaite's    judgment,  though    it    had    that      Expartb 
object  in  addition  to  something  else :  it  was  made,  howeveri       Tborn- 
with  the  knowledge  of  several  of  Pickering's  creditors  and  the  bb  Picksrino. 
petitioning  creditor.     On  the  12  th  of  May,  1853,  judgment  was      J^mmi. 
signed,  and  the  costs  taxed,  and  Pickering's  attorxiey  attended 
the  taxation.     No*  application  was  made  to  set  aside  the  award. 
On  the  20th  of  July  last,  at  a  sitting  for  choice  of  assignees 
onder  the  bankruptcy,  a  proof  was  admitted  on  the  proceedings 
for  12,210/.  I7s.  lOci.,  leaving  12,1472.  for  damages  and  costs 
and  60/.  17«.  lOd.  for  interest  from  the  12th  of  May  to  29th 
June  last,  on  which  day  the  petition  for  adjudication  was  filed. 
The  debt  of  the  petitioning  creditor  was  anterior  to  the  9th  of 
May.     The  adjudication  of  bankruptcy  against  Pickering  was 
made  on  the  30th  of  June.     The  application  by  Mr.  Linklater 
to  expunge  this  proof  was  made  upon  the  ground  that  the 
judgment  upon  which  the  proof  was  founded  was  not  signed 
till  after  the  plaintiff  (Thornthwaite)  had  notice  of  the  act  of 
bankruptcy,  which  was  proved  in  support  of  this  adjudication 
of  bankruptcy.     The  question  then  is,  whether  in  an  action  of 
assumpsit  for  an  antecedent  debt,  when  there  is  a  verdict  sub- 
ject to  a  reference  under  an  order  of  nisi  priuSy  and  an  award 
made  thereupon  before  the  bankruptcy,  but  judgment  not  signed 
until  after  the  plaintiff  has  notice  of  the  act  of  bankruptcy  upon 
which  the  adjudication  of  bankruptcy  proceeded,  a  proof,  made 
upon  the  judgment  signed  for  the  amount  of  the  debt  and  costs, 
and  interest  from  the  time  of  signing  the  judgment  to  the  date 
of  the  adjudication,  can  be  supported.     Mr.  LinhUter  said  the 
proof  should  have  been  made  for  the  debt  as  it  existed  at  the 
time  of  notice  of  the  act  of  bankruptcy  being  given.     At  that 
time  the  award  was  made,  but  the  judgment  was  not  signed, 
and  as  a  judgment  now  does  not  relate  back,  he  wished  it  to  be 
inferred  from  the  cases  of  Bobinson  v.  Vale{a\  Exparte  Birch{b), 
and  Greenway  v.  Fisher  (c),  that  the  judgment  in  this  case  was 
not  properly  the  subject  matter  of  a  proof.    He  further  con- 
tended that  the  Court  was  not  bound  by  the  verdict,  and  that 
judgment  after  the  notice  of  the  act  of  bankruptcy  was  just 
nothing  at  all,  citing  Exparte  ButterJUL  (d)     Here,  however, 
we  have  the  award  as  well  as  the  verdict  before  notice  of  the 
act  of  bankruptcy ;  but  if  the  award  had  not  been  made  until 
after  notice  of  the  act  of  bankruptcy,  according  to  the  case  of 
Exparte  Helm  (e),  referred  to  by  Mr.  Hoggins^  it  would  have 

(a)  2  B.  &  C.  762.  {d)  1  Rose,  192. 

lb)  4  B.  &  Cr.  880.  {e)  Mont.  &  M*A.  70. 


{c)  7  B.  &  Cr.  436. 


Q  4 
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.  ^^^•*'  ,  made  no  difference  as  to  the  right  of  proof.  The  right  of  proof 
ExpARTE  in  cases  like  the  present  is  stated  by  the  Vice-chancellor  in 
Thorn-  Exparte  Poncher  (a\  followed  in  the  above  mentioned  case  of 
BE  PicRERiNo  Helm^  and  in  the  subsequent  cases  of  Exparte  Ferris(jb)y  and 
JudgmenL  Exparte  Cocks.^c)  His  Honour  says,  *'  It  seems  to  me,  upon  au- 
thority as  well  as  principle,  that  where  in  an  action  founded 
upon  contract  there  is  a  verdict  before  bankni^tcy  and  judgment 
afterwards,  there  the  costs,  de  incremento,  are  proveable,  having 
in  effect  been  incorporated  with  the  existing  debt  by  the  ver- 
dict, though  not  ascertained  in  account  till  the  judgment.'*  It 
appears,  then,  to  me  that  the  plaintiff,  in  signing  judgment,  was 
only  taking  the  steps  necessary  to  complete  a  right  which  was 
vested  in  him  by  the  verdict  and  the  award  before  he  had  any  notice 
of  the  act  of  bankruptcy  ;  and  under  such  circumstances  I  think 
notice  of  the  act  of  bankruptcy  can  have  no  effect  against  the 
plaintiff's  right  of  proof  upon  the  judgment.  I  think  also  that  as 
interest  is  made  by  statute  accessorial  to  a  judgment  debt,  the  in- 
terest as  well  as  the  costs  became  incorporated  with  the  existing 
debt  under  the  verdict  and  award,  and  formed  one  entire  demand. 
For  these  reasons  I  am  of  opinion  that  the  proof  is  right  as  it  stands 
upon  the  proceedings.  It  was  further  urged  by  Mr.  Linklater,  as  a 
ground  for  calling  upon  the  plaintiff  to  show  cause  why  his  proof 
should  not  be  expunged  wholly  or  in  part,  that  the  assignees  have  a 
right  of  set-off,  and  from  affidavits  made  by  Mr.  Pickering  and 
Mr.  Smith,  his  attorney,  which  are  filed  with  the  proceedings, 
it  appears  that  the  claim  of  set-off  arises  in  this  way :  It  is 
said  that  evidence  was  tendered  before  the  arbitrator  to  establish 
some  items  of  alleged  set-off,  but  which  the  arbitrator  refused  to 
admit  because  the  items  were  not  included  in  the  particulars  of 
the  defendant's  set-off.  It  is  also  said  that  there  were  other 
items  of  a  like  kind .  in  respect  of  which  no  evidence  was 
offered  before  the  arbitrator,  in  consequence  of  the  opinion  ex- 
pressed by  the  arbitrator  in  reference  to  the  items  which  he  had 
refused  to  admit ;  the  receipts  and  vouchers  which  were  not 
brought  before  the  arbitrator,  and  which  it  is  said  would  esta- 
blish a  set-off,  relate  to  matters  arising  principally  between  the 
years  1825  and  1833,  and  the  latest  extending  up  to  June,  1842. 
These  items,  though  not  in  the  particulars  of  set-off,  were  em- 
braced by  the  plea  of  set-off.  The  attorney  says  in  his  affidavit, 
that,  **  until  after  the  order  of  reference  had  been  made,  I  was 
unable  to  procure  from  the  said  William  Pickering  the  various 
cheques  and  vouchers  relating  to  the  accounts  between  him  and 
the  said  John  Joseph  Thornthwaite  between  the  years  1826  and 

{JS    GJy.  h  J.  385.  (6)  2  M.  D.  &  D.  746.  (<?)  1  De  Gex.  446. 
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1833,  and  which  said  cheques  and  vouchers  were,  as  I  believe,     .  ^        . 
put  aside  by  Pickering  as  useless  and  immaterial,  and  had  been      Expartb 
lost ;  and  I  further  pay,  that  in  consequence  of  his  inability  to    ^^^^{^'u, 
find  such  cheques  and  vouchers,  I  was  unable  to  insert  the  kb  Picilerii^. 
amounts  to  which  the  same  referred  in  the  said  particulars  of     Judgment. 
set-off."     Pickering  states  in  his  affidavit  as  follows :  —  "  And 
I  further  say  that  all  my  cheques  and  vouchers  of  a  date  previous 
to  the  year  1833  had  been  put  away  by  me  as  immaterial  and 
useless  long  previous  to  the  year  1845,  and  that  such  cheques 
and  vouchers  were  not  found  by  me  for  more  than  twelve  months 
after  the  time  at  which  the  said  John  Joseph  Thornthwaite 
brought  his  action  for  the  recovery  of  the  alleged  clum,  and  not 
until  after 'the  order  of  reference  thereof  to  arbitration  had  been 
made ;  and  I  was,  therefore,  precluded  from  setting  out  such 
particulars  of  set*off  as  I  might  otherwise  have  supplied."  Now, 
it  seems  to  me  that  the  Court  ought  to  be  very  tender  in  open- 
ing an  award,  more  especially  after  the  lengthened  litigation  to 
which  I  have  referred;  indeed,  I  think  the  Court  has  no  juris- 
diction to  do  so  unless  some  special  equitable  ground  for  relief 
be  clearly  established.     In  the  present  case  I  think  there  is  none, 
and  I  think  the  bankrupt  had  full  opportunity  to  defend  himself 
in  the  action.     He  must  have  known  that  the  cheques  and 
vouchers  which  he  says  he  put  away  as  useless  had  been  given, 
and  he  might  have  filed  a  bill  praying  for  an  injunction  till  dis- 
covery, and  then  have  pleaded  his  set-off,  and  if  he  did  not  mean 
to  abandon  those  items  of  the  account  current  which  he  omitted 
in  his  particulars  of  set-off,  he  need  not  have  pleaded  the  set-off. 
Then,  again,  although  after  a  reference  under  an  order  of  nisi 
prius  the  Court  will  not,  without  consent,  allow  the  particulars 
of  demand  or  set-off  to  be  amended  so  as  to  let  in  a  new  cause 
of  action,  or  a  new  ground  of  defence,  or  an  alteration  of  the 
substance  of  the  issue,  Ashtoorth  v.  Heathcoate  (a)  and  Cross  v. 
Metcalf{Jb)t  I  think  the  Court   would,   pending  a  reference, 
allow  an  amendment  of  the  particulars  of  demand  or  particulars 
of  set-off,  by  adding  items  alleged  to  have  accrued  during  the 
space  covered  by  the  bill  of  particulars  delivered,  if  such  amend- 
ment cannot  have  any  effect  upon  the  pleadings,  or  upon  the  . 
wish  of  the  parties  to  go  on  with  the  arbitration :  Blunt  v. 
Cook,  (c)     I  think,  therefore,  that  the  defendant  might  have 
obtained  an  order  for  the  items  in  question  to  be  added  to  the 
particulars  of  set-off,  and  if  he  meant  to  insist  upon  them,  I 
think  it  was  his  duty  to  do  so ;  and  if  so,  I  think  they  must  be 
taken  to  be  within  the  scope  of  the  reference  just  as  much  as  if 

(a)  6  Bing.  596.  (h)  5  Ad.  &  EI.  800. 

(c)  4  M.  &  Gr.  45S,  and  5  Scott^N.  C.  232. 
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.  ^^^^'  ,      they  had  been  in  the  particulars  of  set-ofF;  and  if  within  the 
ExPARTB      scope  of  the  reference,  they  cannot  now  be  made  the  sabject 
THwAmtiN    ^^^^^  ^f  *  fresh  claim :  Dunn  v.  Murray,  (a)     Fardiermore, 
KB  PicKKRiNo.  BB  to  making  a  set-off  now  against  the  sum  proved  by  Mr. 
Jut^mmt.      Thorn  thwaite,  I  think  the  staleness  of  the  demand  and  the  plea 
of  set-off  in  the  action  constitute  an  answer  to  the  application* 
I  think,  upon  the  authority  of  Eatttnure  v.  Laws  (ft),  if  there 
had  been  no  particulars  of  set-off,  the  verdict  having  been  foond 
against  the  defendant  on  the  plea  of  set-off,  he  would  be  estopped 
from  sning  the  plaintiff  for  the  demand  specified  in  the  plea  of 
set-off.     Now  the  plea  put  in  issue  the  same  claim ;  it  was  the 
defendant's  election  to  put  the  plea  of  set-off  on  the  record,  but, 
having  done  so,  it  must  be  taken,  I  think,  that  his  particulars  of 
set-off  embraced  the  whole  claim  or  account  current  which  be 
had  against  Thomthwaite  under  the  plea,  and  which  accrued 
during  the  space  of  .time  covered  by  the  particulars.     The  bill 
of  particulars  of  set-off  is  not  part  of  the  record ;  its  sole  object 
is  to  inform  the  opposite  party  of  what  he  ought  to  come  pre- 
pared to  try,  and  it  precludes  the  party  who  delivers  it  from 
giving  evidence  of  any  other  demand  not  there  stated ;  but  it 
seems  to  me  that  the  plea  of  set-off  must  operate  as  an  estoppel 
in  respect  of  any  demand  covered  by  the  plea,  just  as  much 
where  the  defendant  has  abandoned  any  portion  of  an  account 
current  by  confining  his  bill  of  particulars  to  certain  items  as 
where,  like  in  JEastmnre  v.  Lawsy  he  abandoned  the  whole  of  his 
set-off  by  offering  no  evidence  in  support  of  it.     The  plea  of 
set-off  is  substituted  for  a  cross  action.     Suppose,  then,  that 
Pickering,  instead  of  plead  mg  his  plea  of  set  off,  had  brought  a 
cross  action,  and  had  failed  in  such  action  to  establish  part  of  his 
claim  under  the  account  current  by  reason  of  his  having  omitted 
certain  items  in  his  particulars  of  demand,  could  it  be  contended 
that  he  might,  at  a  subsequent  period,  and  long  after  the  termi- 
nation of  such  action,  bring  another  action  to  recover  part  of  the 
claim  which  he  had  so  previously  abandoned?     Again,  if  the 
bankrupt  had  any  right  of  suing  Thomthwaite  in  respect  of  the 
items  omitted  in  the  particulars  of  set-off,  such  right  accrued 
more  than  six  years  ago,  and  as  the  dealings  between  Thom- 
thwaite and  the  bankrupt  do  not  come  within  the  exception  as  to 
merchants'  accounts  within  the  meaning  of  the  Statute  of  Limi- 
tations, any  claim  in  respect  of  any  such  items  would  now  be 
barred  by  the  statute.     (See  Infflis  v.  Haigh  (c),  and  Cottam  v. 
Partridge,  (d))   It  appears  to  me,  therefore,  considering  that  the 
dealings  between  the  bankrupt  and  Thomthwaite  all  took  place 

(a)  9  B.  &  C.  780.  (c)  -8  M.  &  W.  769. 

(b)  5  Bing.  N.  C.  444.  (d)  4  Man.  &  Gr.  271. 
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between  the  years  1835  and  1845,  tliat  any  further  inquhy  upon      .  ^^^'  , 
the  Biibject  would  result  in  a  fruitless  expenditure  of  the  assets      Expartb 
of  the  bankrupt's  estate.     I  am  of  opinion  that  any  claim  which    ,^^!^'j^ 
the  bankrupt  bad  against  Thomthwaite  must  have  been  either  re  PicKSRiNa. 
within  the  scope  of  the  reference  or  the  plea  of  set-off,  or  be      Judgment, 
now  barred  by  the  Statute  of  Limitations ;  and  as  the  assignees 
cannot  be  in  a  better  position  than  ihe  bankrupt,  I  think  there 
is  no  ground  whatever  for  the  present  i^pplioation. 

The  costs  of  the  parties  will  be  paid  out  of  the  estate. 

Solicitors,  Linhlater ;  Lawless  Sf  Nelson. 


Court  Foa 

BE  GEORGE  MAITLAND  INNES.  (a)  the  Reuet 

OF  Inbolyemt 

Before  Me.  Commissioner  Mubpht.  Debtors. 

»^  Jaru  31. 

X  HE  insolvent,  a  petitioner  for  protection,  had  inserted  in  his  Where  an  in- 
schedule  a  debt  of  30/.,  as  owing  to  a  Mr.  Galsworthy,  an  at-  omitted  to  in- 
torney,  for  costs,  incurred  by  reason  of  an  omission  to  give  no-  ^rt  the  holder 
tice  to  quit  a  house ;  he  had  added  to  the  statement  of  the  debt,  histrumentT 
'*  This  creditor  holds  the  joint  promissory  note  of  myself  and  my  ^^^  ^^  f*- 
brother  for  the  amount.^'    It  appeared  that  the  note  was  made  in  the  schedule, 
payable  to  a  Mr.  McCabe,  the  landlord  of  the  premises,  the  oon-  ^tT^^' 
sideration  being  rent   that  was  due;   it  had,  however,   been  the  first  eza- 
handed  to  Mr.  Galsworthy,  as  the  attorney  for  Mr.  McCabe,  and  ^fo^^/fitd 
he  had  received  notice  of  the  insolvent's  petition.     Whilst  the  order  to  show 
case  was  before  the  Court,  and  after  the  first  examination,  an  ^heduL  ^ 
action  had  been  brought  upon  the  note  by  Mr.  McCabe,  and  a  should  not  be 
rule  .had  been  obtained  on  behalf  of  the  insolvent,  calling  on  him  f^^ing  the 
"to  show  cause  why  the  schedule  should  not  be  amended  by  name  of  the 
inserting  his  name  as  the  holder  of  the  note."  that  the  Court 

Mr.  fVise  showed  cause.     There  Is  no  jurisdiction  to  make  ^  power  to 

allow  the 

the  amendment  under  7  &  8  Vict.  c.  96.     The  only  sections  amendment  at 
relating  to  amendments  are  the  3rd  and  the  30th,  and  neither  ^^^  ^*  ^' 
of  them  apply.     The  3rd  refers  to  misstatements  in  the  sche-  making  of  the 
dule,  which  might  be  amended  at  the  first  examination,  or  any         ^      ' 
adjournment  thereof;  but  the  first  examination  of  this  petitioner 
has  not  been  adjourned,  and  is  altogether  concluded.  It  is  clear 
*  the  amendment  is  to  be  made  only  on  the  first  examination,  or 
otherwise  the  creditor  would  not  have  two   opportunities  of 
opposing :  Macraes  Practice^  458.      Under  section  30.  an  error 
in  the  amount  of  the  debt  may  be  amended  at  any  time,  but 
not  in  the  name  of  the  creditor.     There  is  no  authority  upon 

(a)  Reported  bj  £.  II.  Reed,  Esq. 
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1854. 

Re  Georgr 

Maitland 

Innbs. 


the  point  either  way.  He  then  referred  to  the  facts  in  the 
affidavits,  and  contended  that  it  was  not  a  case  for  the  Court  to 
exercise  a  discretion  if  it  possessed  the  power. 

Mr.  Sargoody  in  support  of  the  rule.  It  would  be  a  great 
hardship  if  the  insolvent  was  to  be  deprived  of  his  defence  to 
this  action  by  an  unintentional  error.  By  the  22nd  section  it 
IS  enacted  that  the  final  order  shall  protect  the  insolvent  only 
from  those  debts  which  are  mentioned  in  the  schedule ;  or  in 
respect  of  the  claims  of  any  other  persons  not  known  to  the 
petitioner  at  the  time  of  making  the  final  order,  who  may  be 
indorsees  or  holders  of  any  negotiable  securities  set  forth  in  such 
schedule.  The  Court  must  have  a  general  jurisdiction  to  amend, 
and  thus  to  do  substantial  justice  where  the  circumstances  show 
that  there  has  been  no  intention  to  mislead :  if  the  final  order  is 
granted,  it  will  not  be  available  to  protect  the  insolvent,  because 
he  is  now  thoroughly  aware  that  a  person  not  in  the  schedule 
has  a  right  of  action  as  the  holder  of  the  note.  If  the  amend- 
ment cannot  be  made,  the  Court  must  be  asked  to  dismiss  the 
petition.  He  then  adverted  to  the  circumstances  of  the  case, 
contending  that  it  was  just  and  reasonable  to  allow  the  amend- 
ment. 


Judgment 


Mr.  Commissioner  Murphy.  The  point  is  one  of  con- 
siderable importance.  If  I  have  the  power  I  shall  certainly  exer- 
cise it.  I  would  make  the  final  order  available  to  protect  an 
insolvent ;  and  my  inclination  is  to  put  a  liberal  construction  on 
the  powers  of  the  Court  with  respect  to  amendments,  where 
omissions  are  made  in  the  schedule  without  any  fraudulent  or 
improper  intention.     I  will  consult  the  Chief  Commissioner. 

Mb.  Commissioner  Murput.  I  haye  consulted  the  Chief 
Commissiotier,  and  he  quite  agrees  with  me  in  the  view  I  had 
taken.  The  22nd  section  provides,  "  That  the  final  order  shall 
protect  the  person  of  the  petitioner  from  all  process  in  respect 
of  the  several  debts  and  sums  of  money  due,  or  claimed  to  be 
due,  at  the  time  of  filing  the  petition,  from  such  petitioner  to 
the  several  t)er8ons  named  in  his  schedule  as  creditors,  or  as 
claiming  to  be  creditors  for  the  same  respectively  ;  or  for  which 
such  persons  shall  have  given  credit  to  such  petitioner  before  the 
time  of  filing  such  petition,  and  which  were  not  then  payable ; 
or  in  respect  of  the  claims  of  any  other  persons  not  known  to 
such  petitioner  at  the  time  of  making  the  final  order,  who  may 
be  indorsees  or  holders  of  any  negotiable  securities  set  forth  in 
such  schedule."  Now,  unless  I  have  power  to  amend,  in  cases 
such  as  the  present,  where  an  insolvent  becomes  acquainted  with 
the  real  claimant  before  the  granting  of  his  final  order^  he  must 


THE  BANKRUPTCY  AND  INSOLVENCY  REPORTS.  209 

forfeit  his  protection  by  the  accidental  knowledge  of  truth.      .  ^^^^'  . 
There  must  be  a  power  to  correct  such  an  error,  and  to  prevent    Rb  George 
the  grievous  injustice  that  would  otherwise  follow.     I  think,     ^i^^^*^ 
also^  that  the  circumstances  show  this  to  be  a  fit  case  for  the      judgment 
exercise  of  that  power.    And  I  wish  it  to  be  understood,  for  the 
future  guidance  of  practitioners  in  this  Court  (and  the  Chief 
Commitsumer  agrees  with  me),  that  I  shall  hold  that  I  am  not 
limited  to  the  time  of  the  first  examination  to  make  amendments, 
but  I  shall  consider  that  every  hearing  is,  for  the  purposes  of 
amendment^  an  adjournment  of  the  first  examination. 
Attorney,  Galsworthy. 


OocniT  roB 

RE  GEORGE  SMITH,  (a)  o™  J^^t 

Before  Mr.  Commissioner  Murphy.  ^ff^"' 

~^  Feb.  10. 

1  HE  insolvent,  who  had  filed  a  petition  under  1  &  2  Vict.  Where  an  in- 
c  110.,  had  been  discharged  out  of  custody  on  bail  until  the  JJ  ^^dVon 
day  of  hearing,  which  was  appointed  for  February  10th.     On  ^>wl  «^>tii  the 
the  4th,  and  whilst  he  was  at  liberty,  a  discharge  had  been  ^dadif^"** 
lodged  at  the  prison  by  the  detaining  creditor.     He  now  ap-  ?^^  *■  ^ 
peared  to  be  heard  in  accordance  with  the  provision  of  the  bail  prison,  in  the 

bond.  interval,  hj 

the  detaiDing 
creditor,  the 

Mr.  Commissioner   Murphy  said  the  case  was  one  of  Conrthasno 
great  hardship,  and  he  should  consider  w^hether  he  could  adjudi-  ^^adi™    * 
cate^*the  insolvent  being  out  of  custody.  cation. 

Mr.  Sargoodf  on  behalf  of  the  insolvent,  contended  that  the  ' 
discharge  was  inoperative  until  the  insolvent  had  surrendered. 

Mr.  Commissioner  Murphy  said  he  had  consulted  with  ^^9^"^^^ 
the  Chief  Commissioner ,  and  he  considered  himself  bound  by 
the  words  of  the  38th  section,  1  &  2  Vict.  c.  110. :  that  section 
provided,  that  after  an  order  had  been  made  directing  an  insol- 
vent to  be  brought  up  to  be  dealt  with  according  to  the  pro^ 
visions  of  the  Act,  it  should  be  lawful  for  the  Court,  under 
certain  conditions,  to  direct  the  insolvent  to  be  discharged  out 
of  custody,  on  his  finding  two  sufficient  sureties,  until  the  day 
of  hearing.  It  further  provided,  *^  that  any  insolvent  so  dis- 
charged out  of  custody  as  aforesaid,  shall,  on  his  appearing 
before  the  said  Court,  or  Commissioner,  or  Justices,  be  deemed 
and  considered,  for  all  the  purposes  of  this  Act,  in  the  custody 
in  which  he  was  at  the  time  he  was  so  discharged."  Now,  in 
this  case,  the  discharge  had  been  lodged  six  days  before  the  day 

(a)  Reported  by  £.  H.  Reed,  Esq. 
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^^^'  appointed  for  the  hearings  and  must  be  taken  to  haye  been  duly 

Re  Gbobgb  lodged ;  the  insolvent,  therefore,  was  out  of  oustody,  and  the 

Smttb.  Court  could  not  adjudicate  upon  the  cajse.  (a) 
Judgment.  Attorney,  Murrough. 

(a)  See  Re  W,  Jefferiee,  anii,  p.  191.- 


RE  GEORGE  C  ARR.  (i) 


Court  ion 

THE   RsLlEf 

OF  Insolvent 

i>BBToM.  Before  Mb.  Commissioner  Phillips. 

Jan,  7.  nn          ,                                    , 
Where,  in  the  J-  ^^  insolvent,  who  described  himself  as  a  carcase  butcher^ 
statements  set  appeared  on  his  interim  order  for  protection, 
deto  in  a  In  ^^^  Statements  set  opposite  to  the  debts  of  his  creditors,  he 
■c^"*«»  *"  alleged  considerable  payments  to  each  in  the  course  of  his  deal- 
swears  to  facts  ings,  varying  from  300/.  to  10,000/.     To  a  Mr.  Holmes  he 

r^d  "ntmt*  ^''^g®^  ^®  ^^  P**^  7000/.  and  upwards ;  but  Holmes,  on  being 
and  it  appears    called,  produced  his  books,  and  proved  that  he  had  not  received 

iras  to  mislead,  Mr.  Reed  submitted  that  the  petition  should  be  dismiased ; 
either  d^niss  ^^®  Statement  of  the  debt  was  not  only  inaccurate,  but  it  was 
the  petition  of  manifestly  untrue ;  and  when  the  insolvent  swore  to  it,  be  must 
case^ir^  die.      ^^^^  known  that  he  was  swearing  to  that  which  had  no  founda* 

tion  in  trutL  It  was  important  that  every  statement  should  be 
correct,  inasmuch  as  the  extent  of  an  insolvent's  dealings,  and 
the  amount  of  money  he  had  paid  to  each  creditor,  guided  the 
Court  in  adjudicating  upon  the  case.  If,  for  instance,  an  (^po- 
sition was  made,  that  the  insolvent  had  no  intention  of  paying 
for  goods  which  he  had  received,  the  statement  of  payments  of 
thousands  of  pounds  to  each  creditor  would  naturally  rebut  such 
a  case. 

Mr.  Dowse,  for  the  insolvent,  Urged  that  the  statement  at- 
tached to  a  debt  was  of  comparative  unimportance,  because  it 
could  not  vary  the  facts  as  detailed  in  evidence.  It  might  have 
been  stated  that  a  considerable  sum  had  beeu'-paid,  which  would 
be  in  strict  accordance  with  the  fact ;  and  considering  the  quan- 
tity of  dealing  between  the  insolvent  and  his  creditors,  be  might 
well  be  misled  as  to  the  actual  amount  of  money  paid  to  each. 
The  Court  had  ample  power  to  amend. 

Mr.  Commissioner  Phillips  said  he  should  adjourn  the 
case  for  three  weeks.  When  the  insolvent  again  came  before 
him,  he  should  expect  proof  of  the  alleged  payments.  In  the 
meantime  he  should  consider  the  objection. 

(h)  Reported  by  £.  H.  Reed,  Esq. 


THE  BAIIKBUPTCT  AND  INSOLYENCT  REPORTS. 


211 


No  evidence  being  offered  on  this,  or  on  a  subsequent  day, 
by  the  insolvent, 

Mr.  Commissioner  Phillips  said :  I  bad  my  opinion  on  tbis 
case  when  the  insolvent  was  last  before  me ;  and  it  then  struck 
me  that  if  that  whidi  has  been  done  was  wilfully  done,  I, either 
ought  to  dismiss  the  petition,  or,  should  a  day  be  named  for  the 
final  order,  to  adjourn  the  case  sine  die.  I  have  since  consulted 
the  CTiief  Cammiesianery  and  he  quite  agrees  with  me  in  that 
opinion.  In  cases  under  the  protection  statutes,  an  insolvent 
is  obliged  to  swear  to  the  truth  of  every  statement  in  the  sche- 
dule before  appearing  in  Court ;  and  it  has  always  been  held, 
where  matters  appear  which  are  manifestly  false,  and  which 
the  insolvent  knows  to  be  false,  the  Court  will  either  dismiss 
the  petition,  or  adjourn  the  case  sine  die.  I  am  willing  to 
make  every  allowance  for  the  frailty  of  human  memory,  and  I 
know  that  mistakes  may  creep  into  the  most  carefully  written 
schedules:  but  when  an  insolvent  comes  before  the  Court, 
aU^ng  as  facts  things  which  have  no  foundation,  it  requires 
a  great  deal  of  charity  to  suppose  that  such  statements  result 
from  error  or  inadvertence.  If  it  be  that  statements  are  reck- 
lessly put  into  the  schedule,  it  is  to  impose  on  the  Court  — 
it  is  done  to  give  the  Court  an  impression  of  the  fairness  of 
the  insolvent's  dealings.  It  is  of  the  greatest  importance 
these  statements  should  be  correct.  Suppose  Mr.  Reed  com- 
plained that  the  insolvent  never  intended  to  pay  for  the  meat 
he  obtained:  what  is  the  answer?  This  man  has  gone  on 
paying  for  a  considerable  time,  and  has  paid  thousands,  leaving 
only  a  balance  of  15Z.  due.  How  could  I  say,  under  such 
circumstances,  that  he  did  not  intend  to  pay  the  remainder* 
of  the  debt  ?  He  alleges  here  that  he  has  paid  Holmes  70O02», 
but  Holmes  produces  his  books,  and  proves,  beyond  all  doubt, 
that  he  has  not  received  anything  like  as  many  hundreds. 
What  is  the  ready  answer  ?  That  the  account  runs  over  many 
years.  "  That  can't  be,"  says  Holmes,  "  for  I  have  only  been 
in  business  for  two."  Now,  it  must  be  manifest  that  these 
statements  are  untrue,  and  set  out  here  to  impose  on  the  Court, 
I  shall,  therefore,  adjourn  the  case  sine  die. 

Attorneys,  Pearee ;  Wright 


1854. 

■ 

Rb  Gbo&gb 

Cabr. 

Jan.  26. 
JmdgmmL 
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Court  fob 

THE  RsLiEr 

OF  Insolvent 

DEBT0R& 

Mar.  13. 

An  insolvent 
must  describe 
himself  as 
of  all  places 
where  he  has 
resided  during 
the  time  when 
his  debts  were 
contracted. 


JudgmaU, 


RE  JOHN  BICKERTON  CASH,  {a) 

Before  the  Chief  Commissioner. 

1  HE  insolyent  had  petitioned  the  Court,  uoder  1  &  2  Yict. 
c  110.,  and  now  came  up  to  be  heard. 

In  1851  he  had  been  discharged  by  the  County  Court,  at 
Maidstone,  and  the  earliest  debt  in  the  schedule  was  a  balance 
for  costs  owing  to  a  Mr.  Morgan,  an  attorney,  who  had  con- 
ducted his  business  through  that  Court.  He  had  not  described 
himself  as  of  Maidstone. 

Mr.  Morgauy  in  person,  objected  that  the  description  was  in- 
sufficient ;  his  debt  had  been  contracted  whilst  the  insolvent  was 
a  prisoner  in  the  Maidstone  Gaol,  and  that  place  must  be  in- 
serted as  a  part  of  his  description. 

The  Chief  Commissioner.  I  think  the  objection  is  quite 
within  the  rule  adopted  by  the  Court.  The  insolvent  must 
amend  his  description,  and  re-advertise. 

Attorney,  Hare. 

(a)  Reported  by  E.  H.  Reed,  Esq. 


Court  fob 

THE  Relief 

OF  Insolvent 

Debtors. 

Mar,  25. 

The  Court  has 
no  power  to 
make  an  order 
on  the  provi- 
sional assignee 
to  join  in 
making  a  con- 
veyance or  as- 
signment 
under  sec- 
tion 68.  of 
1  &  2  Vict 
c  110.,  until 
after  the  day 
gasetted  for 
the  bringing 
up  of  the  in- 
solvent 

Judgment 


RE  WILLIAM  P.  CARTER  (i) 

Before  Mr.  Commissioner  Phillips. 

Mr  SARGOOD  moved  for  a  rule,  «  That  the  provisional 
assignee  be  directed  to  join  in  the  conveyance  of  the  equity  of 
redemption  to  certain  property  set  out  in  the  affidavits."  The 
detaining  creditor  had  obtained  a  vesting  order,  but  the  in- 
solvent not  having  filed  a  schedule,  no  order  for  hearing  had 
issued. 

Mr.  Commissioner  Phillips.  I  have  no  power  at  present 
to  grant  the  motion.  The  68th  section  ties  me  down  to  a  parti-* 
cular  time,  which  at  present  has  not  arrived.  As  no  schedule 
has  been  filed  there  can  have  been  no  notice  in  the  Gazette,  and 
I  have  no  power  whatever  in  the  matter. 

Motion  refused* 

Attorneys,  LewU  ^  Lewis. 

Q)  Reported  by  E.  H.  Reed,  Esq. 
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EXP  ARTE  WAYMAN,  IN  RE  MELLOR.  (a) 


1854. 

' , ' 

Court  o*' 

Before  Mr.  Commissioneb  Eyans.  Bankruptct. 

1  HIS  was  a  special  case  submitted  to  the  Court  by  the  as-  ^  i^  ^onsi- 
signees  of  the  bankrupt  (Mellor)  and  Wayman,  as  to  the  right  to  deration  of 
oertsdn  goods  seized  by  the  latter  under  the  provisions  of  a  deed  advanced°to*° 
bearinfi:  date  the  17th  of  February  1851,  and  made  between  the  '^^•»  ^7  deed 

covenanted 

bankrupt  (described  as  an  inn-keeper)  of  the  one  part,   and  ^ith  w.,  that 
Wayman,  the  present  claimant,  of  the  other  part,  by  which,  in  J^i^e*b  ^^h^^'* 
consideration  of  a  previous  advance  by  Wayman  to  the  bank-  in  payment, 
rapt  of  loot,  and  a  further  contemporary  advance  of  100/.,  the  ^u^nftt 
bankrupt  transferred  certain  premises  to  the  claimant  for  the  ^ter  and  take 
purpose  of  securing  repayment  of  the  advances  and  interest,  ^e  prem?se8 
The  deed  contained  a  covenant  and  srant  by  the  bankrupt,  that  *?^  effects  of 

J   -     ,,      «  .       I.    .1  J  T    •    .  ,       M,  and  to  sell 

on  default  of  repayment  of  the  advances   and  interest  the  the  same,  and 
claimant  mic^ht  enter  upon  the  inn  and  premises  which  then  *PP^y  *^®  P"" 

1       1 1    1         •  A        t      •       1  •  .  i»  chase  money 

were  or  should  thereafter  be  m  the  occupation  or  possession  of  in  payment  of 
the  bankrapt,  &c,,  and  seize  the  goods,  chattels,  and  effects  of  ^J^J^^g  ^^^^ 
the  bankrupt,  &c.,  there  found,  and  sell  and  dispose  of  the  due  to  him, 
same,  and  out  of  the  proceeds  repay  expenses,  and  the  prin-  ^  fbr^the^sur^ 
cipal  sums  and  interest  then  due  in  respect  of  the  advances,  P^^-  ^^  ™^e 
and  account  to  the  bankrupt  for  the  surplus.  It  was  also  ment ;  and^w.', 
declared,  that  after  entry  and  seizure,  the  effects  taken  posses-  ^y  ^^  ®^^°^ , 

Ain^-i  itii  nil-  entered  on  and 

8ion  of  should  be  deemed  the  absolute  property  ot  the  claimant  took  possession 
to  all  intents  and  purposes  whatsoever,  upon  trust,  for  carrying  ^ndeff 'l^w 
the  provisions  of  the  deed  into  effect.  did  not  sel].  A 

On  the  1st  of  October  1853,  the  sum  of  226Z.  14a  was  due  in  w^i^ft^n 
respect   of  the  advances,   and  the  claimant  demanded  pay-  possession,  &c. 
ment  of  the  same ;  but  the  bankrupt  failed  to  pay.    The  claim-  cated^  banV" 
ant  then  signed  an  authority  to  an  agent  to  enter  upon  the  inn  ru^t   Held, 
and  premises  and  seize  the  effects  there  found;  in  pursuance  of  mises  and 
which,  on  the  23rd  of  October,  the  claimant's  agent  entered  and  ^^^  passed 
seized,  and  continued  in  possessifn  to  the  present  time.  signees. 

The  greater  part  of  the  property  seized  was  on  the  premises      Statement 
at  the  date  of  the  deed.     The  remainder,  to  the  value  of  60L, 
had  been  acquired  subsequently  to  that  time. 

On  the  26  th  of  October  the  bankrupt  signed  a  declaration  of 
insolvency,  which  was  filed  on  the  27th  of  the  same  month, 
upon  which  (as  the  act  of  bankruptcy)  the  adjudication  was 
founded. 

On  the  last-mentioned  day  the  messenger  of  this  Court,  by 
vbtueof  the  Commissioners'  warrant,  entered  upon  the  premises, 

(d)  Reported  by  J.  W.  M.  Fonblanque,  Esq. 
B.  &  I. — VOL*  L  B 
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EXFARTE 

Wayman, 

BE  MeLLOB. 


Argument, 


and  has  continued  in  possession  of  the  same,  and  of  the  various 
goods,  chattels,  and  effects  there  found,  being  the  same  as  those 
which  had  been  taken  possession  of  on  the  claimant's  behalf. 

The  question  submitted  to  the  Court  was,  whether  the  effects^ 
&c.^  passed  to  the  assignees  of  the  bankrupt,  or  remained  the 
property  of  the  claimant. 

Mr.  Keene,  for  the  claimant.  The  right  to  the  property  in 
question  is  to  be  tested  by  supposing  an  action  of  trover 
brought  by  the  assignees,  and  leave  and  licence  pleaded :  in  such 
action  the  defendant  would  obtain  a  verdict  The  deed  is  good 
in  substance,  and  assuming  that  at  any  time  it  was  voidable  as 
constituting  an  act  of  bankruptcy,  it  has  ceased  to  be  so  now,  a 
year  having  elapsed  since  it  was  made.  The  licence  contained 
in  the  deed,  being  for  a  valuable  consideration,  is  irrevocable. 

The  recent  enactments  have  been  so  construed  as  to  give  ex- 
tisnded  protection  to  creditors  holding  securities :  Graham  v. 
Furber  (a),  Dawes  v.  Venables  (i),  Gibson  v.  Muskett  (c),  Gra-- 
heuuY.  Chapman  (d),  Cannany,  Smith  {e)y  Lunnv,  Thornton  (J), 
Wood  V.  LeadbiU&r  {g).  Winter  v.  Rod%Dell(h\  12  &  13  Vict. 
c  106.  8. 133. 

Mr.  Ashland,  for  the  assignees.  The  property  passes  to  the 
assignees  discharged  of  the  power  of  sale,  (t)  The  provisions  of 
the  deed  on  which  the  claimant  relies  is  a  mere  licence,  and  gives 
no  property  or  legal  interest  on  the  goods  seized.  The  claimant 
(not  having  sold  at  the  date  of  the  adjudication)  is  a  creditor 
having  security  for  his  debt,  but  not  by  way  of  mortgage  or 
lien,  and  therefore  can  only  share  equally  with  the  other  creditors 
imder  the  bankruptcy.  (A) 

The  adjudication  is  a  bar  to  the  claimant's  powers  under  the 
deed. 

The  statute  (I)  has  been  construed  as  to  the  present  question 
(on  corresponding  enactments  in  previous  statutes),  in  Whitmore 
V.  Robinson,  (m)  The  creditors  protected  (as  referred  to  .on  the 
other  side)  are  those  having  a  mortgage  or  lien  on  specific  goods. 
There  is  nothing  of  the  kind  here.  The  position  of  the  claim* 
ant  is  similar  to  that  of  an  execution  creditor  before  actual  levy 
and  sale.  No  act  has  been  done  by  the  grantor,  with  regard  to 
any  specific  goods,  which  can  give  the  claimant  a  right  by  way 
of  mortgage  or  lien.  The  only  act  which  has  been  done  is  that  of 


(a)  2  Com.  L.  Rep.  10- 
(h)  3  New  Cases,  400. 
(c)  4  C.  B.  Rep.  160. 
Id)  12  C.  B.  Rep.  85. 
(<?)  1  Com.  L.  Rep.  179. 
(/)  1  Com.  B.  379. 


(g)  13  Mee.  &  Wels.  838. 

\h)  8  East. 

(i)    12  &  18  Vict.  c.  106.  8.  141. 

(A)  Ibid.  s.  184. 

(0    Ibid.  8.  133. 

(m)  8  Mee.  &  Wels.  463. 
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the  claimant,  and  the  licence  to  the  claimant  is  only  good 
against  the  bankrupt  personally ;  but  he  filed  his  declaration  of 
insolvency  to  defeat  the  preference  given  to  the  claimant,  and 
so  transferred  by  act  of  law  all  bis  property,  rights,  &c.j  to  his 
assignees,  who  are  not  bound  by  such  a  licence  :  Lunn  v.  Thorn- 
tofi,  Robinson  y.  McDonnell  (a).  Freeman  v.  JEdwards  (i),  Howes 
V.  Ball,  (c) 

Mr.  Comhisstoneb  Evans.  In  this  case  a  deed  of  mortgage 
of  a  house  was  put  in  evidence.    [His  Honour  referred  to  the 
deed  and  facts  as  set  forth  above.]     Under  these  powers  the 
mortgagee  took  possession,  and  it  is  not  stated  in  this  case 
whether  the  articles  seized  constituted  the  principal  stock  in 
trade  of  the  bankrupt,  nor  does  it  state  that  the  mortgagee 
turned  the  bankrupt  and  his  servants  out  of  the  house.     The 
words  of  the  statute  (d)  on  the  point  in  dispute  are  as  follow  : 
—  "That  no  creditor  having  security  for  his  debt,  or  having 
made  any  attachment  in  London  or  any  other  place  by  virtue  of 
any  custom  there  used,  shall  receive,  upon  any  such  security  or 
attachment,  more  than  a  rateable  part  of  such  debt,  except  in 
respect  of  any  execution  or  extent  served  and  levied  by  seizure 
and  sale  upon,  or  any  mortgage  of  or  lien  upon,  any  part  of 
the  property  of  such  bankrupt,  before  the  date  of  the  fiat  or 
filing  of  a  petition  for  adjudication  in  bankruptcy ;  provided 
always,  that  nothing  herein  contained  shall  be  deemed  to  give 
validity  to  any  warrant  of  attorney,  cognovit,  or  consent  to  a 
judge's  order,  declared  to  be  null  and  void  by  any  provisions  of 
this  Act,   nor    to  give   validity  to  any  judgment  entered  up 
under  or  by  virtue  of  any  such  warrant  of  attorney  or  consent 
or  to  any  execution  or  extent,  executed  or  levied  under  or  by 
\'irtue  of  any  such  warrant  of  attorney,  cognovit,  or  consent." 
It  appears  to  me   that  the  question  turns  on  the  meaning  of 
the  word  "lien,"   as  under  that  only  can  the  mortgagee  be 
protected.     I  am  of  opinion  that  "  lien"  means,  cases  such  as 
an  attorney  holding  the  deeds  of  his  client,  or  a  coachmaker 
holding  a  carriage  till  repairs  are  paid  for.     In  this  case  the 
mortgagee,  by  the  clauses  in  the  mortgage  deed  already  stated, 
had  the  absolute  property  in  the  goods  after  taking  possession  of 
them,  and  had  not  merely  a  lien  on  the  goods,  and  I  consequently 
think  the  assignees  are  entitled,  and  the  mortgagee  can  only 
prove  his  debt. 

It  also  appears  to  me,  that  if  the  bankrupt  and  his  servants 


1854.* 

EXPARTE 

Wayman, 

bsMellob. 

Argument, 


Judgment 


(a)  5  Man.  &  Sel.  228. 

(b)  2  Exch.  732. 


(c)  7  B.  &  C.  481. 

(d)  12  &  13  Vict.  c.  106.  s.  184. 
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were  allowed  to  continue  in  the  house  the  goods  would  pass  to 
the  assignees  as  being  in  the  use^  order,  and  disposition  of  the 
bankrupt :  Exparte  Majoribanks  (a).  Darby  v.  Smith  {b\  Mace 
V.  Cadelh  (c) 

Solicitors,  Reed^  Langford^  ^  Marsden  ;  George  Henstnan. 

(a)  1  De  Gex,  466.  (b)  8  T.  Rep.  82.  (c)  Cowp.  233. 

Note.See  Crraham  y.  Furber,  2  Com.  L.  Rep.  452. 


Court  for 

THE  Relief 

of  Insolvent 

Debtors. 

Feb.  8. 

"Where  an  in- 
solveiit  resides 
within  a  parish 
the  distance 
whereof,  as 
measured  hy 
the  nearest 
highway  from ' 
the  General 
PostOfSce  in 
London  to  the 
parish  church 
of  such  parish, 
exceeds  twenty 
miles,  this 
Court  has  no 
jurisdiction. 


RE  RICHARD  HOLDEN.  (rf) 
Before  Mb.  Commissioneb  Mubpht, 

X  HE  insolvent  appeared  on  his  interim  order  for  protection. 
He  had  described  himself  as  "  Richard  Holden,  of  Thorpe,  in 
the  parish  of  Thorpe,  near  Chertsej,  in  the  county  of  Surrey^ 
gardener." 

Mr.  Nicholls  opposed,  and  proved  that  the  distance  of  the 
parish  church  of  Thorpe  from  the  General  Post  Office  in  Lon- 
don, exceeded  twenty  miles,  being  twenty-one  miles  and  some 
yards. 

Mb«  Commissioneb  Mubpht.  I  have  no  jurisdiction : 
the  Act  of  Parliament  limits  my  jurisdiction  to  twenty  miles 
The  petition  must  be  dismissed,  {e) 

Attorneys,  Turner;  Graysbroohe. 


(d)  Reported  by 
(e)  10  &  11  Vict  c.  102.  s.  6. 
Vide  also  the  form  of  petition  as 
given  in  the  schedule  of  7  &  8  Vict. 
c.  96.,  and  as  altered  upon  the  trans- 
fer of  the  jurisdiction  to  the  Court 
for  Relief  of  Insolvent  Debtors  and 


£.  H.  Reed,  Esq. 
to  the  County  Courts,  by  the  sta- 
tute 10&  11  Vict  c.  102.,  one  of  the 
allegations  being;,  '*  that  your  peti- 
tioner has  resided  six  calendar 
months  withid  the  district  of  this 
honourable  Court**„ 


Court  fob 

THE  Belief 

OF  Insolvent 

Debtobs. 

Feb.  10. 

Semble,  vhere 
a  clear  case  of 
fraud  is  made 
against  an  in- 
solvent, and  he 
is  remanded  in 
consequence, 
the  Court  vill 
refuse  a  rale 
nisi  on  the  de- 
taining credi- 
tors for  an 
allovance  under  section  86.  of  1  &  2  Viet  c.  1 10. 


RE  ABRAHAM  NORTH  LUKR  (/) 

Before  The  Chief  Commissiokeb. 

1  HE  insolvent  applied  for  his  discharge  under  I  &  2  Vict, 
c.  110.9  in  December  1853,  and  was  opposed  by  his  detaining 
creditors,  and  remanded  at  their  suit  for  a  period  of  six  months 
from  the  date  of  the  vesting  order. 

(/)  Reported  by  E.  H.  Reed,  Esq. 
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Mr.  Reed  now  applied  on  his  behalf  for  a  rule  nm^  on  the 
detaining  creditors,  to  show  cause  why  they  should  not  make 
him  an  allowance,  under  section  86.  of  the  statute,  (a) 

The  affidavit  of  the  insolvent  disclosed  extreme  poverty,  stat- 
ing that  his  only  means  of  subsistence  depended  on  the  dietary 
allowance  at  the  prison,  that  he  had  no  friends  to  whom  he  could 
apply  for  assistance,  and  that  neither  directly  nor  indirectly  did 
he  receive  any  assistance,  and  that  his  wife  and  children  had  no 
means  of  support,  beyond  a  very  small  allowance  made  to  them 
by  a  brother  of  the  insolvent,  who  was  in  poor  circumstances. 


The  Chief  Comhissiokeb  (after  referring  to  his  notes  of 
the  case)  said,  I  find  this  was  a  clear  case  of  fraud,  and  there- 
fore I  do  not  think  I  ought  to  interfere. 

Rule  nisi  refused. 

Attorney,  Hare* 


(a)  Sect.  86.  1  &  2  Vict.  c.  110. 
enact3  **  That  in  all  cases  where  such 
prisoner  shall,  upon  such  adjudica- 
tion as  aforesaid,  be  liable  to  further 
imprisonment  at  the  suit  of  his  cre- 
ditor or  creditors,  or  anj  or  either 
of  them,  it  shall  be  lawful  at  any  time 
for  the  said  Conrt,  on  the  applica- 
tion of  snch  prisoner,  to  order  tne  cre- 
ditor or  creditors  at  whose  suit  he 
shall  be  so  imprisoned  to  pay  to  such 
prisoner  such  sum  or  sums  of  money. 


not  excee4ing  the  rate  of  four  shil- 
lings by  the  week  in  the  whole,  at 
such  times  and  in  such  manner  and 
in  such  proportions  as  the  said  Court 
shall  direct ;  and  that  on  failure  of 
payment  thereof,  as  directed  by  the 
said  Court,  the  said  Court  shall  order 
such  prisoner  to  be  forthwith  dis- 
charged from  custody  at  the  suit  of 
the  creditor  or  creditors  so  failing 
to  pay  the  same.** 


RE  MARY  ANN  CANN.  (i) 

Before  Mr.  Commissioner  Muri»hy. 

1  HE  insolvent  appeared  on  her  final  order.  She  had  been 
residing  with  and  assisting  her  father,  since  deceased,  in  the 
business  of  a  coffee-house-keeper.  She  had  no  interest  in  the 
business,  and  only  received  her  maintenance  and  clothing  in  re- 
turn for  her  services.  Shortly  before  the  decease  of  her  father, 
he  had  entered  into  an  arrangement  with  one  Farr,  a  painter,  to 
decorate  the  premises.  During  the  progress  of  the  work,  the 
insolvent  had  been  called  upon  by  her  father  to  accept,  and  had 
accepted^  a  bill  of  exchange  for  20/.  I2s,  drawn  upon  her  by 
Farr ;  the  bill  was  endorsed  by  her  father,  and  returned  to  the 
drawer,  who  discounted  it  with  one  Burrows,  who  subsequently 

(b)  Reported  by  E.  H.  Reed,  Esq. 

pointed  for  the  adjourned  consideration  of  the  final  order,  he  not  having 

K  3 


Court  fob 

THE  Reliet 

OF  Insolvemi? 

Debtors. 

Feb,  14. 

Where  an  in- 
solvent had 
iDserted  in  her 
schedule  as 
creditors  the 
several  pvrsoDS 
-whose  names 
appeared  to  a 
bill  of  ex- 
change of 
whicli  she  was 
the  acceptor. 
Held,  that  the 
holder  only 
was  entitled  to 
oppose.    Heldf 
also,  that  his 
right  to  appear 
did  not  extend 
to  a  day  ap- 
appeared  befbrr. 


218 


THE  BANKRUPTCY  AND  INSOLVENCY  REPORTS. 


1854. 

' . ' 

Bb  Camn. 

AryumenU 


Feb,  15. 
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endorsed  it  to  Barnard^  the  present  holder.     Farr  and  Burrows 
appeared  to  oppose. 

Mr.  Eeed  objected  to  the  opposition,  on  the  ground  that  nei- 
ther of  the  parties  were  creditors.  [Mr.  Commissioner  Murphy, 
But  they  are  inserted  as  creditors,  and  as  such  thej  have  been 
served]  True,  but  that  was  to  secure  the  insolvent  from  future 
contingencies.  At  present  they  stood  in  the  condition  of  persons 
whose  claims  had  been  satisfied,  and  until  they  had  been  called 
upon  to  pay  the  bill,  and  had  paid  it,  they  had  no  right  to  com* 
plain.  They  could  not  prove  against  the  estate,  for  if  Ihey 
could,  the  debt  would  be  paid  three  times  over,  and  the  estate 
damnified ;  besides  if  they  could  oppose,  the  insolvent  would  be 
harassed  with  three  oppositions,  where  only  one  debt  existed. 
[Mr.  Commissioner  Murphy,  As  the  bill  has  been  dishonoured, 
is  not  Mr.  Farr  remitted  to  the  original  consideration,  and  could 
he  not  maintain  an  action  ?]  No,  because  if  the  insolvent  should 
pay  Mr.  Farr  to-day,  she  would  have  no  legal  answer  if  sued  by 
the  holder  to-morrow«  It  would  be  a  good  plea  to  Mr.  Farr 
that  he  was  not  the  holder,  {a)  [Mr.  Commissioner  Murphy. 
Suppose,  now,  I  excluded  Mr.  Farr,  and  granted  the  final  order, 
and  that  to-morrow  he  was  called  upon  by  the  holder  to  meet 
the  bill,  what  equivalent  would  he  receive  for  being  in  the 
schedule  to-day  ?]  He  would  then  be  entitled  to  prove  against 
the  estate,  or  if  the  present  holder  had  proved,  he  would  be  en- 
titled to  take  advantage  of  his  proof.  (&)  [Mr.  Commissioner 
Murphy.     I  shall  consider  the  objection.] 

Mr.  Commissioner  Murphy  said,  the  course  he  intended  to 
adopt  was  this :  when  he  found  three  or  four  persons  inserted 
in  a  schedule  in  respect  to  a  bill  of  exchange,  he  should  hold 
that  the  creditor  alone  who  had  a  legal  right  of  action  in  respect 
to  the  debt  was  entitled  to  oppose.  It  might  be  in  this  case 
that  the  parties  who  sought  to  oppose  had  never  received  a 
notice  of  the  dishonour  of  the  bill,  and  thus  would  have  a  good 
defence  to  any  action  that  might  be  brought  against  them.  The 
holder  might  never  seek  to  recover  from  either  of  them,  or  he 
might  have  released  them  both ;  and  it  would  not  be  fair  towards 
the  insolvent  to  allow  them  to  oppose  when  they  might  never 
have  cause  to  complain.  If,  however,  they  should  be  called 
upon  at  a  future  time  to  pay  the  bill,  and  did  pay  it,  they 
would  then  be  entitled  to  prove  against  the  estate ;  he  should, 
therefore,  hold  that  they  were  not  entitled  to  oppose. 

Mr.  Barnard,  the  holder  of  the  bill,  now  appeared  to  oppose. 


(o)  Basm  v.  Arnold,  6  M.  &  W. 
559. ;  Fraser  v.  WeUh,  8  M.  &  W. 
630. 


(h)  Arch.  Bank.  Frac.   8th  ed., 
109. 
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Mr.  Eeed  objected  to  his  opposition.  The  Act  of  Parliament 
gave  to  the  creditors  of  an  insolvent  two  opportunities  of  laying 
their  complaints  before  the  Court, — one  was  the  day  appointed 
for  the  first  examination ;  the  other,  that  set  apart  for  the  final 
order.  This  was  neither  the  one  nor  the  other:  it  was  an 
adjournment  of  the  final  order  for  a  specific  purpose.  Suppose 
the  Court  had  given  a  decision  when  the  insolvent  had  last  ap- 
peared, the  holder  then  did  not  oppose,  and  the  accident  of  the 
case  being  adjourned  could  not  give  him  a  third  opportunity  to 
complain,  when  he  had  neglected  the  two  allowed  him  by  the 
Legislature. 

Mr.  Commissioner  Murphy  said  he  thought  the  holder 
was  too  late,  and  he  should  not  entertain  his  opposition. 

Attorney,  Charlton* 


1854. 

Re  Camk. 

Judgment 


RE  ISAAC  SMITH,  (a) 
Before  Mr.  Commissioner  Murphy. 

1  HE  insolvent  had  petitioned  under  the  protection  statutes. 

Mr.  Lawrence  opposed,  and  called  the  attention  of  the  Court 
to  the  allegations  in  the  petition :  ^'  That  your  petitioner  has 
not  parted  with  or  charged  any  of  his  property  (except  for  the 
necessary  support  of  himself  and  his  family,  and  the  necessary 
expenses,  not  exceeding  £nonef)  of  this  his  petition."  The 
schedule  admitted  that  a  sum  of  8/.  had  been  paid  to  the  insol- 
vent's attorney  on  account  of  the  expenses  of  petitioning  the 
Court.  The  allegation,  therefore,  was  untrue ;  and  as  the  peti- 
tion could  not  be  amended,  it  must  be  dismissed.  Re  H.  J. 
Newbum  and  Re  Adam  were  in  point,  (i) 

Mr.  Reedf  for  the  insolvent,  said  the  inclination  of  the  dif- 
ferent Commissioners  was  not  to  sustain  mere  technical  objec- 
tions where  it  was  apparent  that  the  inaccuracy  objected  to  was 
unintentional,  and  cited  Re  Collis.  (r) 

Mr.  Commissioner  Murphy.  ^  My  notion  is  not  to  enter- 
tain these  objections;  and  as  the  schedule  and  petition  are 
joined  together,  and  sworn  to  as  one  document,  where  an  omis- 
sion appears  in  the  one  which  is  supplied  by  the  other,  I  shall 
not  hold  such  an  objection  fatal  unless  there  be  fraud  or  collu- 
sion intended. 

Attorney,  Cooper. 

(a)  ReiK)rted  by  E.  H.  Eeed,  Esq. 
y      (fi)  Macraes  Practice,  112.  (c)  Not  reported. 

a  4 


Court  for 
THB  Relief 
OF  Insolvent 
Debtors. 

Feb.  15. 

The  Court  will 
not  dismiss  aa 
insolvent's 
petition  where 
an  omission 
appears  which 
is  supplied  hy 
the  schedule, 
unless  fraud  or' 
collusion  is 
intended. 


Argument* 


Judgment* 
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CoDBT  FOB  RE  WILLIAM  PENFOLD.  (a) 

THE  Relief  ^  «        ^,      ^ 

OF  Insolvent  Before  MB.  COMMISSIONEB  MUBPHY. 

Debtors.       ^-p 

March  18.      1  HE  insolvent^  a  petitioner  for  protection,  appeared  on  his 
Where  a  ere-     interim  order. 

Toars  to  make  ^^  ^^  Opposed  bj  a  Mr.  Barber 9  a  creditor,  in  person ;  and 
*«^™*  ^^^  '*^™"  it  appearing  in  the  course  of  the  examination  that  the  opposing 
threatens  an  Creditor  had  written  to  the  insolvent,  threatening  an  opposition 
llZtZ^     unlesa  settled  with, 

are  not  com- 

ci^'^wm  J^^  Mb.  Commissioneb  Mubpht  said,  I  think  the  terms  of  the 
aiiov  him  to  letter  produced  deprive  Mr.  Barber  of  all  right  to  oppose.  When 
oppose.  ^  party  seeks  to  make  terms  to  the  exclusion  of  the  general 

body  of  creditors,  and  threatens  an  opposition  if  those  terms  are 
not  complied  with,  the  Court  will  not  allow  him  to  oppose. 

Opposition  disallowed. 
Attorney,  Marshall 

(a)  Reported  by  W.  H.  Beed,  Esq. 


X  HESE  were  two  petitions  of  appeal  against  the  decision  of 


Lords 

Justices.      RE  BLAKELY,     EXP  ARTE  HARVEY,  EXP  ARTE 

Jan.  27.  30.  &  SPRINGFIELD,  (i) 

Feb.  10.  &  28. 

A.  and  R  gave 

a  joint  and  Commissioner  Fane  (reported  an&y  p.  65.),  by  which  he  re- 

miMory^note  jccted  the  proofs  tendered  by  the  petitioners  against  the  bank* 

to  c,  A.  being  rupt's  estate. 

B.  saretj.  The  petitioners  in  the  first  petition  are  bankers  at  K'orwicb, 
A.  afterwards  carrying  on  business  under  the  firm  of  Harveys  and  Hudson. 

executed  a  •'     ®  ^   •' 

deed  of  assign-  In  1850,  E.  T.  Blakely,  the  son  of  the  bankrupt  E.  Blakely, 
benefit°o/h^  hecame  one  of  their  customers.  Having  considerably  over- 
creditors,  drawn  his  account,  he  wished  for  further  advances,  which 
conuiined  a  Messrs.  Harveys  and  Hudson  agreed  to  make  on  having  the 
release  by  the  amount  guaranteed  by  the  father.  E.  Blakely  accordingly 
out  any  re-  gave  to  Messrs.  Harvey  a  written  document,  dated  28th  of 
seryation  of  November  1860,  by  which  he  guaranteed  to  them  the  repay* 

their  remedies  '      -^  ^  ^^ 

against  the  ,^ 

sureties.    C.  (^)  Reported  by  H.  C.  Jones,  Esq. 

executed   this 

deed  with  the  privity  and  approbation  of  B.,  and  on  the  understanding  that  his  remedies  against  S. 
yrere  not  to  be  prejudiced.  C.  and  two  others,  who,  with  him,  w€re  trustees  of  the  deed,  were  the 
only  creditors  who  executed  it ;  and  A.  was  soon  aherwards  adjudged  bankrupt,  the  execution  of 
the  deed  being  the  act  of  bankruptcy.  A  few  days  after  the  execution  of  the  deed,  B.  committed 
an  act  of  bankruptcy,  and  was  adjudged  bankrupt  Held,  rcTersing  the  decision  of  the  Commis- 
sioner (1  Bank.  &  Insolv.  Bep.  65.),  that  C.  was  entitled  to  prove  on  the  note  against  the  estate 
ofB. 
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ment  of  the  balance  to  become  due  from  E.  T.  Blakely,  to  an  ,  ^^^^-  . 
amount  not  exceeding  2500/.  The  account  of  E.  T.  Blakely  Re  Bla&elt. 
waa  in  1852  overdrawn  to  an  amount  considerably  exceeding  Statement 
this  sum,  and  the  bankers  were  at  the  same  time  the  holders  of 
two  bills  of  lexchange  for  300/.  and  230/.,  which  they  had  dis- 
counted for  E.  T.  Blakely,  being  bills  drawn  by  E.  T.  Blakely 
upon,  and  accepted  by,  E.  Blakely.  On  14th  of  December  1852, 
the  guarantee  and  the  two  bills  of  exchange  were  given  up  by 
the  bankers  to  E.  Blakely,  and  the  two  Blakelys  gave  to  the 
bankers  a  joint  and  several  promissory  note  for  3030/.,  being 
the  aggregate  amount  of  the  two  bills  of  exchange,  and  of  the 
unsecured  balance  of  E.  T.  Blakely's  account  at  that  time. 
Both  the  Blakelys  having  afterwards  become  bankrupt,  Messrs. 
Harveys  and  Hudson  sought  to  prove  against  the  estate  of 
E.  Blakely  on  the  above  promissory  note  for  the  sum  of 
2857  £i  7s.  6d.f  the  ultimate  balance  of  E.  T.  Blakely's  account. 

The  petitioner  Mr.  T.  O.  Springfield,  and  his  partner,  sought 
to  prove  against  E.  Blakely's  estate  for  the  moneys  remaining 
due  upon  several  bills  of  exchange  which  had  been  accepted  by 
E.  T.  Blakely,  and  indorsed  by  E.  Blakely  as  his  surety  for 
securing  to  Mr.  Springfield  and  his  partner  the  payment  of  the 
price  of  certain  goods  supplied  by  them  to  E.  T.  Blakely. 

The  original  liability  of  E.  Blakely,  in  respect  of  both  de- 
mands, was  not  disputed,  but  his  assignees  contended,  that  under 
the  circmnstances  hereafter  mentioned,  he  had  been  released 
from  it. 

On  the  29th  of  March  1853,  E.  T.  Blakely  executed  an  inden- 
ture of  that  date,  expressed  to  h^  made  between  E.  T.  Blakely 
of  the  first  part ;  T.  O.  Springfield,  B.  J.  H.  Harvey,  and 
William  Starke,  ^^  trustees  for  themselves  and  the  rest  of  the 
creditors  of  the  said  E.  T.  Blakely  parties  hereto  of  the  second 
part ;  and  the  several  other  persons  whose  names  and  seals  are 
hereunto  subscribed  and  set,  being  respectively  creditors  of  the 
said  E.  T.  Blakely,  of  the  third  part ;  "  by  which  he  assigned 
all  his  personal  estate  to  the  trustees  upon  trust,  to  collect  it, 
and,  after  paying  the  expenses,  **to  pay,  retain,  and  satisfy,  rate- 
ably  and  proportionably,  and  without  any  preference  or  priority, 
to  themselves  the  said  trustees  and  their  partners,  and  the  other 
persons,  parties  hereto  of  the  third  part,  the  said  several  sums 
set  opposite  to  their  respective  names  in  the  said  schedule  hereto, 
subject  to  the  covenafit  hereinafter  contained  for  verifying  the 
amounts  thereof,  and  to  pay  the  residue  (if  any)  of  the  said 
moneys  unto  the  said  E.  T.  Blakely,  his  executors,  &cJ"  The 
deed  then  contained  various  provisions  which  it  is  not  necessary 
to  state,  and  concluded  with  the  following  release :  '^  The  said 


222  THE  BANKRUPTCY  AND  INSOLVENCY  REPORTS. 

,  ^^^*  ^      several  creditors^  parties  hereto  of  the  second  and  third  parts. 
Re  Blakblt.    subject  to  the  proviso  next  hereiaafter  contaioed,  do^  and  each 
Siaumeiit.      of  them  doth  hereby  acquit,  release,  &c,,  the  said  E.  T.  Blakely 
of  and  from  all  and  all  manner  of  debt  and  debts,  &c.,  which 
they,  the  said  releasing  parties,  or  any  or  either  of  tbem^  their 
or  any  or  either  of  their  partner  or  partners,  now  have,  or  here- 
after may  have,  against  the  said  E.  T.  Blakely,  his  executors  or 
administrators,  for,  or  in  respect  of  any  debt,  transaction^  mat- 
ter, or  thing,  up  to  the  day  of  the  date  hereof,"  subject  to  a 
proviso  for  making  the  release  void,  if  E.T.  Blakely  had  secreted 
^  property  (other  than  linen  and  wearing  apparel)  to  the  value 

of  20/. 

This  deed  was  some  time  afterwards  executed  by  the  three 
trustees,  Springfield,  Harvey  (who  was  a  member  of  the  fiim 
of  Harveys  and  Hudson)  and  Starke,  in  the  common  form,  no 
debts  being  specified  as  due  to  them.  Harvey  executed  it  on  the 
7th  of  ApriL  It  did  not  appear  at  what  time  it  was  executed  by 
the  two  others.  Annexed  to  the  deed  was  a  schedule  prepared 
for  receiving  in  the  usual  way,  in  columns,  the  signatures  and 
seals  of  the  creditors,  and  the  amounts  of  their  respective 
debts.  This  schedule  remained  wholly  blank,  no  creditor,  except 
the  three  trustees,  having  ever  executed  the  deed,  and  none  of 
the  names  of  the  trustees  having  been  inserted  in  the  schedule. 

On  9th  of  April  1853,  a  petition  for  adjudication  was  filed 
against  Edward  Blakely,  grounded  on  an  act  of  bankruptcy 
committed  by  him  three  days  previously,  and  he  was  adjudged 
bankrupt.  On  28th  of  April  1853,  a  petition  was  filed  against 
E.  T.  Blakely,  under  which  he  was  adjudged  bankrupt ;  the  act 
of  bankruptcy  being  his  execution  of  the  above-mentioned 
indenture. 

There  was  much  conflicting  evidence  as  to  the  circumstances 
under  which  the  deed  was  executed  by  Mr.  Harvey  and  Mr. 
Springfield.  Messrs.  Harveys  and  Hudson's  case  was,  that  E. 
Blakely  was  privy  to  the  execution  of  the  deed,  and  that  they 
declined  to  have  anything  to  do  with  it,  unless  on  the  express 
understanding  that  he  was  not  to  be  discharged;  and  they 
proved  a  memorandum,  signed  and  delivered  to  them  by  him, 
on  7th  of  April  1853,  in  these  words :  ^'  Dear  Sirs,  I  request 
you  will  take  10^.  in  the  pound  on  my  son's  estate ;  as  to  the 
residue  I  hope  to  be  able  to  satisfy  you  myself.''  E.  Blakely, 
on  the  other  hand,  deposed  that  he  never  assented  to  the  deed, 
and  knew  nothing  of  it  for  some  time  after  its  execution ;  that 
there  was  no  understanding  such  as  was  alleged  by  Messrs. 
Harveys  and  Hudson,  and  that  he  signed  the  memorandum  under 
the  idea  that  it  referred  to  an  entirely  different  arrangement. 
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which  had  been  proposed  for  settling  his  son's  affidrs,  and  with- 
out any  reference  to  the  above-mentioned  deed. 

Mr.  Springfield  was  a  party  to  the  preparation  of  the  deed, 
and  he  deposed  that  E.  Blakely  was  privy  to  the  whole  trans* 
action>  and  was  very  anxious  that  his  son's  affairp  should  be 
wound  up  in  that  way»  to  prevent  his  beoomiog  bankrupt.  He 
deposed,  also,  that  E.  Blakely  had  requested  him  to  take  steps 
to  procure  the  concurrence  of  Messrs.  Harveys  and  Hudson  in 
the  arrangement ;  and  had  mentioned,  as  a  reason  for  their  con- 
curring, that  their  rights  against  himself  would  not  be  pre- 
judiced; and  had  subsequently,  down  to  the  time  of  his  bank- 
ruptcy, during  the  course  of  frequent  communications  with 
Springfield,  spoken  of  the  deed  as  not  affecting  his  own  liability. 
Mr.  Swanston,  Mr.  Rolty  Mr.  Bazalgette^  and  Mr.  Prendce  (of 
the  Common  Law  bar),  for  Messrs.  Harveys  and  Hudson. 

Harvey  executed  this  deed  only  as  a  trustee,  not  as  a  creditor, 
and  so  did  not  release  this  debt  at  all.  His  affidavit  is  express 
as  to  that  being  his  intention ;  no  debt  is  specified  as  due  to 
him ;  and  he  does  not  execute  in  the  schedule,  which  was  the 
part  of  the  deed  for  the  signatures  of  creditors.  [Lord  Justice 
Turner.  Surely  he  would  not,  in  any  case,  execute  twice*  The 
language  of  the  deed  is  against  you ;  the  parties  of  the  third 
part  are  referred  to  as  **  other  persons."]  If  Harvey  had  exe- 
cuted as  a  creditor  that  would  have  appeared  on  the  deed  in 
some  form.  [Lord  Justice  Knight  Brvce  referred  to  the  re- 
cital in  the  deed,  that  £.  T.  Blakely  was  indebted  to  the  parties 
of  the  second  and  third  parts ;  and  observed  that  Harvey  was 
not  a  creditor,  except  as  a  member  of  his  firm  i  and  that  the 
deed  purported  to  release  debts  due  to  the  parties  or  their 
partners.]  It  is  doubtful  whether  a  release  by  one  partner  is 
effectual  for  this  purpose :   Smith  v.  Winter,  (a) 

But,  suppose  Harvey  did  execute  as  a  releasing  party,  the 
release  was  void,  for  the  assignment  became  void  by  being  the 
foundation  of  the  bankruptcy  :  Simpson  v.  Sykes  (b)  ;  and  the  re* 
lease,  being  made  in  consideration  of  this  void  assignment,  must 
be  void  also :  Bac.  Ab. "  Covenant,"  G.,  Com.  Dig. "  Covenant,"  F. 
It  is  true,  that  between  the  execution  of  the  deed  and  the  ad- 
judication the  deed  would  have  apparent  validity ;  but  on  ad- 
judication coming,  its  invalidity  would  relate  back :  Garland  v. 
Carlisle,  (c)  [Lord  Justice  Knight  Bruce.  How  do  you  deal 
with  this  interval  ?  The  right  of  action  would  be  suspended. 
Would  not  that  hamper  the  father,  and  so  release  him,  if  only  a 
surety  ?] 


1854. 


Rb  Blaxelt* 
StatefR€itt. 


Argwmenik 


(a)  4  M.  &  W.  454.      See 
judgmenti  p.  466. 


the     .     (b)  6  Mau.  &  Selw.  295, 
(c)  4  Moo.  &  Scott,  24. 
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^^^^-'  ^  It  is  contended,  on  the  other  side,  that  E.  T.  Blakely's  bank- 
Rb  Blakelt.  niptcy  is  void,  for  that  the  petitioning  creditor  had  assented  to 
Argument]  the  deed,  and  could  not  treat  it  as  an  act  of  bankruptcy :  Tope 
V.  Hockin  {a)  ;  but,  in  fact,  his  assent  was  only  conditional,  and 
the  condition  was  not  performed.  Moreover,  the  validity  of 
the  adjudication  against  E.  T.  Blakely  cannot  be  questioned  in 
the  present  proceeding. 

We  contend,  therefore,  that  whether  the  father  was  a  prin- 
cipal or  only  a  surety,  he  was  not  released  at  law ;  for  Harvey,  if 
he  executed  a  release  at  all,  executed  one  which  became  invalid 
upon  the  bankruptcy  of  E.  T.  Blakely. 

But,  suppose  Harvey  /executed  as  a  releasing  party,  and  that 
his  execution  was  effectual,  we  contend  that  the  fisither  was  not 
released;  for 

1.  He  was  not  a  surety,  but  a  principal  debtor.  He  was 
originally  indebted  to  us  on  the  bills  of  which  we  were  the 
holders,  and  which  we  gave  up  on  his  joining  in  the  note  on 
which  we  now  seek  to  prove.  It  is  said,  on  the  other  side,  that 
they  were  accommodation  bills ;  but  we  were  h(dders  for  value 
without  notice,  so  the  father  was,  as  regards  us,  a  principal 
debtor*  The  advance  of  750f.  to  him,  on  insufficient  security, 
was  part  of  the  consideration  for  the  promissory  note.  The 
object  of  this  note  was  to  make  both  father  and  son  principal 
debtors  to  us  for  the  whole  amount :  Chitty  on  Contracts  (J), 
WUUams  v.  Leper {c)^  Brooks  v»  Haigh{d)^  Castling  v.  Au- 
bert  {e)  Now,  the  releasing  one  of  two  principal  debtors, 
jointly  and  severally  bound,  cannot  release  the  other :  King  v. 
Hoare.  (/)  The  father's  being  a  principal  answers  the  difficulty 
suggested  by  one  of  your  Lordships  as  to  the  interval  between 
the  execution  of  the  deed  and  E.  T.  Blakely's  bankruptcy. 
The  suspension  of  the  right  of  action,  even  if  it  could  release 
a  surety,  could  not  release  a  co-principal. 

2.  Even  if  the  father  was  a  surety  only,  he  is  not  released,  for 
he  assented  to  the  deed.  His  letter  of  the  7th  of  April  proves  this. 
[Lord  Justice  Knight  Bruce,  Need  the  surety  enter  into  any 
express  agreement,  if  he  be  known  to  approve  of  the  trans- 
action P]  We  submit  not :  Samuell  v.  Hotoarth,  (g)  [Lord 
Justice  Knight  Bruce  referred  to  Clark  v.  Devlin.  (A)]  The  Com- 
missioner rejected  the  proof  on  the  ground  that  the  reservation 
of  the  remedy  against  the  surety  .ought  to  have  appeared  on  the 


(a)  7  B.  &  Cr.  101.  (e)  2  East.  325. 

(b)  P.  512.  (/)  13M.&W.494. 
8  Burr.  1886.  (g)  3  Mer.  272. 
10  Ad.  &  £U.  323.  (A)  3  Bos.  &  Ful.  363. 
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face  of  the  deed ;  and  that,  as  it  did  not  so  appear,  it  would  be      ,  ^^^^'  , 

a  fraud  on  the  other  creditors  to  give  effect  to  it.     We  admit   Be  Bujlblt, 

that,  if  an  arrangement  is  made  between  the  principal  and  the      ArgvmMt 

creditor  only,  the  reservation  of  the  remedy  against  the  surety 

must  appear  on  the  deed ;  but  we  contend  that,  if  the  surety  is 

a  party  to  the  arrangement,  such  reservation  is  unnecessary  as 

regards  him :  Mat/hew  v.  Crickitt  (a),  7)/son  v.  Cox  (6),  Wyke 

v.  Rogers,  (c)   Then,  as  to  the  other  creditors,  there  is  no  fraud 

on  them ;  they  could  not  be  damnified,  for  the  acquiescence  of 

the  surety  in  the  arrangement  would  destroy  his  remedy  against 

the  principal. 

Mr.  Daniel  and  Mr.  Aspland  (of  the  Common  Law  bar),  for 
the  assignees  of  Edward  Blakely  (the  father). 

During  the  interval  between  the  execution  of  the  deed  and 
the  adjudication,  the  trustees  carried  on  E.  T.  Blakely's  busi-* 
ness,  with  the  concurrence  of  the  petitioning  creditor,  who  thus 
lost  his  right  to  treat  the  deed  as  an  act  of  bankruptcy.  We 
are  at  liberty  to  dispute  the  validity  of  the  adjudication  i^ainst 
E.  T.  Blakely.  It  is  true  we  have  proved  imder  his  bankruptcy, 
but  we  cannot  be  estopped  by  that,  for  it  was  our  only  means  of 
placing  ourselves  in  a  position  to  discover  whether  there  was  a 
valid  adjudication. 

But,  suppose  the  adjudication  valid,  the  deed  of  assignment 
was  only  voidable,  not  void :  Nevmham  v.  Stevenson,  (d)  The 
right  of  Hanreys  and  Hudson  against  the  principal  was  taken 
away  by  that  deed,  so  as  not  to  exist  between  its  execution  and 
the  adjudication.  During  that  time,  then,  the  liability  of  the 
surety  was  also  gone,  and  nothing  to  which  he  was  not  a  party 
could  revive  it ;  BelKngham  v.  Freer,  (e)  [Lord  Justice  Knight 
Bruce.  Suppose  we  hold  that  Harvey  executed  the  deed  only 
as  a  trustee,  and  not  as  a  releasing  party.  In  that  case,  the  debt 
due  to  his  firm,  if  released  at  all,  was  released  in  equity  only* 
Then,  considering  that  no  creditors  executed  as  creditors,  and 
that  no  sum' was  mentioned  in  the  schedule,  is  this  a  case  in 
which  a  Court  of  Equity  can  hold  that  there  was  a  contract  to 
release?]  The  creditors  who,  though  they  did  not  actually 
execute  the  deed,  assented  to  it,  have  a  right  to  insist  that  Har- 
vey is  bound  by  it  in  his  character  of  creditor.  That  the 
amount  of  the  debt  is  not  mentioned  makes  no  difference: 
Harrhy  v.  Wall,  (f)  The  words  of  the  release  include  all  debts, 
not  merely  debts  in  the  schedule :  see  Graham  v.  Ackroyd.  (y) 

(a)  2  Sw.  185.  (e)  1  Moore,  P.  C.  C.  833. 

(/)1 


(ft)  T.  &  R.  395.  (/)  1  B.  &  Aid.  103. 

De  G.  M.  &  G.  408.  (g)  10  Hare,  192 

IOC.  B.  713.;  in  error  13 


(c)  1 
W  1 


0.  B.  285," 
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1854.  Then,  as  to  the  other  points ;  1.  The  father  was  not  a  principal 
Re  Blakelt.  <^btor,  and  even  if  he  was,  he  is  released :  Kiiig  t.  Moore  {a)^ 
Argument  Bailey  v.  Haines  (b),  Clayton  v.  Kyna$ton  (c),  Nicholson  v. 
ReviU,  (d)  A  right  of  action  once  suspended  is  gone  for  ever: 
Beech  y.  Ford,  (e)  Here  the  right  of  action  was  suspended  from 
the  execution  to  the  bankruptcy.  The  remedy  oa  the  note, 
then,  is  gone ;  and  the  claimants  cannot  resort  to  the  original 
consideration,  for  they  obtained  the  note  in  consideration  of  giv- 
ing up  the  former  notes  and  the  guarantee.  They  did  not  ac- 
quire a  new  remedy  for  recovering  an  old  debt,  but  took  a  new 
right  in  lieu  of  an  old  one. 

It  is  said  that  E.  Blakely  was  such  a  party  to  the  execution 
of  the  deed  by  the  son,  as  to  preclude  him  from  contending 
that  the  deed  released  him.  But  this  deed  does  not  purport  to 
reserve  any  remedies  against  sureties  or  persons  othervrise  liable 
with  the  assignor.  A  reservation  of  such  remedies  not  on  the 
face  of  the  deed  is  void  as  a  fraud  on  the  other  creditors :  Cock-^ 
shott  V.  Bennett  (/),  Exparte  Glendinning  {g\  Culltngtoorth  v. 
Lloyd,  (K)  Wyke  v.  Rogers  (t)  is  not  against  us,  and  the  observa- 
tions of  Lord  St  Leonards  in  that  case  support  our  view  of  the 
present  case.  [The  observations  in  Espey  v.  Lake  (A),  and 
Tuck  V.  Tooke  (/),  were  also  referred  to.] 

That  Harvey  executed  as  a  releasing  party  is  clear  on  the 
face  of  the  deed^  and  evidence  is  not  admissible  to  show  that  he 
did  not  intend  to  do  so  :   Cocks  v.  Nash,  (m) 

Mr.  Swanston^  in  reply.  The  execution  of  the  deed  by 
Harvey  as  trustee  does  not  release  the  debt  due  to  his  firm : 
Bain  V.  Cooper,  (n)  The  deed  was  never  intended  to  have  any 
operation  upon  the  debts  till  all  the  creditors  had  come  in. 

The  surety  is  not  released,  the  intention  being  that  he  should 
remain  bound :  Thompson  v.  Black,  {o)  [Lord  Justice  Knight 
Bruce,  That  case  is  an  authority  for  you,  if  you  can  show  such 
intention  on  the  face  of  the  deed,  not  otherwise.]  Or,  if  the 
language  of  the  deed  is  consistent  with  the  reservation  of  the 
remedy  against  the  surety*  [Lord  Justice  Knight  Bruce,  I 
am  not  at  present  prepared  to  go  so  far  as  that.] 

Again  (supposing  the  father  not  a  surety),  the  father  and 
son  are  jointly  and  severally  bound ;  the  release,  supposing  there 
is  a  valid  release  at  all,  discharges  the  father  from  his  joint 

(a)  Uhi  guprcL  (h)  2  Beav.  385. 

(b)  15  Q.  B.  533.  (i)  Ubi  supra, 

(c)  2  Salk.  573.  (k)  1 0  Hare,  265. 

(d)  4  Ad.  &  Ell.  675.  (I)  9  B.  &  C.  437. 
(c)  1 1  Q.  B.  852.  (m)  9  Bing.  341. 
(/)  2  T.  R  763.  (n)  9  l^L  &  W.  701 
(g)  Buck  517.  fn)  3  C.  B.  540. 
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leb.  10. 


liability,  but  cannot  operate  as  a  release  of  his  separate  lia-      ,  ^^^^'  . 
bility.     A  covenant  not  to  sue  one  of  two  principal  debtors,    Rs  Bulkelt. 
jointly  bound,  does  not  discharge  the  other:   Dean  v.  New'      Argumtnt 
hall  (a),  Cocks  v.  Nash,  {b) 

As  to  the  reservation  of  the  remedy  against  the  surety  being 
a  fraud  on  the  creditors,  no  creditors  have  been  injured.  [Lord 
Justice  Knight  Bruce.  Is  that  necessary  ?  Is  not  the  principle 
this,  that  each  creditor  is  assumed  to  have  an  interest  in  giving 
to  the  insolvent  the  fall  benefit  of  the  arrangement? — not 
that  I  am  aware  of  any  case  where  that  principle  has  been 
specifically  applied.]  It  is  submitted  that  such  is  not  the 
principle. 

Mr.  Swanstan  and  Mr.  Palmer  (of  the  Common  Law  bar), 
for  Mr.  Springfield. 

Mr.  Daniel  and  Mr.  Aspland^  for  the  assignees. 
For  Mr.  Springfield  it  was  contended,  in  addition  to  the 
^arguments  used  in  Harvey's  case,  that  if  this  deed  had  been 
executed  by  six  sevenths  of  the  creditors,  who  need  not  hiive 
executed  at  the  same  time,  it  would  have  come  within  sect.  224. 
of  the  Bankrupt  Law  Consolidation  Act,  and  would  not  have 
released  the  sureties ;  and  that  it  would  be  absurd  to  hold  that 
the  sureties  were  released,  no  creditors  having  come  in,  when 
they  would  not  have  been  released,  if  a  certain  number  of  cre- 
ditors had  come  in.    The  only  reasonable  construction  must  be, 
that  if  the  deed  becomes  invalid  by  bankruptcy,  matters  stand 
as  if  it  had  never  been  executed ;  that  the  Commissioner  had 
admitted  the  proof  against  the  son,  and  the  deed  could  not  b 
void  for  one  purpose  and  good  for  another;   that  the  bill  to 
Springfield  did  not  become  payable  till  after  E.  T.  !Makely*s 
bankruptcy,  so  that  the  difficulty  with  which  the  Court  felt 
pressed  in  Harvey*s  case,  as  to  the  suspension  of  the  right  of 
action,  did  not  apply  here.      Tetky  v.  Taylor  (a)  was  referred 
to  on  the  question  whether  the  deed  could  come  within  sec- 
tion 224.  of^the  Act,  which  the  assignees  contended  that  it 
could  not* 


Lord  Justice  Knight  Bruce  said  that  these  petitions 
involved  questions  of  fact  more  difficult  than  any  point  of  law 
or  equity  involved  in  them ;  the  affidavits,  on  one  side  or  the 
other,  manifestly  containing  some  more  or  less  incorrect  state- 
ments. His  Lordship  then  shortly  alluded  to  the  nature  of 
Messrs.  Harveys  and  Hudson's  claim,  and  of  the  defence  set 
up;  and  said  that  as  the  bankruptcy  of  the  son  was  in  force,  he 


Judgment 
Feb.  28. 


(a)  8  T.  R.  168.         (h)  9  Bing.  341.  (c)  1  EU.  &  Bl.  54.  521. 
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.  ^^^'  ,  should  give  no  opinion  whether  the  petitioning  creditor  conld 
Bb  Blasslt.  treat  the  execution  of  the  deed  as  an  act  of  bankruptcy.  One  point 
Judgment.  taken  against  admitting  the  proof  was^  that  the  father  joined 
in  the  note  only  as  surety  for  the  son,  but  this  would  be  imma- 
terial, if  the  father,  before  committing  an  act  of  bankruptcy, 
had  notice  of  and  approved  of  the  composition  deed.  Then 
ought  it,  or  ought  it  not,  on  the  evidence,  to  be  believed,  that 
such  was  the  case  ?  The  petitioners  asserted  it,  the  respondents 
denied  it,  and  the  evidence  was  conflicting ;  but  the  knowledge 
and  assent  of  the  father  were  probable,  and  might  justly  be  in- 
ferred from  the  undisputed  facts  of  the  case.  His  Lordship 
thought,  therefore,  that  such  notice  and  assent  were  to  be  con- 
sidered to  have  existed. 

His  Lordship  then  proceeded  to  observe,  that  the  deed  was 
never  completed,  but  the  arrangement  fell  to  the  ground ;  it  was 
not  executed  by  Mr.  Harvey  till  the  7th  of  April,  and  wHhin 
a  month  from  that  time  the  son  was  adjudged  a  bankrupt. 
The  trustees  were  also  creditors,  though  Harvey  was  only  a 
creditor  in  the  capacity  of  a  member  of  the  firm  to  which  he 
belonged ;  he,  however,  executed  the  deed  both  as  trustee  and 
creditor.     The  deed  was  not  executed  by  any  creditor  except 
the  trustees ;  it  did  not  specify  any  debts,  and  no  dividend  ever 
was  pud  under  it.     The  bankruptcy  of  the  son  was  grounded^ 
and  must  be  taken  to  have  been  duly  grounded,  on  the  execu- 
tion of  it.     Harvey  must  be  taken  not  to  have  executed  it  with 
an  intention  to  release  the    father.     His   Lordship   thought 
that  no  party  had  supposed   it   would  have  that  effect.     It 
might  have  been  so  framed  as  to  make  it  manifest  that  the 
father  could  not  claim  to  be  released ;  and  it  was  plain^  that 
Harvey  would  not  have  executed  it,  unless  altered  in  that  way, 
if  he  had  been  informed  that  in  its  actual  form  it  would  operate 
as  a  release  of  the  father.     If  the  deed  did  not  at  law  release 
the  father,  it  could  not  in  equity ;  if  it  did  do  so  at  law,  yet  it 
did  not  in  equity ;  for  a  Court  of  Equity  could,  if  necessary^ 
reform  the  deed.     It  must,  therefore,  be  declared,  that  Messrs. 
Harveys  and  Hudson  had  the  same  right  of  proof  as  if  Mr. 
Harvey  bad  never  executed  or  known  of  the  existence  of  the 
deed,  and  were  entitled  to  their  costs,  except  such  as  were 
caused  by  their  employing  a  superfluous  number  of  counsel, 
and  by  a  charge  of  abstracting  property,  which  charge  had  not 
been  sustained.     The  defence  was  not  founded  on  justice.    The 
equity  of  the  case,  not  only  in  the  judicial,  but  in  every  sense  of 
the  term  was  with  the  petitioners,  and  the  failure  of  the  de- 
fence was  most  complete. 

His  Lordship  then  said  that  the  same  reasoning  applied  to 
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Springfield's  petition^  and  that  a  similar  order  must  be  made      ,  ^^^^'  . 
on  that.     It  was  in  his  Lordship's  opinion  immaterial  whether   Re  Blakelt. 
the  &ther  was  a  principal  debtor  or  only  a  surety^  or  whether      Judgment, 
the  228th  section  of  the  Bankruptcy  Consolidation  Act  had 
any  bearing  on  the  question  or  not. 

Lord  Justice  Tubner  said  that  the  case  could  not  be 
put  more  strongly  against  the  petitioners  than  by  assuming 
that  the  father  was  only  a  surety^  and  that  the  trustees  exe- 
cuted the  deed  as  creditors  as  well  as  trustees,  and  he  should 
deal  with  the  case  on  that  footing.  It  was  then  to  be  considered 
whether  the  father  concurred  in  the  deed,  or  assented  to  it,  be- 
fore committing  an  act  of  bankruptcy*  If  he  did,  there  was 
no  serious  difficulty  in  applying  the  law  to  the  facts  of  the  case. 
His  Lordship  then  went  through  the  evidence,  and  stated  his 
conclusion  from  it  to  be,  that  the  father  concurred  in  the  exe- 
cution of  the  deed  by  Mr.  Harvey,  on  the  footing  that  he  him- 
self was  to  remain  liable,  and  that  he  ratified  Mr.  Springfield's 
liavipg  executed  it  on  that  understanding.  Now,  it  was  not 
disputed  that  a  surety,  who  concurred  in  an  arrangement  be- 
tween the  principal  and  the  creditor,  was  not  discharged  by 
such  arrangement ;  but  it  was  said,  that  the  effect  of  this  deed 
of  release,  containing  no  reservation  of  the  remedies  against 
sureties,  was  to  discharge  him.  His  Lordship,  however,  was 
disposed  to  think  that  it  was  in  some  cases  necessary  that  the 
reservation  should  appear  on  the  face  of  the  deed,  in  others 
not ;  but,  at  all  events,  the  omission  of  such  express  reserva- 
tion was  not  enough  to  deprive  the  petitioners  of  their  inde- 
pendent equity,  arising  from  the  fact,  that  they  executed  the 
deed  at  the  request  of  the  surety,  who,  therefore,  could  not 
claim  to  be  discharged.  The  case  differed  in  its  circumstances 
from  Lee  v.  Lockhart  (a),  but  the  remarks  of  the  Lord  Chan- 
cellor in  that  case,  bore  strongly  upon  it.  It  was  there  said, 
*^  The  decisions  referred  to  proceed  upon  clear  and  intelligible 
principles ;  but  they  do  not  appear  to  me  to  have  any  applica- 
tion to  the  present  case,  in  which  the  only  question  is,  whether 
a  person  having  a  valid  security  for  his  debt,  but  induced  by 
the  debtor  to  execute  an  instrament  legally  affecting  such  secu- 
rity, under  a  representation  that  such  would  not  be  the  effect, 
and  a  promise  that  it  should  not,  is,  upon  the  application  of  such 
debtor,  to  be  held  to  be  deprived  of  such  original  security. 
am  clearly  of  opinion  that  he  cannot  be  considered  as  so  de- 
prived." His  Lordship  was,  therefore,  of  opinion,  that  the 
proofs  must  be  admitted,  and  that  the  costs,  with  the  exception 

(a)  8  M.  &  C.  302. 
B.  &  I.— TOL.  I.  8 
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adverted  to  by  Lord  Justice  Knight  Brncef  must  be  paid  out  of 
ReBlakelt.    the  bankrupt's  estate. 

Solicitors,   Sole,    Turner,  §•    Turner;    Reed,   Langford,  §■ 
MarsdeTi. 


4 — 


Lords 
jubtices. 

April  28. 

Section  160. 
of  the  Bank- 
ruptcy Con- 
BoUdatioD  Act,) 
12  &  13  Vict 
c.  106.,  em- 
powers the 
Court  to  make 
an  allowance 
•*  to  8uch  per- 
son as  the 
Coart  shall 
think  fit "  for 
the  preparation 
of  the  balance- 
sheet  and 
accoimts  of  a 
bankrupt 
Held,  that  the 
preparation  of 
such  balance- 
sheet  and 
accounts  by 
the  official 
assigoee  was 
inconsistent 
with  the  duties 
of  his  office, 
and  that  sums 
allowed  to  him 
under  the 
above  section 
by  the  Com- 
missioner for 
such  prepara- 
tion mast  be 
disallowed. 

Statement 


EXP  ARTE  RUSSELL,  IN  RE  MINNITT.  (a) 

1  HIS  was  a  petition  by  the  trade  assignee  against  the  al- 
lowance to  the  official  assignee  of  two  sums  of  152.  and  6/., 
which  he  charged  for  preparing  the  bankrupt's  balance-sheet, 
cash  account,  and  sale  account. 

It  appeared  from  the  affidavit  of  the  official  assignee,  that 
some  months  before  the  present  bankruptcy,  Mr.  Balguy,  one 
of  the  Commissioners  for  the  Birmingham  district,  had  directed, 
that  when  it  was  necessary  for  the  bankrupt  to  have  assistance 
in  preparing  his  balance-sheet,  it  should  be  prepared  in  the 
office  of  the  official  assignee.  This  practice  had  prevailed  for 
some  time  in  the  Leeds  district,  and  was  thus  introduced  into 
the  Nottingham  division  of  the  Birmingham  district.  On  the 
21st  of  November  1853,  the  bankrupt  applied,  in  writing,  to 
the  Commissioner  to  have  his  balance-sheet  prepared  in  the 
official  assignee's  office,  and  the  costs  paid  out  of  the  estate, 
which  application  was  granted. 

On  the  17th  of  March  1854,  the  accounts  of  the  official  as- 
signee were  audited,  and  the  Commissioner  allowed  the  charges 
in  question,  and  also  allowed  a  sum  of  20/.  to  the  official  as- 
signee for  examining  the  balance-sheet  and  cash  and  sale 
accounts.  The  petitioner,  shortly  afterwards,  on  discovering 
the  allowance  of  the  two  items  amounting  to  21/.,  protested, 
and  signified  his  intention  of  bringing  the  point  before  the 
Court  of  Appeal. 

On  the  24th  of  March  1854,  a  memorandum  was  signed  by 
Mr.  Balguy,  and  entered  amongst  the  proceedings  in  this  bank- 
ruptcy, which  was  as  follows :  — 

*'  In  the  matter  of  Thomas  Minnitt,  a  bankrupt^  this  24th 
day  of  March  1854.  The  balance-sheets  and  accounts  filed  in 
this  Court,  having  been  frequently  found  to  be  most  unsatis- 
factory, and  the  consequent  adjournments  and  costs  very  de- 
trimental to  the  estates  of  bankrupts,  and  to  the  dividends 
of  their  creditors,  and  the  160th  clause  of  the  Bankrupt  Law 
Consolidation  Act  having  given  to  the  Court  the  power,  on 
the  application  of  an  assignee  or  of  a  bankrupt,  of  making  an 


(a)  Reported  by  H.  C.  Jones,  Esq. 
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allowance  out  of  the  estate  for  the  preparation  of  such  balance- 
sheets  and '  accounts,  and  to  such  person  as.  the  Court  shall 
think  fit,  it  has  been  thought  expedient  to  give  a  trial  to  the 
practice,  for  some  years  pursued  in  the  Leeds  district,  to  direct 
such  balance-sheets  and  accounts  to  be  prepared  in  the  office 
and  under  the  superintendence  of  the  official  assignee,  and  to 
grant  to  him  a  moderate  remuneration  for  such  additional  ser- 
vices. And  upon  the  application  of  the  above-named  bankrupt, 
and  being  satisfied  that  he  required  assistance  in  the  prepara- 
tion of  his  accounts,  I  having  required  Mr.  John  Harris,  the 
official  assignee  of  this  Court,  to  give  such  assistance,  and  taking 
into  consideration  that  the  usual  charge  of  accountants  so  em- 
ployed will  vary  from  20/.  to  100/.  and  upwards,  I  do  now 
direct  that  the  sum  of  21/.  be  allowed  in  his  accounts,  under 
the  160th  section  of  the  Bankrupt  Law  Consolidation  Act,  as 
a  moderate  and  just,  and  a  further  remuneration  to  him  for  the 
services  thus  rendered  to  my  satisfaction.         **  J.  Balgut." 

The  petition  asked  that  the  21/.  might  be  disallowed,  and,  if 
not,  then  that  the  20/.  allowed  for  examining  the  balance-sheet 
and  accounts  might  be  disallowed,  and  that  the  official  assignee's 
account  might  be  re-audited. 

Mr.  W.  M.  James  and  Mr.  Hardy ^  for  the  petitioner.  We  do 
not  dispute  that  21/.  is  a  very  moderate  charge,  but  we  contend 
that  the  official  assignee  is  an. officer  of  the  Court,  whose  duty  it 
is  to  watch  the  conduct  of  the  bankrupt,  and  that  he  therefore 
ought  not  to  be  allowed  to  transact  business  on  the  bankrupt's 
retainer.  The  160th  section  of  the  Act  (a),  taken  as  a  whole, 
does  not  authorize  what  has  been  done.  [Lord  Justice  Knight 
Bruce,  That  section  seems  to  say  that  the  bankrupt  is  to  prepare 
the  balance-sheet  by  himself  or  his  agent  —  it  is  to  be  his  act.] 
Rule  130.  provides  that  the  official  assignee  is  to  be  paid  for 


1854. 

EXPARTE 
KOSSELL, 

IN  RE 
MlNNITT. 

Statement, 


Ar^WH^Klt 


(a)  ''That  the  bankrupt  shall 
prepare  such  balance-sheet  and  ac- 
counts, and  in  such  form  as  the 
Court  shall  direct,  and  shall  describe 
such  balance-sheet  and  accounts,  and 
file  the  same  in  Courts  and  deliver  a 
copy  thereof  to  the  official  assignee, 
ten  dajs  at  least  before  the  day  ap- 
pointea  for  the  last  examination,  or 
the  adjournment  day  thereof,  for 
that  purpose;  and  such  balance- 
sheet  and  accounts  before  such  last 
examination  may  be  amended  from 
time  to  time  as  occasion  shall  re- 
quire and  such  Court  shall  direct ; 
and  the  bankrupt  shall  make  oath  of 
the  truth  of  such  balance-sheet  and 
.accounts  whenever  he  shall  be  duly 


required  by  the  Court  so  to  do,  and 
the  last  examination  of  the  bankrupt 
shall  in  no  case  be  passed  unless  his 
balance-sheet  shall  have  been  duly 
filed  as  aforesaid;  and  the  Court 
may,  on  the  application  of  the  as- 
signees, or  of  tne  bankrupt,  make 
such  allowance  out  of  the  estate  of  the 
bankrupt  for  the  preparation  of  such 
balance-sheet  ana  accounts,  and  to 
such  person  as  the  Court  shall  think 
.  fit,  in  any  case  in  which  it  shall  bo 
made  to  appear  to  the  satisfaction  of 
the  Court,  from  the  nature  of  the 
accounts  or  other  good  cause,  that 
the  bankrupt  required  assistunce  in 
that  behalf/* 

B  2 
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EXPARTE 

Russell, 

IN  RB 
MiNNlTT. 

Argument, 


examining  the  bankrupt's  accounts ;  u  e*  such  accounts  as  are 
rendered  under  section  160.  This  shows  that  the  ezamioa* 
tion  of  the  accounts  is  an  important  part  of  the  duties  of  the 
official  assignee,  and  he  therefore  is  not  a  proper  person  to  pre- 
pare them.  Then  Rule  122.  forbids  the  official  assignee  to  carry 
on  any  business  on  his  own  account.  The  practice  now  com- 
plained of  makes  him  carry  on  business  as  an  accountant.  If  he 
prepares  the  balance-sheet,  he  is  naturally  disposed  to  insist  on 
its  accuracy,  and  becomes,  in  fact,  the  advocate  of  the  bank- 
rupt, which  is  directly  inconsistent  with  his  official  duties.  It 
appears,  from  the  affidavit  of  the  petitioner,  that  such  has  been 
the  result  in  this  case.  The  official  assignee  has  opposed  the 
rendering  of  further  accounts,  which  the  Court,  nevertheless, 
ordered  to  be  rendered.  If  the  official  assignee  is  paid  for  pre- 
paring the  balance-sheet,  he  ought  not  to  be  paid  for  examining 
it,  such  examination  being  a  mere  form  when  he  has  prepared 
it.  [Lord  Justice  Knight  Bruce,  The  answer  to  that  will  be, 
that  he  has  prepared  for  21/.  accounts  for  which  an  accountant 
would  have  charged  40/. ;  and  that  may  be  quite  true.  Still  I 
don't  understand  a  man's  having  to  sit  in  judgment  on  his 
own  work.] 

Mr;  Bacon  and  Mr.  Priory  for  the  official  assignee.  The  rule 
adopted  by  the  Commissioner  is  one  which  he  had  jurisdiction 
to  adopt  under  section  12.  of  the  Act.  It  is  a  wholesome  rule, 
for  it  saves  grei^t  expense  to  the  estate.  The  official  assignee 
employs  a  clerk  on  purpose  to  make  out  the  balance-sheets,  and 
makes  no  profit,  his  charge  being  barely  sufficient  to  pay  the 
clerk.  To  say  that  he  becomes  the  advocate  of  the  bankrupt  is 
a  wholly  unfoundexl  charge ;  he  is  neither  retained  nor  paid  by 
the  bankrupt,  and  has  no  motive  to  make  out  the  accounts  too 
favourably  for  him.  There  is  no  difference  in  substance  be- 
tween his  making  out  the  account  in  the  first  instance  and  his 
examining  and  settling  it  when  made  out  by  the  bankrupt — he 
is  doing  the  same  thing  at  a  different  stage.  This  course  greatly 
facilitates  the  realizing  the  estate,  as  it  avoids  the  necessity  of 
waiting  for  information  till  the  balance-sheet  has  been  carried 
in.  There  is  also  this  advantage,  that  the  balance-sheet  is  pre- 
pared by  a  disinterested  person  instead  of  by  the  bankrupt  and 
an  accountant  employed  by  him.  The  language  of  the  160th 
section  is  quite  wide  enough  to  include  the  official  assignee, 
and  the  127th  Rule  obviates  the  objection  founded  on  the 
122nd. 


Judgment 


Lord  Justice  Kkight  Bruce.    There  can  be  no  doubt 
that  this  is  a  difficult  and  perplexing  Act  of  Parliament,  and  it 
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is  no  wonder  that  different  opinions  should  be  entertained  on 
various  parts  of  it.  The  section  in  question  has  never^  so  far  as 
I  recollect,  been  brought  under  my  attention  on  any  former 
occasion ;  and  the  question  we  are  now  called  upon  to  decide  is^ 
whether  the  official  assignee  is  a  person  who  can  become  en- 
titled to  an  allowance'  under  it  It  is  said  that  he  may,  under 
the  generality  of  the  words  **8uch  person  as  the  Court  shall 
think  fit,**  but  I  think  that  it  is  against  the  spirit  and  policy  of 
the  Act,  considering  the  position   and  duties  of  the   official 

* 

assignee,  to  say  that  he  comes  within  these  words.  I  am  of 
opinion  that  he  does  not  come  within  them,  and  that,  according 
to  the  safe,  wholesome,  and  legitimate  interpretation  of  this  sec- 
tion, he  cannot  receive  an  allowance  for  the  preparation  of  the 
balance-sheet.  As  the  Commissioner  has  proceeded  solely  on 
this  section,  the  items  in  dispute  must  be  struck  out  on  this 
ground  only,  .that  the  allowance  of  them  was  based  upon  a 
construction  of  the  statute  to  which  we  cannot  accede. 

Lord  Justice  Turner.  In  disposing  of  this  case,  I  do 
not  proceed  on  any  supposition  that  undue  favour  has  been  shown 
to  the  bankrupt,  or  that  injury  has  been  done  to  his  estate,  but 
solely  on  the  ground  of  an  important  general  principle.  The 
Act  provides  that  the  Court  may  make  such  an  allowance  for 
the  preparation  of  the  balance-sheet  and  accounts,  and  to  such 
person,  as  the  Court  shall  think  fit,  in  any  case  in  which  it  shall 
be  made  to  appear  to  the  satisfaction  of  the  Court  that  the 
bankrupt  required  such  assistance.  The  question  is,  whether  it 
is  or  can  be,  consistently  with  the  provisions  of  the  Act,  a  sound 
exercise  of  the  discretion  of  the  Court  to  make  such  allowance 
to  the  official  assignee.  This  must  be  determined  by  consider-* 
ing  what  are  the  duties  of  the  official  assignee.  According  to 
the  earlier  part  of  the  same  section,  the  bankrupt  is  to  prepare 
such  balance-sheet  and  accounts,  and  in  such  form  as  the  Court 
shall  direct ;  and  is  to  file  the  same  in  Court,  and  deliver  a  copy 
to  the  official  assignee  at  least  ten  days  before  the  day  appointed 
for  the  last  examination.  The  accounts  then  are  to  be  delivered 
to  the  official  assignee,  which  evidently  is  directed  to  be  done  in 
order  that  he  may  examine  and  check  them.  The  bankrupt  is 
to  make  out  the  accounts ;  the  official  assignee  has  possession  of 
the  bankrupt's  books,  which  have  to  be  delivered  to  him ;  and.it 
is  then  his  duty  to  check  the  accounts.  This  being  so,  what 
are  the  principles  applicable  to  the  case?  There  are  several 
cases  which  show  them*  Take  the  practice  of  Courts  of  Equity 
as  to  the  appointment  of  a  receiver.  It  has  long  been  a  settled 
rule  that  no  Master  of  the  Court  could  be  appointed  a  receiver, 

88 


1654. 
' * ' 

EXPARTE 

Russell, 

IN  RB 
MlNlflTT. 

JudgmenL 
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Russell, 

IN  BB 
HlNNITT. 


because  it  was  part  of  the  official  duty  of  a  Master  to  check  the 
accounts  of  receivers ;  and  though  he  might  have  nothing  to  do 
with  the  accounts  of  that  particular  estate^  the  Court  held  that 
it  would  be  unsafe  to  allow  him  to  act  in  that  capacity.  Again^ 
JudgmemL  in  the  case  of  a  lunatic^s  estate,  it  is  a  settled  rule  that  the 
committee  shall  not  be  appointed  receiver.  A  still  more  ana- 
logous case  to  the  present  is  the  case  in  which  the  creditors  of  a 
bankrupt  had  so  much  confidence  in  him,  that  they  appointed 
him  assignee  of  his  own  estate ;  but  the  Court  removed  him, 
on  the  ground  that  his  duties  as  assignee  were  inconsistent  with 
his  position  as  a  bankrupt.  So,  in  the  present  case,  the  duty 
of  preparing  the  balance-sheet  is  inconsistent  with  that  of 
examining  it. 

It  has  been  said  that  the  effect  of  a  decision  against  the  rule  of 
the  Commissioner  will  be  to  throw  the  estates  of  bankrupts  into 
the  hands  of  accountants,  to  the  injury  of  the  creditors.  I  have 
too  much  confidence  in  the  Commissioners  to  apprehend  any 
such  result  I  am  satisfied  that  they  will  exercise  a  sound  dis- 
cretion as  to  making  allowances  out  of  the  estates  of  bankrupts 
for  the  preparations  of  the  accounts*  Again,  it  has  been  argued 
that  no  evil  can  arise  from  the  rule  laid  down  by  the  Commis- 
^  sioner,  as  the  items  of  the  accounts  have  to  be  vouched.  But 
this  is  a  short-sighted  view ;  for  if  the  first  accounts  rendered 
by  the  bankrupt  are  insufficient,  a  further  account  will  be  called 
for ;  and  if  the  official  assignee  has  been  employed  to  make  out 
the  accounts,  he  cannot,  in  dealing  with  the  further  accounts, 
avoid  a  bias  arising  from  the  fact  of  its  having  been  his  duty  to 
make  the  first  accounts  complete. 

There  is  another  circumstance  in  this  case  to  which  I  must 
advert.  I  think  that  it  is  the  duty  of  the  Commissioner  to  de- 
termine in  each  particular  case  whether  the  expense  of  preparing 
the  balance-sheet  and  accounts  ought  to  be  allowed  out  of  the 
estate,  and  that  the  laying  down  any  general  rule  on  that  head 
is  in  contravention  of  the  Act,  as  interfering  with  the  exercise  of 
that  discretion  which  the  Act  intended  to  be  exercised  by  the 
Commissioner.  The  items  objected  to  must,  therefore,  be  dis- 
allowed ;  but,  under  the  circumstances,  the  costs  of  both  parties 
will  be  given  out  of  the  estate. 

.  Solicitors,  Beece  Sf  Wythe ;  Sharp,  Field,  §•  Jackson^ 
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EXPAKTE  BATEMAN,  RE  BURBURY. 

X  HE  solicitors  of  the  assignees  of  a  bankrupt  had  their  bills  of 
costs  taxed  in  March  1851,  by  the  Registrar  of  the  District 
Court  of  Bankruptcy  at  Birmingham.  The  taxation  was  made 
exparUy  withoat  notice  to  the  assignees.  In  April  1853,  the 
assignees  and  several  of  the  creditors  applied  to  the  District 
Court  for  a  re-taxation  of  the  bills  which  had  not  been  paid  : 
Held,  (reversing  the  decision  of  the  Commissioner)  that  such 
re-taxation  ought  to  be  ordered. 

Whether  the  registrar  of  the  District  Court  had  jurisdiction 
to  tax  the  bills,  qucere  f 

[For  a  report  of  this  case,  see  2  Eq.  Rep.  11.] 


EXPARTE  WOOD,  RE  WOOD. 

1  HE  79th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  gives  to  the  Court  a  discretion  as  to  whether  a  bond  with 
sureties  is  to  be  required ;  in  exercising  which  discretion  regard 
is  to  be  had,  not  merely  to  the  solvency  of  the  alleged  debtor, 
but  to  the  origin  and  nature  of  the  demand,  and  the  probability 
of  its  being  such  as  the  claimant  can  succeed  in  enforcing.  In 
a  case,  therefore,  where  the  alleged  debt  was  the  balance  of  an 
.  account  of  transactions  purporting  to  be  purchases  and  sales  of 
tallow,  but  there  was  great  doubt  whether  they  were  not  in 
reality  ihere  time  bargains  and  void  at  law,  as  being  in  the  nature 
of  wagers :  Held,  that  a  bond  ought  not  to  be  required. 

[For  a  report  of  this  ease^  see  2  Eq.  Rep.  300.] 


1853. 


LORI>8 

Justices. 
Nov.  4. 


1854. 

' . ' 

Lords 
Justices. 

Feb,  17. 


--♦- 


EXPARTE  BAILEY,  RE  BARRELL.  (a) 

1  HIS  was  &  petition  presented  by  the  trustees  of  the  Bani- 
iStable  and  Chafibrd  Benefit  Bunding  Society,  by  way  of  appeal 
from  a  decision  of  Mr.  Commissioner  Goulbum^  refusing  to 
allow  payment  in  full  out  of  the  estate,  of  a  sum  of  777t  14*.  9rf. 
which  at  the  time  of  the  bankruptcy  was  due  from  the  bank- 
rupt, as  treasurer  to  the  society. 

The  duty  of  the  treasurer  was  to  receive  the  monthly  sub- 

(a)  Reported  by  H.  C.  Jones,  Esq. 

B  4 


Lords 
Justices* 

AprU  22.  28. 

A  defaulting 
treasurer  of  a 
benefit  build- 
ing society 
having  become 
bankrupt,  the 
trustees  of  the 
society  claimed 
to  be  paid  in 
full  out  of  the 
estate  the 
moneys  due 
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EXPARTE 

Bailey, 

RE 

Barrell. 
Statement. 

from  him  as 
sttch  treasurer. 

Whether 
this  claim 
could  have 
been  sustained 
under  4  &  5 
Will  4.  C  40. 
s.  12.  and 
6  &  7  WilL  4. 
c.  A2.  s  4. 
before  the 
passing  of  the 
Bankrupt  La'if 
Consolidation 
Act,  quare. 

HM  that 
any  preference 
given  by  those 
sections  was 
taken  away  by 
the  Bankrupt 
Law  Consoli- 
dation Act| 
and  that  the 
case  turned 
upon  section 
16^of  that 
Act. 

£r«U,that 
this  section 
does  not  apply 
to  benefit 
building  so- 
cieties, and 
that  the  society 
had  no  priority 
over  other 
creditors. 


Bcriptions  when  paid  in,  to  pay  them  forthwith  to  the  bankers  of 
the  society,  and  to  exhibit  the  pass-book  at  regular  intervals  to 
the  trustees.  He  had,  however,  retained  considerable  sums,  and 
appropriated  them  to  his  own  use,  and  it  was  stated  that  he  hiad 
for  a  long  time  succeeded  in  imposing  on  the  trustees  by  means 
of  forged  entries  in  the  pass-book.  When  the  trustees  dis- 
covered that  he  was  a  defaulter,  they  obtained  from  him,  shortly 
before  his  bankruptcy,  a  security  for  the  balance  due  from  him, 
but  this  security  was  decided  to  be  void,  (a)  They  then  claimed 
to  be  paid  in  full  under  section  167.  of  the  Bankruptcy  Conso- 
lidation Act  (i),  but  the  Commissioner  disallowed  their  claim. 
Against  that  decision  the  present  appeal  was  brought. 

Mr.  Swanston  and  Mr.  jT.  Terrell  for  the  petitioners. 

Mr.  Rolt  and  Mr.  Bagley  (of  the  Common  Law  Bar),  for  the 
assignees. 

On  the  fair  construction  of  section  167.  of  the  Bankruptcy 
Consolidation  Act,  this  was  not  money  in  the  hands  of  the 
bankrupt  within  the  meaning  of  the  Act.  It  was  his  duty  to 
pay  his  receipts  into  the  bank  every  month,  and  it  was  the  duty 
of  the  trustees  to  see  that  he  did  so.  When  he  retained  them 
beyond  the  month  he  did  not  hold  them  by  virtue  of  his  office^ 
but  as  a  wrongdoer.  The  excess  beyond  a  month's  receipts 
was>  in  fact,  money  which  lie  stole. 

The  Commissioner  held  the  trustees  guilty  of  negligence  in 
not  properly  looking  to  the  bankrupt's  accounts  as  treasurer,  and 
decided  against  them  on  that  ground.     They  now  say  they  did 


(a)  1  Banki  and  Insolv.  Rep.  48. 

(6)  ^  That  if  any  person  already 
appointed,  or  who  may  hereafter  be 
appointed  to  any  office  in  a  society 
established  ttftder  the  said  recited 
Act  or  this  Act,  and  being  entrusted 
with  the  keeping  of  the  accounts,  or 
having  in  his  hands  or  possession,  by 
virtue  of  his  said  office  or  employ- 
ment, any  moneys  or  effects  belong- 
ing to  such  society,  or  any  deeds  or 
securities  relating  to  the  same,  shall 
die  or  become  a  bankrupt  or  insol- 
vent, or  have  any  execution,  or  at- 
tachment, or  other  process  issued,  or 
action  or  diligence  raised  against  his 
lands,  goods,  chattels,  or  effects,  or 
properly  or  estate  heritable  or  move- 
able, or  make  any  assignment,  dis- 
position, assignation,  or  other  con- 
veyance thereof  for  the  benefit  of  his 
creditors,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  or  other 
persons  having  legal  riglit,  or  the 
sheriff  or  other  officer  executing 
such  process,  or  the  party  using  such 


action  or  diligence,  shall,  within 
forty  days  af1;er  demand  made  in 
writing,  b/  the  order  of  any  such 
society  or  committee  thereof,  or  the 
major  part  of  them  assembled  at 
any  meeting  thereof^  deliver  and 
pav  over  all  moneys  and  other  things 
belonging  to  such  society  to  such 
person  as  such  society  or  com- 
mittee shall  appoint)  and  shall  pay 
out  of  the  estates,  assets,  or  effects, 
heritable  or  moveable^  of  such  person, 
all  sums  of  money  remaining  due  which 
such  person  received  by  vu*tue  of  his 
said  office  or  employment,  before  any 
other  of  his  debts  are  paid  or  satis- 
fied, or  before  the  money  directed  to 
be  levied  by  such  process  as  afore- 
said, or  which  may  be  recovered 
or  recoverable  under  such  diligence, 
is  paid  over  to  the  party  issuing  such 
process  or  using  such  diligence,  and 
all  such  assets,  lands,  goods,  chattels, 
property,  estates,  and  effects  shall  be 
bound  to  the  payment  and  discharge 
thereof  accoraingly.'^ 
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look  to  them,  but  were  imposed  upon  by  forged  entries.  They 
have  su^presaed  that  fact  hitherto,  if  fact  it  be,  and  ought  not 
to  have  any  benefit  from  it  now. 

Again,  the  trustees  took  a  security  for  this  sum.  That  was  a 
substitution  of  a  new  debt  for  the  old  claim ;  the  money  re- 
mained in  the  hands  of  the  bankrupt  as  mortgagor,  not  as  trea- 
surer. [Lord  Justice  Knight  Bruce,  lAj  difficulty  as  to  that 
is,  that  the  mortgage  has  been  declared  void.  I  think  that 
otherwise  your  argument  would  be  sound.] 

But  supposing  the  above  grounds  untenable,  we  rely  on  this: 
that  building  societies  have  not  the  privilege  here  claimed.  The 
Bankrupt  Law  Consolidation  Act,  section  1.  repeals  all  other 
Acts  and  parts  of  Acts  which  are  inconsistent  with  it.  The 
priority  of  payment  which  is  here  claimed  was  first  given  to 
friendly  societies  by  10  Geo.  4.  c  56.  s.  20.  That  clause  was 
repealed  and  re-enacted  with  variations  by  the  Friendly  Societies 
Act,  4  &  5  Will  4.  c  40.  s.  1 2.  (a)  That  clause  directs  the 
assignees  to  pay  the  money  in  full.  But  by  section  167.  of  the 
Bankruptcy  Consolidation  Act  the  assignees  cannot  pay  —  the 
Court  is  to  do  it.  These  two  sections  are  inconsistent^  there- 
fore 4  &  5  Will.  4..  c.  40.  8.  12.  is  repealed.  Now,  the  Act 
6  &  7  Will.  4.  c  32.  s.  4.  (J)  (the  Building  Societies  Act)  only 
extends  to  building  societies  certain  provisions  in  the  Friendly 
Societies  Act ;  but  those  provisions  having  been  repealed  as  to 
friendly  societies,  bow  can  a  building  society  take  the  benefit  of 


(a^  ""  That  all  the  proTisions  of  a 
certain  Act  made  and  passed  in  the 
tenth  year  of  the  reign  of  his  late 
Majestj  King  George  the  Fourth, 
intituled,  'An  Act  tx)  consolidate  and 
amend  the  Laws  relating  to  Friendly 
Societies^  and  also  the  provisions  of 
a  certain  other  Act  made  and  passed 
in  the  fourth  and  fifth  years  •/  the 
reiffn  of  his  present  Mi^estj  King 
WOllam  4.,  intituled  *An  Act  to  amend 
an  Act  of  the  10th  Year  of  his  late 
Migestj  King  George  4.,  to  consoli* 
date  and  amend  the  Laws  relating  to 
Friendly  Societies,*  so  far  as  the  same 
or  any  part  thereof  may  be  appli- 
cable to  the  purpose  of  any  benefit 
building  society,  and  to  the  framings 
eertifyingy  enrolling  and^  altering 
the  rules  thereof,  shall  extend  and 
apply  to  such  benefit  building  so* 
ciety  and  the  rules  thereof,  in  such 
and  the  same  manner  as  if  the  provi^ 
sions  of  the  said  Acts  had  been  here- 
in expressly  re-enacted/' 

{b)  ''That  if  any  person  already 
appointed  or  employed,  or  who  may 
be  hereafter  appowted  to  or  em- 


ployed in  any  office  in  any  society 
established  under  any  of  the  Acts 
relating  to  friendly  societies^  and 
being  entrusted  with  the  keeping  of 
the  accounts,  or  having  in  his  hands 
01:  possession,  by  virtue  of  his  office 
or  employment,  any  moneys  or  effects 
belonging  to  such  society,  or  any 
deeds  or  seourities  relating  to  the 
same,  shall  have  been  or  shall  be- 
come bankrupt,  the  Court  shall,  upon 
application  made  by  the  order  of  any 
such  society  or  any  committee  there- 
of, or  the  major  part  of  them  as- 
sembled at  any  meeting  thereof, 
order  payment  and  delivery  over  to 
be  made  to  such  society,  or  to  such 
person  as  such  society  or  committee 
may  appoint^  of  all  moneys  and 
other  tnings  belonging  to  such  so- 
ciety, and  shall  also  order  payment 
out  of  the  estate  and  efiects  of  the 
bankrupt  of  all  sums  of  money  re- 
maining due  which  the  bankrupt  re- 
ceived by  virtue  of  his  said  office  or 
employment  before  any  other  of  his 
debts  are  paid  or  satisfied.** 


1854. 
' . ' 

EXPARTB 

Bailet, 

Babrsix. 
Argument, 
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EXPARTE 

Bailey, 

Barbxll. 
Argument 


them  ?  The  Building  Societies  Act,  so  for  as  relates  to  this 
matter  is  a  mere  accessary  to  the  Friendly  Societies'  Act,  and 
BO  far  as  the  latter  has  been  repealed,  the  former  is  repealed 
also. 

Agdn,  section  167.  gives  the  benefit  in  question  only  to 
societies  established  under  the  Acts  relating  to  friendly  societies. 
This  society  was  not  established  under  those  Acts,  and  consider- 
ing the  repealing  clause  in  the  Bankruptcy  Act»  the  Court  can* 
not  give  priority  to  any  society  not  included  in  section  167. 

But  suppose  that  the  Bankruptcy  Consolidation  Act  had  never 
passed,  6  &  7  Will.  4.  c  32.  sect*  4.  does  not  give  building 
societies  the  privilege  here  claimed.  The  Building  Societies  Act 
incorporates  the  provisions  of  the  Friendly  Societies  Act  so  far 
as  is  applicable  "  to  the  purpose  of  any  benefit  building  society.'' 
Recovery  of  money  from  a  defaulting  treasurer  cannot  be  held 
included  in  this  expression.  They  referred  to  Exparte  Stam^ 
ford  Friendly  Society  {a),  Exparte  Ros8{b\  and  Re  Heanor 
Friendly  Society,  (c) 

Mr.  Swanston,  in  reply,  contended  that  the  language  of  the 
Building  Societies  Act  incorporated  the  Friendly  Societies 
Act,  so  as  to  give  building  societies  the  same  right  of  priority 
against  the  estate  of  a  defaulting  treasurer,  and  referred  to  Giles 
v.  Walker  (J),  as  showing  the  extent  to  which  the  one  Act  was 
incorporated  in  the  other;  that  the  Building  Societies  Act 
had  incorporated  certain  provisions  of  the  Friendly  Societies 
Act  in  the  same  manner  as  if  they  were  therein  repeated ;  and 
that  although  those  provisions  might  be  repealed  as  regarded 
friendly  societies,  that  would  not  prevent  their  remaining  ap- 
plicable to  building  societies.  That  these  were  clearly  moneys 
in  the  hands  of  the  bankrupt  as  treasurer.  Even  supposing  that 
his  giving  a  valid  mortgage  for  them  would  have  made  them 
cease  to  be  so,  a  void  security  must  leave  the  rights  of  the  mort- 
gagees where  they  were  before.  But  in  fact  a  mortgage,  even 
if  valid,  could  not  alter  the  nature  of  the  debt.  It  was  not  as  if 
the  money  had  been  originally  lent  to  the  bankrupt  on  security. 


Judgment. 
April  2S. 


Lord  Justice  Knight  Bruce.  As  I  view  this  case 
it  is  immaterial  whether  the  entries  in  the  pass-book,  which  are 
alleged  to  have  been  forged,  were  in  reality  forged  or  genuine ; 
but  I  think  it  right  to  state  that  Mr.  Commissioner  Gotilbum 
has  informed  us  that  he  disposed  of  the  matter  without  being 
aware  that  any  forgery  was  alleged.     I  assume  in  favour  of  the 


{ 


a)  15  Yes.  2S0. 

b)  6  Ves.  802. 


a 


[cj  I  Beav.  508. 
(d)  6  C.  B.  662. 
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petitioners,  bat  without  deciding  it,,  that  if  the  Bankrupt  Law 
Consolidation  Act  had  not  passed,  they  would  have  been  entitled 
to  what  they  claim ;  but  I  think  that  the  objection  founded  on 
that  statute  is  fatal  to  their  demand,  unless  they  can  bring 
themselves  within  the  167th  section.  I  think  that  they  do 
not  come  within  that  section,  and  that  by  this  Act  the  Legis- 
lature has  cut  them  ofF  from  the  benefit  to  which,  on  the 
assumption  I  have  made,  they  would  have  been  entitled  under 
the  earlier  statutes.  I  am  of  opinion,  therefore,  that  the  case 
of  the  petitioners  fails,  and  that  the  petition  must  be  dismissed 
with  costs. 

Lord  Justice  Tubneb.     The  petitioners,  as  trustees  of 
a  building  society,  pray  to  be  paid  out  of  the  estate  of  the  bank- 
rupt the  full  amount  of  the  moneys  due  from  him  as  treasurer 
of  the  society.     Their  case  rests,  firstly,  on  section  167.  of  the 
bankrupt  Law  Consolidation   Act    [His  Lordship  read  the 
section.]     It  was 'in  the  .next  place  argued  for  them  that  if  they 
are  not  entitled  under  that  section,  they  are  so  under  the  com- 
bined effect  of  4  &  5  Will.  4.  c.  40.  s.  12.,  and  6  &  7  Will.  4. 
c.  32.  s.  4.  [His  Lordship  read  those  sections^]  I  am  of  opinion, 
that  the  petitioners  are  not,  under  any  of  these  enactments,  en- 
titled to  the  relief  sought  by  this  petition.     The  167th  section 
of  the  Bankrupt  Law  Consolidation  Act  is  in  terms  confined  to 
societies  established  under  the  Acts  relating  to  friendly  societies* 
This  society  was  not  established  under  either  of  those  Acts,  but 
under  the  Act  relating  to  building  societies.     The  Legislature 
must  be  supposed  to  have  had  both  classes  of  societies  in  view ; 
it  has  expressly  confined  the  benefit  of  the  167th. section  to 
friendly  societies,  and  the  Courts'have  no  power  to  extend  that 
benefit  to  other  societies.     The  Consolidation  Act  expressly 
repeals  all  Acts  and  parts  of  Acts  which  are  inconsistent  with 
its  provisions,  and   appropriates  the  bankrupt's  estate  for  the 
benefit  of  the  creditors  who  are  entitled  under  that  Act.     It 
would  be  inconsistent  with  that  Act  to  give  payment  in  full  to 
any  Creditor  to  whom  such  a  benefit  is  not  given  by  the  Act 
itself.     I  am  of  opinion,  therefore,  that  any  priority,  to  which 
the  petitioners  might  have  been  entitled  under  the  earliei  enact- 
ments is  taken  away  by  the  Consolidation  Act. 

The  Commissioner  has  disposed  of  the  case  on  other  grounds, 
itt  to  which  I  do  not  think  it  necessary  to  express  any  opinion. 
The  petitioners  have  come  here  seeking  for  a  preference,  to 
which,  in  my  opinion,  they  are  not  entitled,  and  I  agree  that 
the  petition  ought  to  be  dismissed  with  costs. 

Solidtors,  J.  ^  J.  H.  Linklater;  Lawrance^  FUws^  jT  Biyer. 


1854. 


EXPARTB 

Baii«et, 


Babbbli* 
JudgmmL 
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^J!^  EXP  ARTE  WESTON,  IN  RE  TAYLOR,  (a) 

Ck>URT  OF 

BANKBupTcr.  Before  Mk.  Commissioner  Pane. 

March  13.        T'ttt^  /•#•!•. 

Judgment.       X  HE  facts  01  this  case  will  fullj  appear  from  the  judgment. 
Previous  to  Mb.   COMMISSIONER   Fane.      The  question    in  this  case 

tion,  W.  pnH  ^^>  whether  Weston  had  acquired  an  equitable  Hen  on  cer- 
jWBcded  against  tain  property  of  the  bankrupt  as  a  security  for  75/.  and  in- 
recoyery  of  a  terest,  before  the  bankrupt  had  committed  an  act  of  bank- 
llwindin'  ruptcy,  of  which  Weston  had  notice.  The  facts  are  these: 
Bankruptcy  Before  September  1853  the  bankrupt  had  mortgaged  the 
debtor  sum-  property  in  question,  and  the  deeds  relating  to  it  were  in  the 
mons,  simuita-  hands  of  Lethbridge  and  Company,  the  mortgagee's  solicitors. 
▼M^requwted  ^bout  the  13th  of  September  Weston  proceeded  against  the 
by  T.  to  with-  bankrupt  to  recover  the  75/.  and  interest  by  issuing  a  sum- 
ceedings  in  mons  in  Bankruptcy  (b)  and  a  Common  Law  writ  cotempo- 
^kruptcy,  raneously.  The  bankrupt  immediately  cqmmuificated  with 
to  give  se-  Weston,  and  in  writing  offered  that,  if  Weston  would  with- 
nwD^ofThe*^"  draw  the  proceedings  in  Bankruptcy,  he  would  give  him  an 
debt  out  of  the  order  on  the  mortgagee  and  his  solicitors  to  pay  the  debt,  &c. 
STexMcted^  out  of  an  expected  surplus  to  come  from  the  sale  of  the  mort- 
wouid  come  to  gaged  premises.  Weston  states  that  he  only  was  requested  to 
certain  pro-  withdraw  the  summons,  and  the  bankrupt  did  not  object  to  his 
perty  belong-  going  on  at  Law.  This  proposal  by  the  bankrupt  led  to  some 
which  he  had  verbal  communications,  the  result  of  which,  however,  it  is  diffi- 
wTwhwh'  ^"^*  *^  mci^Q  out.  All  that  is  certain  is,  that  the  proceedings 
was  about  to  in  bankruptcy  were  not  withdrawn,  and  that  the  bankrupt  did, 
nuigements'^"  ^^  compliance  with  the  Bankrupt  Law  Consolidation  Act  (c), 
were  made  for   appear  and  file  an  admission  of  the  debt  on  the  20th  September, 

^opoflition  ^'     ^^^  ^^^^  ^^  ^'^  °°^  P*y  ^^  ^^®^  ^^  P*^y  *^®  debt,  or  secure  or 
into  effect,  but   compound  for  it  to  the  satisfaction  of  Weston  within  seven  days 

befbro  thev 

could  be  con-     after;  and  that,  therefore,  he  committed  an  act  of  bankruptcy 
eluded,  the        on  the  28th  of  September  (d),  of  which  Weston,  of  course,  had 

time  for  pay-  ,  ir  \  /' 

ing  and  com-      notice. 

Sndefuie  ^^^  though  Taylor  had  been  compelled,  by  the  non-with- 

12  &  13  Vict     drawal  of  the  summons  on  the  20tb,  to  sign  and  file  an  admis- 
had  daps^^*      sion  o^|he  debt,  the  negotiation  continued, 
and  T.  filed  a         On  the  24th  September  Mr.  Place,  the  bankrupt's  solicitor, 
insolvency        wrote  to  Messrs.  Newbon  and  Company,  Weston's  solicitors, 
(12  &  13  Vict,  promising  to  communicate  with  them  on  the  Monday  following^ 

c>  106«  s«  70«^) 

on  which  he  (a)  Reported  by  J.  W.  M.  Fooblanque,  Esq. 

was  adjudi- 

cated  a  bank-         (})  12  &  13  Vict.  c.  106.  8.  7S.  et         (c)  12  &  13  Vict.  c.  106.  8.  SI. 

mpt    W.  9€q.  (d)  Ibid.  s.  80. 

claimed  a  lien 

on  the  mortgaged  property  in  respect  of  the  agreement    Hdd,  that  W.  had  notice  that  T.  had 

committed  an  act  of  iMuikmptcy  in  respect  of  the  trader  debtor  summons,  and  that  the  lien  conld 

not  be  sustained. 
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and  8everal  interviews  took  place  between  the  solicitorsj  which 
result^  in  an  arrangement  that  Mr.  Place  should  prepare  a 
draft  agreement,  whereby  Taylor  should  "  agree  to  "  execute  a 
mortgage  on  the  already  mortgaged  property ;  and,  further,  that 
the  father  and  uncle  of  the  bankrupt  should  release  any  claims 
they  might  have  on  it.  On  the  29th  Mr.  Place  sent  to  Messrs. 
Newbon  a  draft  agreement^  and  enclosed  a  letter  of  waiver  froiii 
Taylor's  father,  to  which  Messrs.  Newbon  replied  by  letter  of 
the  SOth^  approving  the  draft;  agreement^  and  the  father's  letter, 
but  insisting  on  a  similar  one  from  the  uncle*  After  this  nothing 
further  was  done,  except  that  Messrs.  Newbon  pressed  more 
than  once  for  an  immediate  settlement,  and  on  the  24th  October 
wrote  to  Mr.  Place  to  say  that,  unless  the  arrangement  was 
carried  out  in  the  course  of  the  next  day  they  should  proceed. 
On  the  4th  of  November  the  bankrupt  was  gazetted. 

Undet  these  circumstances  it  is  clear  that  Mr.  Weston  did  not 
acquire  any  lien  upon  the  property  before  the  bankrupt  had 
committed  the  act  of  bankruptcy  on  the  28th  of  September,  of 
which  Weston  had  notice.  There  may  have  been  a  willingness 
to  give,  and  a  willingness  to  receive  security,  before  the  28th, 
but  no  final  arrangement  was  made ;  and,  therefore,  no  lien  was 
created.  It  was  treaty,  not  agreement.  If  Mr.  Weston  con- 
sented to  anything  before  the  28th,  it  was  to  receive  a  security, 
supported  by  a  waiver  on  the  part  of  the  uncle.  That  waiver 
was  never  obtained  by  the  bankrupt ;  and,  therefore,  no  final 
agreement  ever  existed  between  Weston  and  the  bankrupt. 
Weston,  therefore,  has  no  priority  over  the  ordinary  creditors. 

Solicitors,  Stedman  Sf  Place  ;  Reed,  Langford,  Sf  Marsden. 


1854. 

Exp ARTE 
Weston, 

IN  RE 

Tatlob. 
Judgment 


EXP  ARTE  L  ANGTON,  IN  EE  CL  ARKSON.  (a)  ^^^^  ^^ 

Before  Mr.  Commissioner  Fane.  BANKRUPTcr. 

rv\  ^     .  ,  ,  March  31. 

1  HIS  was  an  application  by  the  assignees  of  Abraham  Clark    Mortgage  for 
eon,  a  bankrupt,  for  an  order  under  the  125th  section  of  the  a  tennof  years 
12  &  13  Vict  c  106.  to  sell   the  various  articles  hereinafter  tap,  malt  lofts, 
enumerated  as  "goods  and  chattels  "  in  the  possession  and  re-  f?*^^"*^ 
puted  ownership  of  the  bankrupt  at  the  time  of  his  bankruptcy,  plant,  fixtures. 
The  right  of  the  assignees  to  sell  the  articles  in  question  was  "alignment 

(a)  Reported  by  J.  W.  M.  Fonblanque,  Esq.  to  mortgagee 

^  ^       *^  -^  H    >      4  of  plant,  goods, 

tttentils,  implements,  and  things  on  or  about  the  premises.  Proviso  for  redemption  on  payment  of 
the  mortgage  debt  on  a  day  certain,  or  at  such  earlier  day  as  the  mortgagee  should  appoint ; 
ind  that  until  default,  the  mortgagor  should  retain  possession  of  the  premises,  Ac.  The  mortgagor 
remained  in  possession  of  the  premises,  &c.  up  to  his  bankruptcy.  Heid  (on  submission 
to  the  jurisdiction)  that  certain  plant  and  fixtures  enumerated  below  of  a  moveable  nature  passed 
to  the  assignees. 
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EXPARTE 

IjANOTON, 

IN  RE 

Clarkson. 
•Statement 


disputed  by  Mr.  Langton^  who  claimed  those  articles  as  the 
true  owner,  but  who  appeared,  and  submitted  to  the  jurisdiction 
of  the  Court,  {a) 

Mr.  Langton's  title  to  the  articles  hereinafter  described  was 
founded  upon  an  indenture  dated  the  22nd  May  1852,  by 
which  Abraham  Clarkson,  in  consideration  of  300/.  then  ad- 
vanced to  him  by  Langton,  demised  to  Langton  the  brewery^ 
tap,  malt  lofts,  and  premises,  known  as  the  Berkshire  Brewery, 
together  with  the  plant,  fixtures,  and  machinery  thereunto 
belonging,  for  the  residue  of  a  term  of  twenty^one  years  (less 
ten  days);  and  by  the  said  indenture  Clarkson  assigned  to 
Langton  the  plant,  goods,  and  utensils,  implements  and  things, 
which  were  in,  about,  or  belonging  to  the  said  brewery,  tap, 
malt  loft,  and  premises,  subject  to  a  proviso  for  avoidance  of  the 
said  indenture  on  payment  by  Clarkson  to  Langton  of  300/.  on 
the  22nd  May  1854,  or  at  such  earlier  day  as  Langton  should 
appoint  for  payment  thereof  by  notice  in  writing,  and  on  pay- 
ment in  the  meantime  of  interest  thereon  at  5L  per  cent  per 
annum,  on  the  22nd  May  and  the  22nd  November  in  any 
year.  The  indenture  provided  that  until  default  in  payment  of 
the  principal  and  interest,  and  notice  given  according  to  the 
stipulation  contained  in  the  deed,  Clarkson  should  continue  to 
hold  possession  of  the  premises,  plant,  goods,  utensils,  and 
implements  comprised  in  the  security. 

It  was  admitted  that  the  goods  and  chattels  in  question 
passed  to  Mr.  Langton  under  the  last-mentioned  indenture; 
that  Clarkson  became  bankrupt  on  the  15th  day  of  June  1853; 
that  at  that  time  no  notice  to  pay  principal  or  interest  had  been 
served  upon  him  by  Langton,  and  no  part  of  the  principal  oi 
interest  reserved  by  the  deed  had  been  paid  ;  and  that  all  the 
articles  hereinafter  enumerated  were  in  the  use  and  occupation 
of  the  bankrupt  at  the  time  of  his  bankruptcy  for  the  purposes 
of  his  business  as  a  publican  and  brewer. 

The  assignees  contended  that  all  the  articles  hereinafter  enu- 
merated (J)  were  **  goods  and  chattels"  "in  the  possession,  order, 
or  disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy," 
with  the  consent  and  permission  of  the  true  owner. 

(a)  12  &  13  Vict.  c.  106.  b.  12. 

(5)  List  of  articles  in  question,  with  description  of  the  manner  in  which 
tbey  were  fixed  (if  fixed  at  all)  to  the  premises :  — 

Abandoned  hj\   1.  Casks,  barrels,  vats,  and 
claimant      -J  buts  -  -  - 

2.  Deal  dresser  with  two' 
shelves,  inclosed  cup- 
board underneath 


-  Not  attached. 

Attached   to   the   wall  bj 
holdfasts  and  nails.. 


Abandoned  by!    3.  Eleven  spirit  bottles  in  1  ^^t  attached, 
claunant      -  J  the  bar  -  -  J    ""  ■••■-«^''*^ 
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Mr.  Langton  submitted^  firstly,  that  these  were  not  gootls 
and  chattels  within  the  meaning  of  the  12dth  section  of  the 
12  &  13  Vict.  c.  106. ;  secondly,  that  these  were  not  goods  and 
chattels,  in  the  disposition  and  order  of  the  bankrupt  at  the 
time  of  his  bankruptcy,  within  the  meaning  of  that  section. 

Mr.  T.  J.  Clark,  for  the  claimant,  relied  upon  the  following 
authorities:  Exparte  Reynell{a)^  £xparte  Bentley  (b),  Exparte 
Tagart{e)^  Hall  v.  Baker  (d)y  Exparte  BraidtDood(e),  Ftnn  v. 
BitUeiton  {/),  Hubbard  v.  Bagskawe  (^),  Exparte  Waikins  (A) 
Exparte  Cotton  (t),  Exparte  Lloyd.  (A) 

Mr.  Bagley,  for  the  assignees,  relied  upon  HellaweU  v.  Ea^t^ 
wood^l),  Exparte  Humphreye,  Re  Gibbs{m\  Exparte  Sparrow,(n) 

Mr.  CoioiissiONER  Fake.  I  think  that  the  above  goods, 
including  those  fastened  by  screws,  &c,  to  the  freehold,  were 
goods  and  chattels  within  the  meaniog  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  section  125.,  and  passed  to  the  as- 
signees ;  and  I  so  decide  upon  the  authority  otHellawell  v.  East" 
wood,  Exparte  Humphreys,  Re  Gibbs,  and  Re  Wood,  decided 
by  Mr.  Commissioner  Fonblanque,  in  1852;  a  full  Aote  of  whose 
judgment  will  be  found  in  1  Bankruptcy  and  Insolvency  Re^ 
ports,  (o) 

Solicitors,  Preston  ;  Meiklem. 


1854. 

' . ' 

EXPABTE 

Lanoton, 

IN  BE 

Cl^RKeON. 

Aryument 


Judgment 


AWoned  by!    4.  Four   "pirit  «»*•  withl  jj^^  ^^^^^^^ 


claimant 


n 


pipes  and  taps 


-/ 


5.  A  six  pull  beer  engine,  I 
with  pipes,  &c.  -  | 


6.  Spirit  shelving 

7.  Seat    - 

8.  Pipe-box 

9.  Shelving  in  the  bar 

10.  Mahogany    counter    in 

bar    - 

11.  Gas-fittings 

12.  Square  complete 

13.  Refrigerator     in      the 

brewery 

14.  Desk  as  fitted  in  count- 

ing-house 

15.  Stool  ruler 

16.  Book-shelves    - 


■{ 


Nailed  to  the  floor ;  an  open- 
ing for  the  pipe  to  com- 
municate with  the  vat  in 
the  cellar. 

Fastened  to  the  wall  as 
shelves  usually  are. 

Fixed  to  the  wall  and  floor. 

Nailed  to  the  wall. 

Fastened  to  the  wall  as 
shelves  usually  are. 

Nailed  to  the  floor. 

Fixed  as  usual. 

Screwed  to  timbers. 

Fixed  to  the  cooler  by  bolts 
and  screws* 

Fixed  to  the  wall  by  hold- 
fasts and  nails. 

Not  attached. 

Nailed  to  the  wall. 


(a)  2  M.  D.  &  De  G.  448. 

(b)  Ibid.  593. 

(c)  1  De  G.  53.3. 

(d)  9  East,  215. 

(0  1  M.  D.  &  De  G.  631. 
(/)  7  Exch.  152. 
(g)  4  Sim.  326. 


(h)  1  Dea.  296. 
(0    2  Mont  D.  &  D.  725. 
(k)  3  Dea.  &  Chitty,  765. 
(0    6  Exch.  295. 

m)  1  Bank.  &  Insolv.  Rep.  68. 

n)  2  De  G.  M.  &  G.  907. 
(o)  P.  70.  n.  (/). 


{: 
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1854. 

'^;;;^,  IN  RE  HOLLOWAY.  (a) 

Bankruptct. 

Before  Mb.  Commissioneb  Goulbubn. 

Mays.  fjy  .  • 

H.,  by  deed,        1  HIS  was  an  application  by  William  HoUowaj,  the  bank- 

l^^fhopand  ^P^'  ^^  ^^^  ^^^^  ^^  adjudication  against  him  dated  the  4th 

dwelling-  of  April  1854.     The  facts  stated  below  appear  on  the  examina- 

iiKfrade,  &c*  *^^°  ^^  *^®  bankrupt  by  the  Court,  and  of  several   witnesses, 

and  property  which   examinations  arc  reduced  into  writing  and  filed   with 

elsewhere,  in  ^^^  proceedings,  and  from  the  indenture  referred  to  below,  a 

consideration  ^^py  ^f  ^hich  is  filed  with  the  proceedings. 

of  an  old  debt  m.       ,       ,  ,        t     i.         .  i  ^  i 

and  a  present  Ine  bankrupt  was  a  trader  deaung  in  coals  and  com,  and 
f^^*^^*"^  possessed  a  shop  and  dwelling-house  in  the  town  of  Watford, 
Yiso  for  thoroughly  fitted  up  and  furnished  for  the  purposes  of  business 

The  m^rt°*  ^^^  occupation.  On  the  14th  of  Dec.  1853,  he  conveyed  by 
gageenlU-  deed  to  his  brother,  Henry  HoUoway,  for  the  considerations 
^seraio^  and  therein  expressed,  viz.  partly  a  bygone  debt  for  money  lent 
proceeded  to  (390/.),  and  partly  a  further  immediate  advance  (55/.),  "all 
before  pos-  that  his  household  furniture,  plate,  linen,  china,  books,  horses, 
scMion  was  carts,  carriages,  harness,  implements  of  trade,  fixtures,  and  all 
departed  ifrom  Other  the  goods,  chattels,  and  effects  of  him  the  said  William 
?ft  h^^toM  HoUoway,  being  in,  upon,  or  about  the  messuage  or  dwelling- 
behind,  and  housc,  warehouses,  yards,  buildings,  and  premises  of  him,  the 
mn"!^  a  sa^^  William  HoUoway,  situate  at  Watford  aforesaid  or  else-^ 
certain  day.  where,"  habendum,  to  William  HoUoway  and  his  assigns  for 
for  a  few  hoars  ^v^r.  Subject  to  a  proviso  for  redemption  within  a  period  which 
but  dis-  had  elapsed  previous  to  a  sale  mentioned  below,  and  contingent 

creditor  he        upon  an  event  which  has  not  occurred. 

had  promUed  Beyond  the  property  so  conveyed  and  subsequently  sold,  the 
that  the  deed '  bankrupt  appeared  to  possess  no  property  or  effects  with  which 
w  *  ^boSfacte  ^^  could  continue  to  carry  on  his  business,  although  he  stated 
of  bankruptcy,  that  he  was  entitled  to  a  reversion  of  a  smaU  copyhold  estate 

valued  at  about  400/.,  and  that  he  was  possessed  of  certain 
shares  in  a  brewery  company,  of  some  value,  and  certain  book 
debts,  amounting  to  200/.  or  300/.,  assumed  by  him  not  to  be 
comprised  in  the  terms  of  the  indenture  of  December  as  ''  goods, 
Sc.**  at  "  Watford,  or  elsewhere."  Possession  under  the  deed 
was  taken  by  Henry  HoUoway,  on  the  13th  of  March,  of  the 
dwelling*house  and  shop,  and  everything  therein,  with  the 
knowledge  and  concurrence  of  the  bankrupt,  who  was  made 
aware  of  his  brother's  intention  some  days  before,  and  thereupon 
made  arrangements  to  close  his  trading  business,  and  remove 
himself  and  family ;  and  accordingly  he  and  his  wife  departed 

(a)  Reported  by  J.  W.  M.  Fonblanque,  Esq. 
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1854. 


In  rs 
hollowat. 

Statement 


from  their  dwelling-house  on  Monday  the  12th  of  March,  having 
diachaiged  the  servant,  and  leaving  an  aged  female  (the  bank- 
rapt's  aant)  to  take  care  of  two  of  his  young  children  till  he 
could  find  a  place  to  remove  them  to,  and  leaving  with  her  a 
card  stating  truly  his  address  in  London ;  he  also  stated  truly 
to  his  aunt  his  purpose  of  returning  to  Watford  on  the  Wed- 
nesday following,  which  he  did  for  a  few  hours,  after  which  he 
returned  to  London,  where  he  continued  to  reside*  The  shop 
remained  closed  by  the  direction  of  Henry  HoUoway  from  the 
time  that  possession  was  taken.  On  the  same  day,  an  auctioneer, 
by  Henry  Holloway^s  instructions,  posted  bills  about  the  neigh- 
bourhood to  announce  the  sale  of  the  premises  and  effects  there- 
on, which  was  to  take  place  on  the  20th  then  instant,  on  which 
day  the  premises,  and  all  the  goods  thereon,  were  sold,  with  some 
very  trifling  exceptions. 

On  the  13th,  three  of  the  bankrupt's  creditors  called  at  his 
dwelling-house,  requesting  payment  of  their  several  debts.  They 
were  told  by  the  aunt  where  the  bankrupt  was,  and  that  he 
would  be  in  Watford  again  on  the  15th,  on  which  day  one  of 
such  creditors  called  again,  and  saw  him,  but  was  not  paid. 
Another  of  the  creditors  called  for  his  debt  by  an  appointment 
made  by  the  bankrupt,  wiih  a  promise  to  pay,  but  did  not  meet 
the  bankrupt ;  and  his  debt  still  remains  unpaid. 

Mr.  Lucas,  for  the  petitioning  creditor,  contended  that  there 
were  two  separate  acts  of  bankruptcy  proved  against  William 
HoUoway,  viz.,  the  deed  of  December  and  the  departure  from 
Watford  in  March :  Lindon  v.  Sharpe  (a).  Smith  v.  Cannan  (b), 
CrToham  v.  Chapman*  {c) 

Mr.  Bagley  showed  cause  against  the  adjudication.  The  Argument 
act  of  bankruptcy  on  which  the  adjudication  proceeded  was, 
the  trader's  absenting  himself  from  his  dwelling*house  on  Sun- 
day the  12th  March.  The  absenting  was  an  equivocal  act ;  and 
the  evidenoe  clearly  proved  that  it  was  not  done  with  an  inten- 
tion to  defeat  or  delay  creditors.  The  alleged  bankrupt  left  his 
true  address  at  his  dwelUng-house,  legibly  written  on  cards,  to 
be  given  to  all  persons  inquiring ;  and  he  stated  that  he  should 
return  home  on  Wednesday.  He  did  return  at  the  time  speci- 
fied, himself  opened  the  door  to  a  creditor  catling,  and  saw  every 
person  desirous  of  seeing  him,  whether  a  creditor  or  not.  Such 
a  course  of  proceeding  negatived  the  inference  that  the  bank- 
rupt left  his  home  to  avoid  his  creditors.  The  mortgage  bill  of 
sale  executed  in  the  middle  of  January,  and  agreed  to  be  exc- 


(a)  7  Scott,  N.  R.  745. 
(5)  1  Com.  L.  Rep.  179. 

B.  &  I. — VOL.  I. 


(c)  12Com.  B.  85. 
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1854.  cuted  in  the  month  of  December,  was  not  an  act  of  bankruptcy. 
In  re  ^*  ^^^  ^^*  convey  the  alleged  bankrupt's  book  debts,  his  copy- 
HoixowAT.  hold  property,  or  any  shares  that  he  possessed  in  public  com- 
''*'^^"*'*^  panics.  It  was  a  conveyance  of  a  part  of  his  property,  made  by 
a  man  who  was  not  then  insolvent,  and  did  not  contemplate 
bankruptcy.  There  was  convincing  evidence  that  neither  the 
alleged  bankrupt  nor  his  brother,  Henry  Holloway,  contem- 
plated bankruptcy  in  the  middle  of  December,  when  instructions 
were  given  to  prepare  the  bill  of  sale,  for  it  appeared  that  on  the 
26th  December  the  alleged  bankrupt  drew  on  his  brother  for  a 
further  sum  of  lOOZ.,  which  the  latter  paid,  without  including 
it  in  the  bill  of  sale,  or  taking  any  security  for  it  Lord  Kenyan 
said,  in  Whitwell  v.  Thompson  (a),  '^  It  never  can  be  taken  to 
be  law,  that  a  trader,  when  embarrassed,  may  not  assign  his 
property  to  a  person  who  will  assist  him  in  his  difficulties  as 
security  for  any  advances  such  person  may  make.'*  If  this  pro- 
position is  not  recognized  to  the  full  extent,  it  must,  at  all 
events,  be  admitted  when,  as  here,  the  trader  only  assigns  a  part 
of  his  property.  In  all  the  cases  cited,  the  trader  assigned  the 
whole,  or  what  must  be  considered  as  substantially  the  whole, 
of  his  property.  In  the  present  case  it  was  clear,  from  the 
evidence,  that  there  was  a  substantial  surplus,  which  did  not 
pass  by  the  deed ;  and,  for  anything  that  appeared  when  the 
deed  was  agreed  to  be  executed,  the  alleged  bankrupt  might 
have  had  enough  to  pay  every  creditor  twenty  shillings  in  the 
pound.  In  all  the  cases  cited,  the  Court  had  satisfactory  evi- 
dence of  the  state  of  the  trader's  affidrs  when  the  act  of  bank- 
ruptcy took  place.  The  petitioning  creditor  was  bound  to 
supply  such  evidence.  In  Wedge  v.  Newlyn(h)  it  was  held  that 
those  who  rely  upon  a  conveyance  of  a  trader's  effects  as  con- 
stituting an  act  of  bankruptcy,  must  show  that  it  was  calculated 
to  have  the  effect  of  preventing  him  from  continuing  his  busi- 
ness, and  rendering  him  insolvent,  by  evidence  of  the  general 
state  of  the  party's  affairs  at  the  time  of  such  conveyance* 
Here,  although  there  was  some  evidence  that  the  trader  relin- 
quished his  business  in  March  1854,  there  was  nothing  to  show 
the  state  of  his  affairs  in  December  1853,  when  the  money  was 
advanced  by  his  brother,  and  the  deed  agreed  to  be  executed. 
It  is  not  enough  to  show  that  when  the  deed  was  acted  upon 
the  trader  discontinued  his  business.  The  true  question  is, 
what  was  the  state  of  his  affairs  when  the  deed  was  agreed  to  be 
executed  ?  and  in  the  present  state  of  the  law,  the  petitioning 

(a)  1  Esp.  68.  (li)  4  B.  &  Ad.  831. 
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creditor  might  have  examined  the  alleged  bankrupt,  and  ascer- 
tained his  circamstances. 

The  Commissioner,  Why  has  not  the  bankrupt  been  ex- 
amined? 

Mr.  Lucas,  It  has  never  been  the  practice  to  examine  a  bank- 
rupt to  prove  his  own  act  of  bankruptcy ;  and  it  has  been 
doubted  whether  it  can  be  legally  done^  as  bankruptcy  is  in  some 
sense  a  criminal  proceeding. 

Mx.Biiffley.  In  the  matter  of  Dufour(a\  which  was  an  appeal 
against  an  adjudication,  the  Lords  Justices  examined  the  alleged 
bankrupt^  and  reversed  the  adjudication ;  and  in  this  Court*  in 
the  matter  of  Kirk^  arising  out  of  the  Islington  Cattle  Market 
Company,  the  Commissioner  himself  examined  the  bankrupt 
when  the  counsel  declined  so  to  do. 

The  Commissioner.  I  shall  pursue  that  course  in  the  present 
instance,  and  examine  the  alleged  bankrupt. 

William  Holloway  was  then  sworn  and  examined  by  the 
Commissioner  touching  the  state  of  his  affairs  in  the  middle  of 
January  1854 ;  and  the  Commissioner^  at  the  conclusion,  inti- 
mated that  the  impression  the  examination  left  on  his  mind  was, 
that  the  trader  believed  himself  to  be  solvent  when  he  executed 
the  deed. 

Mr.  Lucas  (for  the  petitioning  creditor),  asked  that  the  case 
might  be  adjourned  to  allow  evidence  to  be  adduced  to  show  that 
the  trader  was  not  solvent  in  January  1854.  The  alleged 
bankrupt's  evidence  on  that  point  had  taken  him  by  surprise,  and, 
he  was  instructed,  could  be  contradicted. 

The  Court  adjourned  the  sitting,  to  allow  fresh  evidence  to 
be  adduced  on  that  point ;  but  afterwards  intimated  that  he  con* 
sidered  any  further  evidence  unnecessary. 

Mb.  Commissiokeb  Goulburn.  It  appears  to  me,  from 
the  evidence,  that  the  shop  was  shut  up  and  left  by  Mr.  Hollo- 
way,  in  pursuance  of  a  previously  fixed  intention,  for,  looking  at 
the  deed  of  December,  it  is  impossible  for  me  to  avoid  the  con- 
clusion that  William  Holloway,  in  assigning  his  trade,  premises, 
and  stock,  and  at  the  very  least  the  largest  part  of  his  available 
property,  contemplated  the  discontinuance  of  his  trade;  at  any 
rate,  he  must  have  been  aware  that  the  inevitable  result  of  such 
an  assignment  must  be,  that  the  trade  could  not  possibly  be 
carried  on ;  such  a  deed  has  been  always  held  to  be  an  act  of 
bankruptcy,  as  I  have  recently  been  odled  upon  to  decide  (i); 


1854. 

' * — ' 

In  bb 
Holloway. 

Argumetii* 


Judgment 


(a)  21  L.  J.  38.  Bankr. 


(b)  Supra,  p.  127. 
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hollowat. 

Judgment 


and  it  is  now  only  necessary  for  me  to  refer  to  the  case  of 
Bailey  v.  Barrett  (a)  to  support  that  view. 

But  this  case  goes  beyond  the  question  of  the  deed^  for  as 
soon  as  that  instrument  was  to  be  put  in  operation,  William 
HoUoway  departed  from  his  home.  It  has  been  urged  at  the 
bar^  that  the  fact  of  his  leaving  his  address  behind  prevents  this 
departure  from  being  an  act  of  bankruptcy ;  but  I  do  not  think 
that  any  argument  on  a  single  circumstance  like  that  can  take 
away  an  established  conclusion  at  law.  The  fact  seems  to  me 
that  the  departure  was  the  intention  of  delaying  creditors,  and 
it  is  proved  that  one  creditor  was  actually  delayed  when  Wil- 
liam Holloway  failed  in  his  appointment.  I  am,  therefore,  of 
opinion  that  there  have  been  two  sufficient  acts  of  bankruptcy, 
and  that  the  adjudication  must  be  confirmed. 

Solicitors:  Thompson^  Dehenham^  S^  Brown;  Crossley  if  Burtu 

(a)  1  Bank.  &  Insolv.  Rep.  48. 
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AprU  10. 
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tious. 

Judgment 


KE  STEPHEN  COUCHMAN.  (i) 
Before  the  Chief  Commissioner. 

X  HE  facts  of  the  case  will  sufficiently  appear  from  the  judg- 
ment. 

The  Chief  Commissioner.  I  might  have  adjudicated  here 
on  my  first  impression  of  the  case ;  but  where  there  has  been  a 
contest  before  a  jury,  and  a  motion  afterwards  to  the  Court  on 
a  legal  point,  the  Court  is  disinclined  to  pronounce  a  defence 
vexatious.  On  consideration)  I  think  that  the  defence,  which 
has  caused  to  the  plaintiff  an  enormous  expense,  was  vexatious, 
because  it  was  founded  in  falsehood.  The  learned  Serjeant  who 
tried  the  case  gave  leave  to  move  upon  a  point  which  did  not 
touch  the  real  merits  of  the  defence.  It  arose  on  a  point  of 
evidence,  and  grew  out  of  a  fact  which  really  had  no  importance, 
and  which  was  quite  unknown  to  the  defendant  when  he 
pleaded  to  the  action.  The  ground  of  defence  was  one,  in  re- 
gard to  which  the  insolvent  deceived  his  own  solicitor,  who 
accordingly  pleaded  that  the  defendant  understood  and  believed 
that  Golden,  the  agent,  was  the  owner  of  the  goods  he  sold  to 
the  insolvent,  and  that  he  sold  them  as  his  own.  That  was  not 
true ;  the  insolvent  was  brought  to  confess,  at  the  trial,  that  be 
knew  Golden  sold  as  factor,  and  not  on  his  own  account ;  and 


(b)  Eeported  by  E.  H.  Reed,  Esq. 
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I  further  believe  the  evidence  of  Morgan^  when  he  tells  us 
what  passed  at  the  warehouse  upon  his  meeting  the  insolvent 
there^  and  which  shows  that  he  knew  Morgan  to  be  the  owner 
of  the  goods.  At  that  time,  in  Morgan's  presence,  he  declined 
to  be  a  purchaser ;  but  soon  after  he  did  buy  those  goods  from 
Golden,  the  factor,  for  the  sum  of  1002.  It  has  never  been 
pretended,  either  on  the  trial  or  here,  that  they  were  ever  spe- 
cifically paid  for,  but  only  that,  in  other  xlealings  between  the 
insolvent  and  Golden,  Golden  was  the  debtor  on  a  balance  of 
accounts.  If  there  were  satisfactory  proof  of  this,  which  there 
is  not,  it  would  not  avail*  Much  of  the  debt  suggested  as 
owing  firom  Golden,  was  prior  to  the  purchase  of  Moi^cth's 
goods,  and  the  whole  of  it  is  either  for  goods  sold  at  Golden's 
retail  shop,  in  another  place,  or  sold  by  him  on  insolvent's 
account.  When  he  was  asked  by  the  insolvent  to  make  out 
and  give  him  his  account,  he  delivered  an  account  of  the  trans- 
actions between  them,  not  bringing  in  Morgan^s  goods.  If  the 
balance  there  was  in  favour  of  the  insolvent,  he  could  not  treat 
it  as  payment  for  Morgan's  cheeses.  The  whole  expense  of 
these  law  proceedings  has  been  caused  by  the  false  plea  that 
Golden  sold  on  his  own  account,  a  statement  which  was  known 
to  be  untrue.  The  insolvent  had  been  for  many  years  an  un- 
certificated bankrupt,  and,  as  far  as  I  can  see,  would  better  have 
continued  so ;  for,  on  getting  his  certificate,  he  incurred  new 
debts,  and  in  a  very  few  months  was  deeply  involved  again,  for 
the  third  time.  He  will  be  discharged  at  the  expiration  of 
eight  calendar  months,  from  the  date  of  the  vesting  order,  for 
having  vexatiously  defended  the  action  which  had  been  brought 
against  him. 

Attorney:  Spiller. 


1854. 
Re  STEPEnsN 

COUCHMAN. 

Judgment 


EE  TIMOTHY  STAFFORD,  (a) 

Before  Mb.  Commissioner  Phillips. 

X  HE  insolvent,  who  described  himself  as  a  dealer  in  clocks 

and  watches,  applied  for  his  discharge  under  1  &  2  Vict.  c.  1 10. 

Mr.  Reed  opposed  on  behalf  of  the  detaining  creditor,  a  Mr. 

McLean,  to  whom  the  insolvent  alleged  a  debt  of  22/.,  for 

money  lent. 

(a)  Reported  by  £.  H.  Reed,  Esq. 
(6)  Mr.    Commissioner    Murphy     creditors;  bat  the  Chief  Comissioner 
adopts  the  same  practice  and  dis-     rarely  dismisses  a  petition  on  this 
misses  a  petition  where  the  arrest  is     ground  where  the  schedule  shows  a 
friendly,  and  there  are  no  assets  for     case  of  real  pecuniary  difficulty. 

T  3 


Court  for 

Rbuef 

OF  Iksolvemt 

Debtors. 

May  6. 
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missed. 
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Argument 


Judgment, 


Mr.  Sargood  appeared  on  behalf  of  other  creditors. 

On  the  23rd  of  March^  in  the  present  year,  the  insolvent  had 
given  a  warrant  of  attorney  to  his  detaining  creditor,  upon 
which  he  was  arrested,  four  days  afterwards,  in  Whitecross 
Street,  to  which  place  he  had  driven  in  a  cab,  but  for  what 
purpose  he  was  unable  to  explain.  He  swore,  however,  he  had 
no  idea  of  being  arrested.  It  was  proved  the  same  solicitor 
who  attested  the  execution  of  the  warrant  of  attorney  to 
Mr.  McLean,  now  acted  on  behalf  of  the  insolvent. 

Mr.  Sargood  asked  the  dismissal  of  the  petition.  The  arrest 
was  clearly  friendly,  and  there  were  no  assets  for  creditors. 

Mb.  Commissioner  Phillips  said,  the  case  was  one  of 
profligate  concoction,  attended  with  a  determined  attempt  to 
deceive  the  Court.  There  could  be  no  doubt  the  arrest  was 
friendly,  and  as  the  insolvent  brought  no  assets  into  Court,  the 
petition  would  be  dismissed. 

Attorney:  Hare* 


Court  for 

Relief 

OF  Insolvent 

Debtors. 

May  11. 

Where  an  in- 
solyent  wil- 
fully omits  a 
debt  from  his 
schedule,  the 
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omitted  does 
not  desire  to 
oppose. 


RE  THOMAS  PAIN,  (a) 
Before  Mr.  Commissioneb  Phillips. 

1  HE  insolvent,  who  described  himself  as  the  keeper  of  a  post- 
office  at  Ham  Common,  Surrey,  appeared,  on  his  interim  order 
for  protection.  He  had  petitioned  the  Court  in  March  last, 
when  his  petition  was  dismissed  on  account  of  an  omission  in  bis 
description.  The  present  petition  was  opposed  by  Mr.  Switi" 
burn,  on  behalf  of  insolvent's  landlord,  who  required  possession 
of  some  premises  which  it  was  arranged  should  be  given  to  him 
in  a  week.  Another  creditor  opposed  in  person,  but  he  failed 
to  make  a  case  against  the  insolvent. 

In  the  former  and  present  petition  the  insolvency  was  partly 
attributed  to  having  been  obliged  to  pay  to  the  Kev.  Mr. 
Hough  a  sum  of  45Z.  twice  over,  which  the  insolvent  explained 
by  stating  he  had  handed  that  sum  to  a  servant  of  the  reverend 
gentleman  in  his  absence;  but  he,  not  receiving  it,  had  com- 
pelled the  amount  to  be  paid  a  second  time. 

Mr.  H6ugh  now  appeared,  and  stated  the  insolvent  had  been 
his  collector  in  1849,  and  in  that  capacity  he  had  received  for 
him  various  sums,  amounting  to  45/.     From  that  period  to 


(a)  Reported  by  E.  H.  Eeed,  Esq. 
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February  1854  he  had  paid  over  36/.  17^.,  leaving  a  balance 
due  of  8/.  3s.,  which  was  entirely  omitted  from  the  schedule. 
In  1852,  he  had  alleged  a  payment  of  the  ^SLy  first  to  witness's 
wife,  then  to  witness's  mother,  then  to  his  sister,  afterwards  to 
his  nurse,  and  finally  to  a  female  servant ;  but  he  had  declined 
to  confront  either.  The  result  was,  he  had  been  told  that  unless 
the  money  was  paid,  the  matter  would  be  placed  in  the  hands  of 
an  attorney.     The  insolvent  then  agreed  to  pay. 

In  reply  to  the  Court,  the  insolvent  declared  that  if  any- 
thing remained  due  on  this  account,  it  was  but  a  trifle.  He 
afterwards  swore  the  whole  sum  was  paid.  He  denied  he  had 
told  Mr.  Hough  the  money  had  been  paid  to  his  wife,  but  he 
admitted  he  might  have  said  it  was  paid  to  his  mother,  his 
sister,  and  his  servant.  Mr.  Hough  said  he  did  not  wish  to 
oppose  the  insolvent ;  he  only  desired  to  refute  the  statement 
made  respecting  himself. 

Mb.  Commissioneb  Phillips  said,  he  did  not  remember  a 
more  dishonest  case.  The  insolvent  had  received  a  warning 
under  his  former  petition,  wherein  he  originated  the  calumny 
repeated  to  day,  that  a  gentleman  in  the  sacred  profession  had 
exacted  double  payment  of  a  debt  from  him.  The  reverend 
gentleman,  however,  felt  his  character  involved  by  such  a  state- 
ment, and  had  attended  for  the  single  purpose  of  refuting  it. 
Mr.  Hough,  notwithstanding  the  calumny  cast  upon  him,  did 
not  desire  to  oppose.  The  Court,  however,  was  bound  to  notice 
the  evidence  before  it.  The  insolvent  had  sworn  his  schedule 
contained  a  true  account  of  all  his  debts ;  yet  that  due  to  Mr. 
Hough  was  entirely  omitted.  It  was  impossible  to  suppose  the 
insolvent  had  foi^otten  it,  because  all  the  circumstances  con- 
nected with  it  must  have  brought  the  debt  vividly  to  his  recol- 
lection, when  he  made  the  statement  in  his  schedule  which 
brought  Mr.  Hough  to  the  Court  The  debt  had  been  wilfully 
omitted ;  and  under  such  circumstances,  he  should  dismiss  the 
petition. 

Attorney:  George. 


KE  GEORGE  MATTHIAS  JAQUES.(a) 
Before  Mb.  Commibsioneb  Phillips. 

i  HE  insolvent,  a  petitioner  for  protection,  appeared  on  his 
interim  order.  He  had  described  himself  as  George  Matthias 
Jaques,  otherwise  George  Matthias  Jacobs.     He  admitted,  on 

(a)  Reported  by  £.  H.  Reed,  Esq. 

T  4 
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JudgmoiL 


CoORT  FOB 

Relief 

OF  Insoltemt 

Debtors. 
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examination,  his  real  name  was  Jacobs ;  but  finding  it  objec- 
tionable in  business,  on  account  of  its  Jewish  signification,  he 
had  for  many  years  adopted  the  name  of  Jaques,  and  in  that 
name  he  had  contracted  the  whole  of  the  debts  in  his  schedule. 
It  appeared,  however,  that  in  1846  he  had  been  declared  a 
bankrupt ;  and  his  certificate  described  him  as  George  Matthias 
Jacobs. 

Mr.  Sargood  submitted  the  petition  must  be  dismissed.  An 
insolvent  was  bound  to  describe  himself  correctly,  although  he 
had  traded  in  a  fictitious  name.  It  was  of  the  greatest  import- 
ance, as  it  affected  his  title  to  property. 

Mb.  Commisbionsb  Phillips  said,  he  was  afraid  there  was 
no  getting  over  the  objection ;  the  insolvent  should  have  peti* 
tioned  in  his  real  name,  giving  the  assumed  name  under  an 
alias.     The  petition  must  be  dismissed. 

Attorney,  Welb. 


Court  for 

Relief 

OF  Imbolvemt 

Debtobs. 

May  17. 

Where  an 
insolyent 
petitions  the 
Court  under 
the  protection 
statutes,  and 
no  final  order 
is  granted,  the 
Court  will  not 
permit  him  to 
insert  the 
debts  in  a  sub- 
sequent peti- 
tion nnder  the 
prison  sta- 
tutes. 


Judgment 


RE  WILLIAM  ALEXANDER  HOLME&  (a) 
Before  The  Chief  Commissioner. 

X  HE  insolvent;  a  clerk  in  the  Ordnance  OfficCj  applied  to  be 
discharged  on  bail  under  1  &  2  Vict,  c  110.  He  had  peti* 
tioned  the  Court  under  the  protection  statutes,  in  May  1851. 
At  the  period  of  his  petition  he  was  in  receipt  of  160Z.  annually, 
and  he  was  ordered  to  set  aside  60L  annually  for  the  gradual 
liquidation  of  his  debts.  He  had  made  two  payments  of  15^ 
each,  but  being  unable  to  make  a  third,  he  was  without  pro- 
tection. Having  contracted  fresh  debts,  and  being  in  custody, 
he  had  petitioned  the  Court  under  1  &  2  ^ct.  c.  110.,  in- 
serting in  his  schedule  the  debts  due  at  the  date  of  his  former 
petition. 

The  Chief  Commissioneb.  This  party  is  at  this  moment 
in  the  course  of  a  payment  under  a  particular  Act.  At  the 
period  of  his  former  petition  he  was  in  receipt  of  a  salary  of 
160Z.  annually,  and  he  was  ordered  to  make  a  periodical  pay- 
ment of  60/.  for  the  general  benefit  of  creditors.  He  has  made 
two  payments,  but  having  failed  in  making  the  third,  he  is 
without  protection.  He  cannot  alter  the  course  of  law  and 
make  new  laws  for  himself;  if  he  wished  the  payments  to  be 


(a)  Reported  by  £.  H.  Reed,  Esq. 
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Judgment 


redaoed  or  to  be  got  rid  of  altogether,  he  knew  how  to  ask  for      .  ^^^^'  , 
it     He  cannot  change  the  Acts  and  say.  Give  me  now  under    re  Wiluax 
the  1  &  2  Vict  c  1 10.  that  which  I  could  not  get  under  the  pro-    ^^JJ;JfJ^"^ 
tection  statutes.     There  is  a  petition  pending ;  he  cannot  desert 
it  and  saj.  Give  me  a  discharge  under  a  new  petition.     It  has 
been  the  principle  here,  ever  since  the  two  Acts  came  into 
operation,  that  a  man  cannot  insert  the  same  debts  in  two 
petitions,  and  from  that  principle  I  never  mean  to  depart.    The 
petition  is  dismissed. 

The  Chief  Commissioneb  subsequently  said.  The  great 
defect  in  the  Prdtection  Act  is,  that  it  leaves  the  payment  of 
the  instalments  to  an  insolvent's  pleasure,  and  it  frequently 
becomes  difficult  or  inconvenient  to  him  to  make  the  payments 
as  they  become  due ;  the  result  is,  they  are  not  paid,  and  the 
insolvent  forfeits  his  protection;  whereas,  under  the  prison 
statutes,  the  payment  is  made  direct  to  the  assignee  by  the 
heads  of  the  office  to  which  the  insolvent  belongs,  and  is  not 
left  to  his  pleasure  or  convenience. 

Attorney:  BuaselL 


KE  ARTHUR  BLYTH.  (a) 
Before  Mb.  Commissioneb  Mubpht. 

Mr.  reed  moved  to  dismiss  the  insolvent's  petition.  The 
affidavit  stated  that,  in  October  1852,  he  had  petitioned  the 
Court  under  the  protection  statutes,  when  he  was  opposed  by 
several  creditors,  and  his  case  adjourned  sine  die.  He  had  since 
discharged  the  debts  of  his  opposing  creditors,  and  reduced  the 
claims  of  others,  but  having  contracted  fresh  debts,  he  was  now 
in  prison. 

Mb.  Commissioneb  Mubpht.  I  suppose  you  desire  to  in- 
sert in  the  petition  the  insolvent  is  about  to  file,  the  debts 
owing  at  the  date  of  his  former  application,  but  bow  cah  I  mix 
these  two  cases  up  together?  The  creditors  of  1852  are,  surely, 
entitled  to  the  insolvent's  estate  before  the  creditors  of  1854; 
then  why  should  I  destroy  the  assignee's  title  ?  I  decline  to 
dismiss  the  petition ;  the  cases  must  be  kept  apart,  and  the  in- 
solvent, as  to  the  old  debts,  may  apply  under  the  28th  section. 

Attorney :  Hope. 


CotTRT  FOK 
BSLIEF 

OF  Insolysmt 
Debtors. 

Mayll. 

B^  whose  peti* 
tion,  ander  the 
Protection 
Act  had  been 
adijoarned  «m« 
die,  cootraoted 
Aresh  debts, 
and  was  ar- 
rested in 
consequence. 
Held,  that  he 
-was  not  enti- 
tled to  insert 
in  his  new 
petition,  under 
1  &  2  Vict 
c.  110.,  the 
debts  he  had 
scheduled 
under  his 
former  appli- 
cation. 


(a)  Reported  by  £.  H.  Beed,  Esq. 
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1854.  ,    ,  ^ 

' — ^^  RE  JOSEPH  PARRY,  {a) 

Court  vok 

relikp  Before  The  Chief  Commissioner. 

OF  InBOLVENT    ril  .  ,    ,  <■  II  X7»  !•     1 

Debtors.  1  HE  insolvent,  a  petitioner  under  1  &  2  Vict,  c  llO.,  applied 
May  17.  to  be  discharged  on  bail  until  the  day  of  hearing.     He  had 
Where  an  in-  omitted  to  file  his  books,  which  he  stated  were  in  the  hands  of 
to^fitrhtr*^  some  friends,  to  whom  he  had  made  an  assignment  of  his  pro- 
books,  the  petty  shortly  before  petitioning:  the  Court. 

Court  will  re-     ^      ^  ^  ^  » 

ci^geonbaii,       The  Chief  COMMISSIONER.   The  insolvent  has  neglected 

under  sect  38.    ^^  fijg  j^jg  books,  and  I  have  no  power  to  discharge  him  from 

Clio.  custody.     He  was  sued  on  the  8th  of  April,  and  delays  his 

Judgment      Creditors  by  putting  in  a  plea.  He  then  makes  an  assignment  to 

friends,  and  places  his  books  in  their  custody.     A  few  days 

afterwards  he  petitions  this  Court,  and  then  he  says,  ^*  Because 

I  thought  proper  to  make  an  assignment,  I  shall  dispense  with 

what  the  law  requires,  and  not  file  my  books.     This  is  not  suf- 

«  ficient,  and  I  shall  not  discharge  him. 

Attorney :  Hodson* 

(a)  Reported  by  E.  H.  Reed,  Esq. 


Lords  '  HARDING,  APPELLANT. 

^Ap^'ti.      EXPARTE  THORNTH WAITE,  IN  RE  PICKERING.(i) 

A.  brought  an    J[  HIS  was  an  appeal  by  the  creditors'  assignee  of  the  bank- 
action  against  ,  *^\  ,       •'  .    ,        '^ 

B.  for  the         rupt  against  the  decision  of  Mr.  Commissioner  Holroydy  reported 
accouxTt  cur-'^     supra,  20L,  where  the  facts  of  the  case  suflSciently  appear. 

rent    A  ver-        Mr.  Swanston  and  Mr.  fVilles  (of  the  Common  Law  Bar), 
by  consent  for   ^^^  ^^^  appellant,  argued  the  case  on  the  same  grounds  as  were ' 
100,000/., sub-   taken  before  the  Commissioner;  and  referred  to  Exparte  Bry- 
ence  to  an         ^w^  (c),    SmitKs  Merc.  Law  (d),  Exparte  Butterjill  (e\  Exparte 
"w^^hlvr*'^  jrem«A«a£f(/),  Exparte  Mvdie{g\  Exparte  Moody  {h),  Cottam 

power  to  cause  V.  Partridge,  (i) 

a  verdict  to  be 

entered  for  ^jj  Reported  by  H.  C.  Jones,  Esq. 

Afte'r  s^x'yekrs       (^)  ^  ^^'  *  ^'  ^ll;  (g)  8  M.  D.  &  De  G.  66. 

ti^rtrh  frJtor         W  ^'  ^89. 3rd  edit.,  573. 4th  edit.  {h)  2  Rose,  413. 

m^Van  aw^       W  I  Rose,  192.  (0  2  M.  &  G.  843. 

in  A.*s  favour         (/)  ^bid.  149.  ^ 

forll,000i. 

Four  days  after  the  award  was  made,  and  before  judgment  had  been  signed  and  costs  taxed,  B.  com- 
mitted an  act  of  bankruptcy,  and  gave  notice  of  it  to  A.  A.  caused  judgment  to  be  entered  up. 
B.  was  a^udged  bankrupt,  and  A.  claimed  to  prove  for  the  sum  awarded,  with  interest  and  costa. 
Held  (affirming  the  decision  of  the  Commissioner,  supra,  201.),  that  A.  was  entitled  to  prove 
for  the  debt,  interest,  and  costs,  as  a  liquidated  sum,  though  judgment  had  not  been  signed  until 
after  notice  of  the  act  of  bankruptcy ;  for  that  the  award  must  not  only  be  referred  to  and  con- 
sidered as  standing  in  place  of  the  venlict,  but  as  something  more,  and  therefore  as  establishing  a 
proveable  debt,  until  it  was  shown  that  it  could  be  set  aside  at  law. 
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Mr.  BoH,  Mr.  Hoggins  (of  the  Common  Law  Bar)^  and  Mr. 
Hardy i  for  the  respondent?,  were  not  called  upon. 


18^4. 


Harding, 

Appellant. 

In  be 

PiCKERINa. 


The  Lord  Justice  Kniqht  Bruce.    Mr.  Thomthwaite, 
daiming  to  be  a  creditor  of  Mr.  Pickering,  brought  an  action       judgment 
against  him  in  1845 ;  the  action  was  defended,  and  was  brought 
to  trial  only  in  1847,  and  was  referred  to  arbitration,  and  the 
arbitration  was  pending  until  early  in  the  year  1853.     Mr. 
Pickering,  having  found  that  the  award  was  made  against  him, 
resorted  to  the  expedient  of  filing  a  declaration  of  insolvency ; 
no  doubt  with  the  object  of  preventing  his  creditor,  delayed  as 
he  had  been  from  1845  to  1853,  from  obtaining  the  fruit  of  the 
award.     The  present  proceeding  is  on  the  part,  not  of  Mr. 
Pickering,  it  is  true,  but  on  the  part  of  one  of  his  assignees ; 
but,  whoever  be  the  petitioner,  we  must  deal  with  the  matter 
according  to  its  merits.     The  award  was  made  before  any  act  of 
bankruptcy  was  committed,  and  the  act  of  bankruptcy  was  re- 
sorted to  by  reason  and  in  consequence  of  the  award.  An  award 
has  been  compared  to  a  verdict,  and  it  has  been  said  that  a  ver- 
dict, not  followed  by  a  judgment,  is  nothing,  and  that  the  act  of 
bankruptcy  was  before  the  judgment ;  and,  also,  that  notice  of 
the  act  of  bankruptcy  was  given  to  the  plaintiff  in  the  action. 
This  comparison  to  a  verdict  is,  to  some  extent,  correct,  but  it 
does  not  hold  throughout.     An  award  is  not  only  tantamount 
to  a  verdict,  but  it  is  something  more,  for  a  verdict  may  be  set 
aside  on  grounds  upon  which  an  award  could  not.  If  this  award 
could  be  questioned  at*  all,  it  could  only  be  questioned  on  grounds 
on  which  it  might  have  been  discharged  by  a  Court  of  Law.    1 
have  not,  at  present,  heard  any  reason  why  the  award  could 
have  been  effectually  disputed  in  a  Court  of  Law.    If,  however, 
counsel  should  desire  to  add  to  the  argument  in  this  respect  I, 
for  one,  shall  not  be  disposed  to  decline  to  listen  to  it.     Subject 
to  that,  the  award  must  stand ;  it  is  good  and  valid  to  show  a 
debt,  although  there  was  no  judgment  before  the  act  of  bank- 
i^ptcy ;  and  this  declaration  that  the  award  must  stand  must  be 
accompanied  by  a  right  to  the  costs  of  the  award. 

The  Lord  Justice  Turner.  This  case  is  not  open,  in 
my  opinion,  to  any  fair  question  at  alL  The  verdict  was  to  be 
for  the  amount  which  the  arbitrator  should  award.  The  whole 
matter  was  left  to  the  arbitrator  previous  to  the  act  of  bank- 
ruptcy, but  the  judgment  was  not  entered  up  till  afterwards. 
The  argument  is,  that  this  is  no  more  than  a  verdict,  and  Ex" 
parte  ButterJUld  is  referred  to  in  support  of  that  view.  But  that 
argument  passes  by  this  fact,  that  there  was  a  perfectly  good 
agreement  between  the  parties  for  valuable  consideration,  that 
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' , ' 

Hasdino, 

Appellant. 

In  be 

PlCK£RINO. 

JudgmmU 


9 

the  amount  decided  on  by  the  arbitrator  should  be  the  amount 
recovered  by  the  verdict.  It  is  argued  that  the  arbitrator  was 
in  the  place  of  a  jury  ;  if  he  was  so^  he  was  in  the  place  of  a 
jury  whose  decision  both  parties  had  agreed  should  be  conclu- 
sive on  them.  If  the  petitioner  could  show  that  the  award  could 
be  impeached  at  Law,  proceedings  might  have  been  taken  in  the 
Courts  of  Law  to  set  it  aside.  In  the  absence  of  this  the  proof 
for  the  debt  must  stand.  The  petition  must  be  dismissed,  with 
costs;  and,  considering  the  circumstances,  we  shall  make  no 
order  as  to  how  the  costs  are  to  be  borne. 
Solicitors :  TAnklater  ;  Lawless  8f  Nelson, 


EXPAKTE  KAYNER,  IN  RE  HOMMERSHAM.  (a) 

Court  of  ^  ^ 

Bankruptcy.  Before  Mb.  CoMMISSIONEB  GoULBUKN. 

May  6.  . 

Contract  for      A,  FEW  years  ago  Rayner,  on  whose  behalf  the  present  appli- 

so^haresln  a    Cation  is  made,  became  acquainted  with  the  bankrupt,  who  was 

then  a  woolstapler,  carrying  on  an  extensive  business  at  Ber- 
mondsey,  and  residing  at  Manningtree,  where  h^  became  ac- 
quainted with  one  Leigh,  a  fellmonger.  In  the  latter  end  of 
1852,  or  the  beginning  of  1853,  Leigh  advised  Rayner  to  invest 
100/.  in  the  purchase  of  shares  in  a  certain  mine  called  *^East 
Wheal  Russell " ;  and  upon  several  subsequent  occasions  alluded 
to  the  bankrupt  as  holding  a  large  number  of  shares  therein. 

only  possessed  On  the  12  th  of  April  last  Rayner,  Leigh,  and  the  bankrupt 
s  ares,  n  ^jj^^j  together,  at  the  King's  Head  Tavern,  Poultry,  and  in  the 
course  of  dinner  the  bankrupt  offered  twenty  shares  to  Rajmer, 
at  20/.  per  share,  and  stated  that  he  would  take  his  acceptance 
at  three  months  for  the  amount  in  payment,  upon  Rayner 
allowing  him  the  usual  discount  and  stamp.  Rayner  agreed  to 
take  them  on  such  terms ;  and  the  bankrupt  then  offered  Rayner 
thirty  more  shares,  at  21/".  per  share,  and  to  take  his  acceptance 
for  the  amount  at  four  months,  but  Rayner  declined  to  have 
them  upon  those  terms ;  and  the  bankrupt  then  offered  them  at 

and  the™um-''  ^Oi  per  share,  which  Rayner  agreed  to  take  them  at,  and  to 

allow  the  usual  discount  and  stamp ;  the  bankrupt,  having  a  bill 
stamp  in  his  pocket,  drew  a  bill  of  exchange  on  Rayner  for 

in  the  name  of  405/,  8*.  6rf.,  which  Rayner  accepted :  and  it  was  then  a^eed 

the  vendor.  .  , 

The  contract     (the  bankrupt  not  having  another  stamp  with  him)  that  the 

bankrupt  should  send  a  bill  for  the  balance  to  Rayner,  by  post. 


mining  com- 
pany.   Pur- 
chaser ac- 
cepted bills  of 
exchange  for 
the  amount  of 
the  purchase 
money.    It 
ultimately 
turned  out  that 
the  vendor 


the  purchaser 
producing  the 
transfer  for  50 
shares,  the 
officer  of  the 
company  re- 
fused to  re- 
gister on  ac- 
count of  the 
discrepancy 
between  the 
number  of 
shares  named 


ber  standing 
in  the  com- 
pany's books 


remained  un- 
completed at 
the  time  of  the 
bankruptcy  of 
the  vendor. 

The  purchaser  satisfied  thebills  of  exchange  at  maturity.    Hddt  that  the  19  shares  were  not  in  the 
order  and  disposition  of  the  bankrupt. 


(a)  Reported  by  J.  W.  M.  Fonblanque,  Esq. 
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or  his  acceptance.     On  the  next  day  Rayner  received  from  the      ,  ^^^^-  , 
bankrupt  the  following  letter :  —  Exparte 

Ray  NEB,  IN  BS 

**Mr.  W.  Ray  tier.  HoMMBBaHAM. 

**  Bought  of  A.  B.  Hommersham,  Statement 

£      s.    d. 
*'  30  Shares  in  East  Wheal  Bussell  Mine,  at 

20/.  per  share  -  -  -  -     600     0    0 

Three  months'  interest     -  -  -         7  10     0 

Stamp     -  -  -  -  .         1  12     6 

£608     2     6 

'*  Inclosed  I  send  you  a  draft  to  accept  for  thirty  East  Wheal 
Russell  shares  sold  you  yesterday,  and  inclosed  is  an  order  for 
Mr.  6.  Leigh  to  give  you  transfer  for  the  shares,  or  you  can 
leave  it  till  I  see  you  on  Friday." 

Rayner  immediately  saw  Leigh  upon  the  subject,  when  the 
latter  at  once  repudiated  the  right  of  the  bankrupt  to  deal  with 
any  of  his  property,  whether  of  shares  or  otherwise ;  and  Ray- 
ner sent  the  said  bill  back,  with  a  letter  complaining  of  the 
irregularity.  On  the  16th  of  April  Rayner  received  from  the  bank- 
rupt a  notice,  and  direction  to  the  purser  of  the  mine,  directing 
him  to  enter  the  transfer  on  the  cost  book.  Rayner  also  re. 
ceived  a  bill  of  exchange  drawn  in  the  usual  way  for  the  pur. 
chase  money  and  interest  at  four  months.  Rayner,  fully  believ- 
ing the  bankrupt's  statement  that  he  had  at  the  time  more  than 
fifty  shares  in  the  mine,  accepted  the  bill  and  returned  the  same 
to  the  bankrupt.  Leigh  having  informed  Rayner  that  he  was 
going  to  town  shortly,  and  would  undertake  to  get  the  notice  Or 
direction  duly  registered  at  the  office  of  the  company,  Rayner 
handed  it  to  him  accordingly ;  about  a  fortnight  after  this  Ray- 
ner learned  from  Leigh  that  he  had  not  been  able  to  get  the 
transfer  registered  in  consequence  of  the  bankrupt  not  having 
paid  a  call  which  had  been  made  previous  to  the  sale,  but  that  he 
had  obtwied  a  promise  from  the  bankrupt  that  such  call  should 
be  paid,  and  requested  him  not  to  present  the  transfer  at  the 
office  for  a  short  time.  Rayner  went  up  to  town  soon  after, 
and  about  the  early  part  of  May  called  at  the  office  of  the  mine 
to  ascertain  if  the  bankrupt  had  paid  the  call,  and  found  that  he 
had  not.  On  the  25th  of  May,  Rayner  wrote  to  Beechcroft,  the 
managing  clerk  at  the  mining  office,  to  know  if  the  calls  had 
been  paid,  and  on  the  following  day  received  from  him  the  fol- 
lowing letter :  —  *'  I  am  in  receipt  of  your  favour,  and  beg  to 
say  that  Mr.  Hommersham  has  paid  his  call,  and  that  if  you  send 
your  transfer  it  will  be  registered."    Rayner,  in  reply  to  such 
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,  ^^^^'    ^     letter,  informed  Beechcroft  that  he  would  be  in  town  shortly*  and 

ExpARTB       would  call  with  the  transfer.     Rayner  subsequently  on  the  18th 

l^MttB  tt^  of  June  last,  presented  the  notice  at  the  oflSce,  and  required  the 

fifty  shares  to  be  duly  registered  in  his  name,  whereupon  Beech- 
croft took  the  said  transfer  into  his  hands,  and  referred  to  the 
books  of  the  mine  to  enter  the  same,  but  immediately  afterwards 
stated  to  Bayner  that  he  found  only  nineteen  shares  then  re- 
maining in  the  name  of  the  bankrupt ;  and  he  stated  also  that 
Leigh  had  presented  two  days  ago  a  transfer  from  the  bankrupt 
of  200  shares,  and  that  one  Fauntleroy,  the  gentleman  who  had 
discounted  one  of  the  bills  given  in  payment  for  the  shares  pur- 
chased by  Bayner,  had  presented  a  transfer  of  another  100 
shares,  both  of  which  he  had  registered,  without  considering 
whether  there  were  sufficient  left  to  cover  Bayner's  contract, 
and  he  accordingly  refused  to  transfer  the  nineteen  shares,  upon 
the  ground  that  the  contract  was  a  transfer  of  fifty  shares.  Bay- 
ner then  consulted  his  solicitor,  Mr.  J.  J.  Hubbard,  on  the  sub« 
ject,  who,  with  himself,  made  several  attempts  to  obtiun  an 
interview  with  the  bankrupt,  but  without  success.  Bayner 
afterwards  heard  that  the  bankrupt  had  placed  his  affairs  in  the 
hands  of  Messrs.  Quilter,  Ball,  and  Company,  the  accoimtants. 
Bayner  and  his  solicitor,  failing  in  meeting  with  the  bankrupt, 
went  on  the  28th  of  June  last  to  the  office  of  the  mine,  and  Bayner 
again  formally  presented  the  notice  and  demanded  the  registra- 
tion of  the  same,  to  the  extent  of  all  the  shares  (not  exceeding 
fifty)  then  in  the  name  of  the  bankrupt;  upon  which  Beechcroft 
again  positively  refused  to  register,  on  the  ground  that  he  could 
not  take  an  assignment  of  fifty  as  an  assignment  of  nineteen.  Mr. 
Hubbard,  finding  that  the  bankrupt  had  placed  in  the  hands  of 
Messrs.  Quilter,  Ball,  and  Company,  thirty  shares  in  the  mine, 
gave  them  the  following  notice :  — 

"  Dear  Sirs,  —  I  am  instructed  by  Mr.  William  Bayner,  of 
Manningtree,  to  inform  you  that  on  or  about  the  15th  April 
1853,  he  was,  as  he  alleges,  entrapped  into  a  contract  with  a  Mr. 
A.  B.  Hommersham,  for  the  purchase  of  fifty  shares  in  the  East 
Wheal  Bussell  Mine,  and  induced  to  sign  his  name  to  bills 
amounting  to  1000/.  in  payment  of  the  same,  and  I  now  pro- 
duce to  you  the  direction,  signed  by  the  said  A.  B.  Hommersham 
on  the  said  15th  April  1853,  by  which  he  directed  the  secretary 
or  purser  of  the  said  mine  to  transfer  such  fifty  shares  to  the 
said  William  Bayner.  I  am  also  instructed  to  inform  you  that 
Mr.  Bayner,  not  having  been  able  to  obtain  such  fifty  shares 
or  any  part  thereof,  but  having  heard  that  thirty  of  such  shares 
have  come  into  your  possession,  he  requires,  you,  as  the  holders 
of  such  thirty  shares  (and  without  prejudice)  to  any  criminal  or 
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other  proceedings  which  he  may  be  advised  hereafter  to  take,      ,  ^^^^'  . 
not  to  part  with  the  same  to  any  one  but  himself.  Exarte 

"  Dear  Si«,  you™,  &c.  S^m^iUh  " 

"  J.  J.  Hubbard." 


SiatemeuL 


The  notice  was  acknowledged  by  Messrs.  Quilter^  Ball,  and 
Company. 

On  the  Idth  of  July  1853  the  bill  for  405Z.  8^.  6d.  became 
due,  and  Rayner  compounded  with  the  holder  for  5s.  in  the 
pound,  that  being  the  then  market  value  of  the  4-1 0th  of  the 
shares,  it  being  agreed  by  the  bankrupt  that  the  composition 
was  not  to  affect  his  liability  on  the  bill.  The  balance  has 
been  proved  for  against  the  bankrupt's  estate*  Bayner  is  still 
liable  for  the  6001  bill,  and  the  holder  also,  who  discounted 
the  same  for  the  bankrupt,  now  seeks  to  prove  for  that  amount 
against  the  estate.  On  the  29th  of  October  Rayner  obtained 
from  Beechcroft  the  following  certificate :  — 

**  I  hereby  certify  that  Eayner,  with  his  solicitor,  Mr.  Hub- 
bard^  called  at  Mr.  Murchison's  office,  38.  Threadneedle  Street^ 
three  or  four  months  since,  and  presented  a  transfer  of  fifty 
shares,  in  £.  W.  Bussell  Mine,  from  Mr.  Hommersham  to  Mr. 
Rayner,  and  which  said  transfer  I  refused  to  register,  Mr.  H. 
not  having  that  number  of  shares  in  his  name  at  that  time. 

"  M.  W.  Beechcroft.** 

On  the  same  day  Rayner  saw  Murchison,  the  secretary  of 
the  company,  and  urged  him  to  transfer  the  nineteen  shares 
into  his  name ;  and  he  then,  after  some  little  hesitation,  pro« 
mised  to  transfer  the  same  on  Rayner  signing  a  memorandum 
on  the  notice  of  transfer  of  the  fifty  shares,  of  his  willingness 
to  accept  the  nineteen  shares,  part  of  fifty  shares.  Rayner 
thereupon  left  with  him  the  certificate  obtained  from  Beech- 
croft, together  with  a  memorandum  for  his  approval  to  be  in- 
dorsed  on  the  notice  of  the  transfer,  viz. :  "  I  hereby  agree  to 
accept  nineteen  shares,  part  of  the  fifty  shares  mentioned  in  the 
above  transfer,  without  prejudice  to  my  claim  to  the  remaining 
thirty-one  shares,  as  against  Hommersham."  The  words,  ^^as 
against  Hommersham,"  were  inserted  by  Messrs.  Hancock  and 
Sharp,  the  solicitors  to  the  company.  On  the  31st  of  October 
last  Rayner  received  from  Murchison  a  letter  as  follows :  — 

^^If  you  will  add  the  enclosed  memorandum,  signed  and 
witnessed,  with  the  calls  due,  13/.  6s.  6^.,  I  will  transfer  the 
nineteen  shares  to  you.  I  believe  I  can  give  you  2/.  6s.  net  for 
the  shares ;  but  if  I  was  in  a  position  to  offer  them,  I  might  get 
a  little  more.    If  you  do  sell  them,  I  would  reconmiend  you  to 
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.  ^^^'  ,      buy  a  few  Boringdon  console,  which  I  could  get  you  cheap  just 
ExPARTE      now, — say  21*.  per  share." 
Ratner,  in  rb       Rayner,  on  the  same  day,  replied  as  follows :  — 

HOMMERSHAM.  /  '  J'        f 

Siaiment  *<  J  have  to  thank  you  for  your  favour  of  yesterday,  and  in 

reply  beg  to  state  that  I  cannot,  at  present,  part  with  the  pos- 
session of  the  origiqal  transfer,  which  is  with  my  solicitor,  Mr. 
Hubbard,  and  is  required  for  the  purpose  of  claiming  thirty-one 
other  E.  Bussell  shares,  belonging  to. me,  now  in  the  hands  of 
Hommersham's  assignees ;  and  as  the  original  transfer  has  been 
produced  at  the  office,  and  you  have  a  copy  showing  where  the 
original  is,  I  trust  no  difficulties  will  arise  in  the  transfer  upon 
ipcij  remitting  the  amount  of  call,  12L  16*.  6if.,  not  13/.  6*.  6(/., 
and  sending  you  my  consent  to  take  the  nineteen  shares  as  part 
of  the  fifty  shares  in  the  form  as  altered  by  you.  I  thank  you 
for  the  offer  of  2/.  5*.,  but  I  am  not  disposed  to  sell  at  that 
price,  nor  to  venture  in  Boringdon  consols." 

Bayner  subsequently  saw  Murchison  on  the  subject,  who 
refused  to  transfer  the  shares  except  upon  production  of  the 
original  transfer.  On  the  20th  of  December  Bayner  again 
wrote  to  him  as  follows :  — 

^^  If  you  will  be  so  good  as  to  send  me  the  usual  order  for  pay- 
ment of  the  calls  due  upon  the  nineteen  shares  belonging  to  me, 
standing  in  the  name  of  Hommersham,  I  will  pay  the  amount 
with  the  call  upon  my  other  four  shares  into  Messrs.  Master- 
man's  bank.  I  hope  shortly  to  be  able  to  deposit  the  notice, 
which  is  still  in  the  hands  of  Mr.  Hubbard,  so  as  to  have  the 
transfer  made  to  me.  Can  you  favour  me  with  the  present 
market  price  of  the  shares  ?  " 

No  reply  was  given  to  this  letter,  and  on  the  27th  of  De- 
cember Mr.  Hubbard,  jun.,  accompanied  Bayner  to  the  office 
of  the  company,  and,  in  the  absence  of  Murchison,  left  with  one 
of  his  clerks  the  original  notice  of  transfer,  with^  the  memoran- 
dum indorsed  thereon,  signed  by  Bayner ;  and  at  the  same  time 
induced  the  derk  to  refer  to  his  books  and  inform  him  what 
calls  were  due,  and  upon  what  shares ;  when  he  stated  that  the 
amount  was  17/.  lis.  6d,  which  sum  was  tendered  to  the  derk, 
who,  however,  stated  that  it  must  be  paid  into  their  bankers ; 
and,  accordingly,  on  the  following  morning,  Bayner  paid  the 
amount  to  the  bankers  to  the  credit  of  the  mine,  and  obtained  a 
receipt  for  the  amount.  In  the  latter  part  of  the  same  day» 
Bayner  received  in  London,  from  his  wife  at  Manningtree,  the 
original  transfer,  which  had  been  returned  to  him  at  Manning- 
tree  by  Murchison's  derk,  with  the   following    observation 
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written  on  the  envelope :  **  The  enclosed  is  returned  by  Mr.  ^      , 

Murchison's  prder."  On  the  28th  of  December  a  meeting  of  Expartb 
the  shareholders  of  the  mine  was  held  at  Murchison's  office,  at  hommebsbl^ 
which  meeting  Mr.  Hancock  was  present  This  meeting  ^  statement 
Rayner  attended ;  and  after  the  meeting  was  broken  up^  Mur- 
chison  informed  Bayner  that  he  should  not  transfer  the  nine- 
teen shares  to  him,  as  he  had  received  a  notice  from  the  as- 
fflgnees  of  the  bankrupt  not  to  do  so,  they  saying  that  Bayner 
had  not  paid  the  consideration  for  them.  Bayner  has  already 
paid  upwards  of  lOOL  in  respect  of  one  of  the  bills  (t.  e.  the  bill 
for  405/.  Ss.  6d,)y  and  he  is  liable  to  pay  the  amount  of  the 
other  bill  for  610/.  12«.,  with  interest  and  costs.  The  mine  is 
conducted  on  the  cost-book  principle,  and  among  its  rules  and 
regulations  is  the  following :  *^  That  the  shares  of  this  adven- 
ture shall  be  transferable  by  deed,  or  notice  of  transfer,  in  the 
usual  form,  forwarded  to  the  committee,  who  shall  immediately 
acknowledge  the  receipt  of  it  to  the  purchaser,  and  register  the 
same  in  the  transfer  books  of  the  adventure ;  but  no  register  of 
such  transfer  shall  be  made  by  the  committee  unless  all  calls 
which  have  been  previously  made  shall  have  been  first  duly 
paid  upon  all  the  shares  standing  in  the  name  of  the  party  pro- 
posing to  transfer  any  part  of  the  same.*' 

Hommersham  has  been  adjudicated  a  bankrupt,  and  Bayner 
claimed  the  nineteen  shares  now  in  the  hands  of  his  assignees. 

The  facts  were  agreed  upon  by  all  necessary  parties,  (a) 

Mr.  Collyevy  for  the  assignees,  contended  that  the  shares  re-      'Argumenu 
maining  in  the  bankrupt's  name  in  the  books  of  the  company 
were  in  the  order  and  disposition  of  the  bankrupt  at  the  time  of 
the  adjudication,  and,  therefore,  passed  to  the  assignees. 

Mr.  Lucasy  for  Bayner,  relied  on  the  bona  fides  of  the  pur- 
chase, and  the  adequacy  of  the  consideration  given,  as  well  as 
on  the  efforts  made  by  Bayner  to  have  a  proper  legal  transfer 
made  to  him,  to  take  the  nominal  ownership  of  the  bankrupt  in 
the  shares  out  of  the  terms  of  the  statute,  as  not  ^^  being  in  his 
order  and  disposition,  or  reputed  ownership,  &c.,  with  consent 
of  the  true  owner."  (A) 


Mb.  Commissioner  Goulbubn.  It  appears  clear  that  this 
was  a  contract  by  Bayner  with  the  bankrupt,  founded  on  a  good 
and  sufficient  consideration,  though  the  legal  conditions  neces- 
sary to  give  it  effect  were  not  satisfied  at  the  time  of  the  bank- 
niptcy,  but  that  cannot  be  imputed  to  the  default  or  negligence 
of  the  purchaser ;  on  the  contrary,  he  used  every  effort  to  per- 


JudgmtnL 


(a)  12  &  IS  Vict.  c.  106.  8. 12. 
B.  &  I.— VOL.  I. 


(b)  12  &  13  Yict.  c  106.  s.  125. 
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^^54.         {qqi  hjg  legal  title  to  the  shares,  or  as  many  of  them  as  the 

ExpARTE      bankrupt  was  possessed  of.     I  think,  under  the  circumstances, 

Ratner,  in  re  tiijg  contract  is  one  that  would  be  carried  into  effect  in  Equity, 

HOMMERSHAM.  .11.1,  ^      1  • 

notwithstandmg  the  absence  oi  the  circumstances  necessary  to 


Judgment, 


establish  it  at  Law  under  the  well-known  doctrine,  '^  Factum  est 
quad  fieri  debet^  In  my  opinion,  the  order  and  disposition 
clauses  do  not  apply  to  the  present  case,  and  I  must  decide  that 
the  shares,  now  registered  in  the  bankrupt's  name,  belong  to 
Raynen 

Solicitors :  Bridger  §•  Collins  ;  Hubbard. 


coctbt  op 
Bankruftct. 

May  15. 
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premises  as- 
si^ed,  dis- 
missed with 
costs. 

Statement 


EXPARTE  FURBER,  IN  RE  BARUGR  {a) 

Before  Mr.  Commissioner  Fonblanque. 

1  HIS  was  the  petition  of  Charles  Furber,  auctioneer  and 
broker  to  the  Sheriff  of  Middlesex  (A),  stating  that  on  the  23rd 
of  November  1850  (previous  to  the  adjudication),  the  petitioner, 
at  the  request  of  the  bankrupt  (Barugh),  paid  to  the  Sheriff  of 
Middlesex  2467.  ll^.,  the  amount  of  five  several  executions 
levied  on  the  premises  of  the  bankrupt,  and  that  at  the  time  of 
such  payment,  the  petitioner  had  no  notice  whatever  of  any  act 
of  bankruptcy  committed  by  the  bankrupt.  That  the  sheriff, 
with  the  consent  of  the  bankrupt,  executed  to  the  petitioner  a 
bill  of  sale  of  all  the  furniture  and  stock-in-trade  of  the  bank- 
rupt, and  that  the  petitioner  entered  into  possession  of  the  same, 
and  continued  in  possession  up  to  the  4th  of  March  1851.  That 
the  petitioner  advertized  the  sale  of  the  furniture  and  stock  for 
the  6  th  of  February  1851,  but,  at  the  request  of  the  solicitors 
for  the  assignees  of  the  bankrupt,  the  sale  was  postponed  until 
the  4th  of  March,  the  assignees  undertaking  to  pay  the  ex- 
penses of  the  postponement,  amounting  to  8Z.  4^.  6^.,  and  which 
the  assignees  now  refuse  to  pay.  That  at  the  time  when  the 
petitioner  was  proceeding  to  sell,  he  paid  the  sum  of  37/.  15^. 
for  rent  and  taxes,  under  the  apprehension  that  distress  would 
be  levied. 

On  the  19th  of  December  1850,  the  petitioner  sold  the 
equity  of  redemption  of  the  bankrupt's  premises  (which  had 
been  previously  mortgaged)  for  the  sum  of  435/.,  and  paid  over 
that  sum  to  the  official  assignee,  less  20/.  for  fixtures  assigned 
to  him  by  the  bill  of  sale. 

On  the  4th  and  5th  of  March  1851,  the  petitioner  sold  the 


(a)  Reported  by  J.  W..M.  Fonblanque,  Esq. 
\b)  See  Graham  v.  Furber^  2  Com.  L.  Rep.  10. 
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EXPARTE 

FURBEB, 

IN  RE 

Baruoh. 


Arguments 


furniture,  &c.,  for  330/.  ISs*,  and  out  of  that  sum  he  repaid 
7/.  I5s.  to  the  purchaser  of  an  oil  tank,  left  on  the  premises  at 
the  request  of  the  assignees,  as  well  as  the  necessary  expenses 
of  the  sale  incurred  by  him,  amounting  to  25/.  11 9.  He  now 
claimed  the  last^mentioned  sum,  the  costs  of  postponing  the  sale,  Statement 
the  sums  paid  by  him  for  rent  and  taxes,  and  the  value  of  the 
tank,  —  in  all,  79/.  5s.  Mr.  Graham,  the  official  assignee,  and 
Underwood,  the  trade  assignee,  on  the  12th  of  December,  re- 
covered the  sums  of  20/.  ds.  and  330/.  16^.  from  the  petitioner 
on  the  ground  that  the  bill  of  sale  was  invalid,  which  sums 
have  been  paid.  The  petitioner  holds  no  security  for  the  sums 
claimed  to  be  due  to  him,  and  prayed  that  he  might  be  at  liberty 
to  prove  for  the  sums  paid  by  him  on  account  of  the  bankrupt, 
and  that  he  might  be  entitled  to  be  paid  in  full  such  sums  as  he 
had  paid  for  rent,  &c.,  and  the  expenses  of  the  sale. 

Mr.  Lawrence^  solicitor,  for  the  petitioner.     There  has  been 
an  actual  advance  of  246/.  II5.,  which  is  still  a  subsisting  debt, 
although  the  security  for  it  has  been  declared  void.     The  estate 
has  been  benefited  by  the  withdrawal  of  the  executions  to  that 
amount.     It  has  also  had  the  benefit  of  the  rent  and  the  other 
payments,  which  properly  attached  to  the  premises,  and  which 
must  have  been  paid  by  the  assignees  had  they  been  in  possession. 
Mr.  BagUy^  for  the  assignees,  referred  to  Graham  v.  Fur- 
ber  {a)y  and  read  the  examinations  (i)  of  Furber,  to  show  an 
arrangement  to  permit  the  bankrupt  to  repurchase  the  goods,  &c* 
assigned  by  the  bill  of  sale,  and  to  show  that  notices  were 
served,  by  the  assignees,  on  Furber,  requiring  him  not  to  sell, 
and  requesting  him  to  submit  any  question  as  to  the  right  to 
the  bankrupt's  property  to  the  jurisdiction  of  this  Court  (c), 
which  he  refused  to  do. 

Furber's  alleged  debt  arises  out  of  a  fraudulent  transaction  to 
which  he  was  a  party,  with  full  knowledge  of  its  intention  and 
effects,  and  in  which  he  took  advantage  of  his  position,  as 
broker  to  the  sheriff.  He  has  been  compelled  at  Law  to  refund 
the  value  of  the  property  dealt  with ;  he  cannot  prove  for  that 
amount :  Re  Sharp  {d\  Hall  v.  Wallace  (e).  Columbine  v.  Pen- 
nell  (f)»  Hiffinbotham  v.  Holme*  {g) 

The  payments  for  rent,  &c.,  are  subsequent  to  the  bank- 
ruptcy. The  Court  will  not  strain  the  jurisdiction  in  such  a  case 
to  charge  the  assignees.  They  were  for  the  petitioner's  benefit, 
and  the  necessity  for  his  making  them  arose  out  of  his  original 


(a)  2  Com.  L.  Rep.  10. 

(b)  From  the  proceedings. 

(c)  12  &  13  Vict.  c.  106.  8.  12. 
{d)  3M.  D.  &D.  490. 


u  2 


(e)  7  M.  &  W.  353. 

(/)V.  C.  Stuarty    23rd    March, 

1853. 
C^)  19  Ves.  88. 
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wrong.     There  was  no  legal  obligation  against  Furber.     The 
claim  for  commission  on  the  sale  cannot  be  sustained. 

Mr.  Cohkissioner  Fokblakque.  The  chum  of  the  peti- 
tioner is  under  two  heads :  firsts  to  prove  for  money  advanced ; 
and,  second,  to  be  paid  in  full  certain  sums  expended  on  the 
property  of  the  bankrupt,  bj  which  it  has  been  said  that  the 
estate  has  been  benefited.  The  right,  under  either  head,  de- 
pends on  the  construction  of  the  Bankrupt  Law  Consolidation 
Act.  (a) 

Now,  the  whole  transaction  was  brought  before  the  Court  of 
Common  Pleas,  and  there  declared  to  be  in  itself  an  act  of 
bankruptcy.  lam  therefore  precluded  from  entertaining  any 
question  as  to  its  bona  Jldes^  or  the  want  of  notice  of  its  legal 
effect  as  an  act  of  bankruptcy. 

The  circumstance  of  the  payment  of  the  execution  creditors, 
and  the  withdrawal  of  the  executions,  are  affected  by  the  same 
conditions ;  and  if  I  were  to  admit  this  proof  on  the  ground  of 
any  benefit  that  the  estate  may  have  received,  I  should  make  a 
precedeat  for  substantiating  every  dealing  with  a  bankrupt  on 
the  eve  of  bankruptcy,  and  with  notice  of  an  act  of  bankruptcy, 
in  defiance  of  the  express  provisions  of  the  statute.  I  must 
take  the  same  view  of  this  transaction  as  was  taken  by  the 
Court  of  Common  Pleas,  viz.,  that  it  was  intended  to  be  for 
Furber's  own  benefit,  and  that  it  was  most  improper. 

As  to  the  payment  made  in  respect  of  charges  which  are  said 
to  have  properly  attached  to  the  preniises,  they  were  made  by 
Furber  in  his  own  wrong,  and,  under  such  circumstances,  he  is 
not  in  a  position  to  claim  any  Equity.  The  petition  must  be 
dismissed  with  costs. 

Solicitors:  Trehernif  White;  Evans. 

(a)  12  &  13  Vict.  c.  106.  b.  1(55. 


.    RE  LOUISA  SMITH,  (i) 
Before  Mb.  Commissioneb  Fane. 
1  HE  facts  are  fully  set  out  in  the  judgment. 

Mb.  Comhissioneb  Fane.    This  was  an  application  by 
Miss  Breeze  for  the  value  of  some  furniture  and  other  property 

{b)  Reported  by  J.  W.  M.  Fonblanque,  Esq. 

debt,  secured 

bj  a  promissory  note,  — Heid  Toid  as  an  act  of  bankraptcy  after  possession  taken  and  sale  prior  to 

the  adjudication. 


Court  oj 
Bankbuftct. 

June  2. 

Bill  of  sale  by 
a  lodging* 
bouse  keeper 
of  all  ber 
bousebold 
furniture  in 
consideration 
of  a  bygone 
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which  had  been  seized  and  sold  by  Smith's  assignees,  Miss 
Breeze  duming  under  a  bill  of  sale,  dated  the  31st  of  Marcb 

1853,  by  which  the  goods  in  question  had  been  conveyed  to  her 
as  security  for  a  loan  of  1007.  and  interest,  and  under  which 
bill  she  had  taken  possession  hostilely  on  the  21st  of  January 

1854.  On  the  26th  of  January,  Smith  committed  an  act  of 
bankruptcy,  on  which  a  petition  in  bankruptcy  issued. 

I  was  at  first  inclined  to  decide  in  Miss  Breeze's  favour,  on 
the  ground  that  possession  had  been  actually  taken  in  a  hostile 
way  four  or  five  days  before  the  act  of  bankruptcy ;  but,  on 
full  consideration,  I  am  by  no  means  sure  that  the  decision 
would  have  been  right,  even  if  no  prior  act  of  bankruptcy  had 
existed ;  but  it  now  appears  that  Miss  Smith  had  committed 
an  act  of  bankruptcy  by  executing  the  bill  of  sale  of  the  31st  of 
March  1853.  As  to  that,  it  appears  that  Miss  Breeze's  original 
loan  was  made  in  January  1853,  and  was  secured  by  a  pro- 
missory note  payable  on  demand.  In  March  following.  Miss 
Breeze  insisted  on  repayment  or  security,  upon  which  the  deed 
of  31st  of  March  was  executed.  Now,  that  deed  was  a  sub- 
stantial transfer  of  the  whole  of  Miss  Smith's  stock-in-trade,  her 
trade  being  that  of  a  lodging-house  keeper,  and  the  deed  cover- 
ing all  the  furniture,  &c.,  in  the  house.  This  deed  was,  there- 
fore, an  act  of  bankruptcy,  under  the  authority  of  Graham  v. 
Chapman  (a),  Exparte  Bailey  Re  Barrell  {b\  and  Cannan  v. 
Smith  (c) ;  and,  therefore,  there  was  an  act  of  bankruptcy  over- 
riding the  taking  possession  on  the  21st  of  January  1854. 

Solicitors:  Linklaters;  Dollmaru 


1854. 

s      ,       » 

I 

Re  Louisa 
Smith. 

Judgment 


(a)  12  C.  B.  Rep.  85. 

iP)  1  Bank.  &  Insolv.  Rep.  48. 


(c)  1  Com.  L.  Rep.  179. 


IiOBl>6 

EXPARTE  EMERY,  RE  BRADBURY,  (d)  Jcwicb» 

^p  March  10. 

1  HIS  was  an  appeal  by  the  petitioning  creditor  against  an  A  mortgagee 
order  of  Mr.  Commissioner  Danielle  annulling  the  adjudication  ^lon^blf  to  a 
on  the  ground  that  the  bankrupt  was  not  a  trader.  bankrupt. 

The  ground  on  which  it  was  contended  that  the  bankrupt  was  ^JJJ  g^]^  ^ij 

the  assignees 
(d)  Reported  by  H.  C.  Jones,  Esq.  as  being  in 

the  reputed 
ownership  of  the  bankrupt,  applied  to  annul  the  ac^udication,  the  time  having  elapsed  after  which 
the  bankrupt  himself  could  not  apply  for  that  purpose,  and  the  Commissioner  granted  the  ap- 
plication, on  the  ground  that  the  l^mkrupt  was  not  a  trader  within  the  meaning  of  the  Bankrupt 
liaws.  The  Court  of  Appeal,  being  satisfied  on  the  evidence  that  the  application  to  annul  was 
made  at  the  instigation  and  for  the  benefit  of  the  bankrupt,  reversed  the  decision  of  the  Commis- 
sioner, and  restored  the  adjudication^  without  deciding  whether  the  bankrupt  was  or  was  not  a 
trader. 

u  3  .  ' 
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EZPABTE 
ElIE&T,  RE 
B&ADBURT. 

Statement, 


Ar^tantnU 


liable  to  the  Bankrupt  Laws^  was^  that  he  was  a  shareholder  in 
a  company,  whose  business  consisted  of  getting  and  selling 
ore.  The  company  got  its  ore  by  virtue  of  a  deed  grantiqg  a 
license  to  get  minerals  out  of  certain  property.  The  deed  did 
not  purport  to  give  any  estate  in  the  land,  but  only  a  right  (not 
exclusive)  to  enter  and  dig  for  the  minerals.  No  fixed  payment 
was  reserved,  but  payment  was  to  be  made  to  the  owners  of  the 
land  at  a  specified  rate,  according  to  the  quantity  of  minerals 
actually  obtained.     . 

Bradbury  was  adjudicated  bankrupt  on  the  12th  of  August 
1853.  On  the  17th  of  August,  Susanna  Alcock,  a  sister  of  the 
bankrupt's  wife,  gave  notice  to  the  assignees  that  the  furniture 
in  the  bankrupt's  house  had  been  assigned  to  her  by  bill  of  sale, 
dated  2nd  of  July  1853,  as  a  security  for  a  debt  due  from  him. 
to  her.  The  goods  were  taken,  however,  by  the  assignees,  and 
sold  as  being  in  the  order  and  disposition  of  the  bankrupt.  Upon 
this  Mrs.  Alcock  commenced  an  action  of  trover  against  them 
on  the  7th  of  December,  and  then  presented  a  petition  to  annul 
the  adjudication,  on  the  grounds  of  there  being  no  good  peti- 
tioning creditor's  debt,  and  that  there  was  no  trading.  The 
petitioning  creditor  disputed  the  fact  of  there  being  anything 
due  to  Mrs.  Alcock,  and  stated  by  his  affidavit  that  he  believed 
that  the  application  was  made  at  the  instance  of  the  bankrupt^ 
and  to  relieve  him  from  the  effect  of  his  having  admitted  at 
his  examination  on  the  17th  of  November  1853,  that  he  had 
within  six  months  preceding  that  time  lost  more  than  20/.  in 
one  day  by  bets  upon  horses.  Mrs.  Alcock  did  not  file  any 
affidavit  contradicting  this.  It  was  stated  that  she  was  too  ill 
to  be  able  to  attend  in  Court  to  be  examined.  The  Commis- 
sioner decided  that  there  was  a  good  petitioning  creditor's  debt, 
but  that  the  bankrupt  was  not  a  trader;  and  considering 
that  the  bringing  of  the  action  rebutted  the  charge  of  col- 
lusion between  Mrs.  Alcock  and  the  bankrupt,  he  annulled  the 
adjudication. 

Mr.  SwanstoTiy  and  Mr.  De  Gex^  in  support  of  the  appeal, 
contended  that  the  bankrupt  was  a  trader,  as  being  a  partner  in 
a  company  getting  and  dealing  in  ores,  such  ores  not  being  the 
produce  of  their  own  land.  The  course  of  the  company  was  to 
work  for  the  ores  under  a  license  from  the  owner  of  the  land, 
giving  them  no  estate  whatsoever  in  the  land,  they  paying  the 
stipulated  sums  for  the  privilege  of  getting  the  ores.  Thus  the 
company  were  mere  buyers  of  minerals  from  the  landowners  at 
a  stated  price,  which  minerals  they  sold  after  dressing  and  pre* 
paring  them  for  sale.  This  was  a  buying  and  selling  of  chattels, 
and  had  the  legal  effect  of  rendering  the  company  traders  within 
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the  meaning  of  the  Bankrupt  Laws :  Exparte  Harrison,  (a)  The 
cases  of  Parker  v.  Wells  (i),  and  Sutton  v.  Wheeler  (c),  and  the 
observations  of  Lord  Tenterden  in  Doe  v.  Wood  (d\  were  cited> 
and  also  various  other  cases  which^  as  the  decision  did  not  turn 
on  this  point,  do  not  need  further  notice.  They  contended,  fur- 
ther, that  the  Court  would  not  afBrm  the  Commissioner's  deci- 
sion annulling  the  adjudication,  but  leave  Mrs.  Alcock  to  her 
remedy  at  law  against  the  assignees  in  respect  of  the  goods,  and 
cited  Exparte  Maxwell  (e\  Exparte  Bowefs^f),  and  Exparte 
Bower  {jg\  as  showing  that  the  Court  might  refuse  to  annul  an 
adjudication,  even  when  invalid. 

Mr.  Bacon  and  Mr,  Speed  were  requested  by  the  Court  to 
confine  their  arguments,  in  the  first  place,  to  the  question 
whether  the  Court  ought,  in  the  exercise  of  its  discretion,  to 
annul  in  the  particular  circumstances  of  the  case.  They  con- 
tended that  no  case  of  collusion  between  Mrs.  Alcock  and  the 
bankrupt  was  made  out,  and  that  after  the  expense  of  the 
present  proceedings  had  been  incurred,  the  Court  would  not 
oblige  her  to  incur  further  expense  by  trying  the  validity  of  the 
adjudication  at  Law.  The  argument  on  the  question  of  trading 
was  not  proceeded  with. 

Mr.  Swanston  was  not  called  upon  to  reply. 

The  Lord  Justice  Knight  Bruce.  It  is  not  necessary 
to  give  any  opinion  on  the  question  whether  this  bankrupt  was 
a  trader,  but  I  will  assume,  in  the  respondent's  favour,  that  he 
was  not.  The  adjudication  took  place  in  August  last,  and  the 
bankrupt  is  precluded  by  lapse  of  time  from  questioning  it.  (7^) 
Whether  it  be  good  or  bad,  it  must,  as  against  him,  be  treated  as 
good.  If  the  application  to  annul  had  been  by  him,  it  is  con- 
ceded  that  it  must  have  failed.  The  party  applying  is  Mrs. 
Alcock,  who  lived  with  the  bankrupt,  and  had  a  bill  of  sale  of 
his  furniture  to  secure  a  debt,  or  alleged  debt,  probably  a  true 
debt,  from  him  to  her.  The  assignees  sold  these  goods  as  being 
in  the  reputed  ownership  of,  and  within  the  order  and  dispo- 
sition of,  the  bankrupt.  If  the  adjudication  be  invalid,  Mrs. 
Alcock  can  recover  damages  at  Law  for  the  conversion.  After 
the  time  had  elapsed  after  which  the  bankrupt  could  not  dispute 
the  validity  of  the  adjudication,  he  admitted  an  act  of  gambling 
8u£Bcient  to  preclude  him  from  ever  obtaining  a  certificate. 
After  this  an  application  to  annul  the  adjudication  is  made  by 


(a)  1  B.  C.  C.  172. 

{b)  1  T.  R.  34. ;  1 B.  C.  C.  ITP.  n. 

(c)  7  East,  442. 

(rf)  2  B.  &  Aid.  724. 

(e)  3  M.  D.  &  De  G.  708. 

(/)  1  De  G.  M.  &  G.  460. 


(g)  1  De  G.  M.  &  G.  468. 

(h)  12  &  13  Vict.  c.  106.  8.  233. ; 
Exparte  Carter,  1  De  G.  M.  &  G. 
212.;  S.' C.  sub.  nom*  Carter  v. 
Dimmocky  anti  12.  &  4  H.  L.  Cas. 
337. 


1854. 

Exparte 
Emsbt,  rb 
Bradbury. 

Argument 


Judgment. 


u  4 


268 


THE  BANKRUPTCY  AND  INSOLVENCY  REPORTS- 


1854. 
' , ' 

EXPARTB 

Ehert,  RB 
Bradburt. 

Judgment, 


Mre.  Alcock.  The  petitioDing  creditor  has  filed  an  affidavit, 
stating  his  belief  that  this  application  has  been  made  at  the 
instance  of  the  bankrupt  and  for  his  benefit.  The  bankrupt  has 
made  no  affidavit  before  us,  nor  has  Mrs.  Alcock.  It  may  be  well 
understood  that  she  was  not  able  to  attend  to  be  examined,  but 
she  might  have  made  an  affidavit,  and  she  actually  did  make  one 
in  the  Court  below.  The  affidavit  of  the  petitioning  creditor  is, 
therefore,  wholly  uncontradicted.  It  is,  on  these  materials, 
impossible  not  to  come  to  the  conclusion  that  the  application  to 
annul  was  that  of  the  bankrupt,  made,  in  the  name  of  his  sister- 
in-law,  Mrs.  Alcock.  Under  these  circumstances  we  are  of 
opinion  that,  in  the  exercise  of  a  sound  judicial  discretion,  we 
ought  to  allow  the  adjudication  to  remain.  Mrs.  Alcock's  right 
of  proceeding  at  Law  we  do  not  interfere  with,  but  for  my  own 
part  I  am  of  opinion  that  the  costs  of  the  application  to  the 
Commissioner  ought  to  be  paid  by  her. 

The  Lord  Justice  Turkeb.  I  am  of  opinion  that  it 
would  be  very  dangerous  to  allow  other  parties  to  take  pro* 
ceedings  at  the  instance  of  a  bankrupt  to  annul  the  adjudication, 
when  he  himself  clearly  could  not  do  so.  Here  we  have  a 
distinct  affidavit  by  the  petitioning  creditor,  that  he  believes  the 
present  proceedings  to  annul  are  taken  at  the  instigation  of  the 
bankrupt,  and  there  is  no  evidence  to  contradict  this.  It  is  said 
that  the  facts  of  the  case  show  the  belief  to  be  ill-founded,  but 
I  think  that  the  facts  tend  the  other  way.  Mrs.  Alcock  did 
not  make  any  application  to  annul,  until  after  the  bankrupt  had 
admitted  the  commission  of  an  act  which  would  prevent  his  ever 
obtaining  a  certificate.  I  think  she  must  pay  the  costs  of  the 
proceedings  before  the  Commissioner.  The  petitioner's  costs  of 
the  present  appeal  must  come  out  of  the  estate,  and  there  will 
be  no  order  as  to  Mrs.  Alcock's  costs  of  the  appeal. 

Solicitors :   William  Berry ;  Ivimey. 


Court  for 

Rblebf 

OF  Iksolvbmt 

Debtors. 

JwM  20. 

A  discbarge 

on  bail  being 

clearly  given 

by  sect.  38.  of 

1  &  2  Vict 

c.  110.  tbe 

Court  will 

rather  enlarge  , 

than  cnrtail  the  privilege.    Where,  therefore,  matters  were  shown  in  evidence  against  Ia,  whicn 

the  Coart  intimated  would  be  taken  into  consideration  in  giving  judgment,  on  application,  the  bail 

was  enlarged,  and  the  insolvent  discharged  until  his  adjourned  hearing. 


RE  DAVID  MOSS  LYONS,  (a) 
Before  Mr.  Commissioner  Murphy. 

1  HE  insolvent,  who  had  filed  a  petition  under  1  &  2  Vict, 
c.  110.,  and  had  been  discharged  on  bail,  appeared  to  be  heard. 
He  had  petitioned  the  Court  in  October  last,  under  the  pro- 

(a)  Reported  bj  E.  H.  Reed,  Esq. 
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tection  statutes^  as  a  trader^  but  owing  debts  amounting  in  the 
whole  to  less  than  300Z.  He  did  not  appear  oa  his  interim 
order,  and  the  case  was  struck  out  of  the  list.  Being  taken 
in  execution  by  a  creditor  whose  debt  was  set  out  in  the 
schedule,  he  applied  to  the  Court  to  dismiss  his  petition, 
alleging  as  an  excuse  for  his  nonappearance,  that  subsequently 
to  presenting  the  petition,  his  father,  who  had  advanced  him 
money,  which  he  had  received  as  a  gift,  had  claimed  to  be  a 
creditor  in-  respect  thereof;  and  believing  the  point  would 
be  made  against  him,  and  his  debts,  in  consequence,  increased 
beyond  300/.,  he  had  not  appeared,  as  officers  were  in  attend- 
ance to  take  him  in  execution.  The  petition  was  dismissed, 
and  the  insolvent  then  filed  another  under  the  prison  statutes, 
upon  which  he  appeared  to-day.  The  debts  now  amounted  to 
considerably  more  than  300/.,  there  being  many  creditors  in- 
serted whose  names  were  entirely  omitted  from  the  former 
schedule.  The  case  being  adjourned  for  further  evidence,  Mr. 
Nicholh  applied  that  bail  may  be  enlarged. 

Mr.  Sargood  objected,  and  called  the  attention  of  the  Court 
to  the  allegations  of  the  former  schedule.  The  insolvent  had 
sworn  ^^  that  your  petitioner  has  examined  the  said  schedule, 
and  that  such  schedule  contains  a  full  and  true  account  of  your 
petitioner's  debts,  and  the  claims  against  him,  with  the  names 
of  his  creditors  and  claimants,  and  the  dates  of  contracting  the 
debts  and  claims  severally."  There  could  be  no  mistaking  the 
phraseology  of  the  petition ;  the  insolvent  was  fully  aware  to 
what  he  had  pledged  himself,  and  it  was  idle  to  urge  the  excuse 
of  forgetfulness  as  an  answeir  to  the  omission  of  a  variety  of 
creditors.  The  process  of  the  Court  had  been  abused,  inasmuch 
as  the  insolvent  had  sworn  to  facts  which  he  knew  to  be  untrue, 
and  he  was  the  last  man  to  whom  the  indulgence  of  bail  ought 
to  be  granted. 

Mr.  NicholU.  It  was  an  entirely  new  principle  to  punish  a 
person  under  one  petition  for  errors  committed  under  another. 
If  the  insolvent  had  misconducted  himself,  he  had  been  punished ; 
the  former  petition  was  dismissed,  and  the  expenses  attending  it 
had  conferred  no  corresponding  benefit  on  the  petitioner.  If 
peijury  had  been  committed,  an  indictment  was  the  remedy,  but 
as  far  as  the  present  petition  was  concerned  no  wrong  had  been 
done,  and  the  Court  could  not  import  the  errors  of  a  former 
petition  into  the  present  application.  The  insolvent  must  now 
be  judged  under  the  prison  statute,  and  if  the  creditors  had  a 
complaint  they  would  there  find  an  ample  remedy. 


1854. 


Re  David 
Moss  Lyons. 

Statement 


AryumenL 


Mb.  Commissioner  Murphy.      The  Act  of  Parliament      Judgment 
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Re  David 
Moss  Lyons. 

JudgmenL 


leaves  the  discharge  of  an  insolvent  on  bail  entirely  in  the  dis- 
cretion of  the  Court ;  but  the  privilege  being  clearly  given,  I 
would  rather  enlarge  than  curtail  it.  I  do  not  mean  to  say  I 
am  satisfied  with  the  conduct  of  the  insolvent.  I  am  not ;  but 
I  do  not  wish  to  derogate  from  a  privilege  the  Legislature  has 
expressly  granted.  When  I  discharge  on  bail  I  consider  two 
things;  in  the  first  place,  will  the  insolvent  appear?  In  the 
second  place,  if  he  does  not,  will  the  bail  be  available  ?  I  have 
no  reason  to  doubt  here  either  the  one  or  the  other  proposition  ; 
and  I  shall,  therefore,  allow  the  insolvent  to  be  at  liberty  until 
the  adjourned  hearing ;  but  I  do  not  mean  to  say  that  I  shall 
not  then  take  the  matters  that  have  been  proved  before  me  to- 
day into  consideration  in  giving  my  judgment. 
Attorney:   Govett. 


Court  for 

Relief 

OF  Insolvent 

Debtors. 

June  20. 

The  Court 
has  power, 
under  sect  10. 
7&8Vict. 
c.  96.,  to  make 
an  order  for 
the  payment 
of  the  costs 
of  petitioning 
oat  of  an 
insolvent's 
estate. 

Judgment 


EE  PHILIP  JOHN  JAMES,  (a) 
Before  Mb.  Commissioner  Murphy. 

IVlE.  DUNCAN  moved  that  the  balance  of  costs  due  to  the 
insolvent's  attorney  be  paid  out  of  assets  in  Court  to  the  credit 
of  the  estate. 

Mb.  Commissioner  Murphy.  The  Act  neither  expressly 
provides  nor  prohibits  the  allowance  of  costs  to  an  insolvent's 
attorney ;  but  the  10th  section  enacts  that  an  allowance  may  be 
made  to  an  insolvent  for  his  support;  and  in  granting  appli- 
cations of  this  description,  the  Court  acts  under  this  section. 
The  attorney  may  have  the  balance  of  costs  due  to  him,  but  the 
motion  must  be  for  an  allowance  to  the  insolvent. 

Attorney:  DanielL 

(a)  Reported  by  E.  H.  Reed,  Esq. 


Court  fo& 

Relief  RE   JOHN  BUCKWELL.  (*) 

OF  Insolvent 

^^'^^'  Before  The  Chief  Commissioner. 

June  21.  Yxy 

An  iDsolvent       1  HE  insolvent,  who  described  himself  as  a  carpenter  and 
custody  for        builder,  appeared  on  his  order  for  hearing.    He  Was  opposed  by 

covere?iS^ln  (^)  Reported  by  E.  H.  Reed,  Esq. 

action  brought 

against  himself  and  wife  for  a  slander  committed  by  the  wife  is  in  custody  within  the  meanmg  of 

the  78th  section,  1  &2  Vict  c.  110.,  and  the  plaintiff  in  such  action  is  entitled  to  an  advers 

adjudication  thereunder  against  such  intoWent. 
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the  detaining  creditor^  who  had  brought  an  action  against  him 
and  his  wife  for  slander  committed  by  the  wife.  It  was 
admitted  the  insolvent  had  declined  to  apologize  when  the  writ 
was  issued,  and  he  justified  the  fact  by  declaring  a  disbelief  in  the 
complaint  alleged  against  his  wife.  At  the  trial  witnesses  were 
called  for  the  plaintiff  and  the  defendant,  and  a  verdict  was  re- 
turned for  40«.  damages.  The  costs  were  taxed  at  33/.  17^.  4dl 
Subsequently  to  judgment  being  signed  the  insolvent  had 
offered  lOZ.  in  satisfaction  of  the  damages  and  costs,  with 
an  intimation  that  this  Court  would  be  applied  to  in  the 
event  of  the  offer  being  refused.  The  plaintiff  declined  the 
offer,  and  shortly  after  the  insolvent  was  taken  in  execution  at 
his  suit. 

Mr.  NicholU  submitted  that  the  plaintiff  was  entitled  as  of 
right  to  a  judgment  under  the  78th  section. 

Mr.  Sargoody  for  the  insolvent  contended,  the  true  construc- 
tion of  the  Act  could  refer  only  to  a  slandei:  committed  by  the 
husband.     No  moral  responsibility  attached  to  him  for  the  mis- 
conduct of  his  wife,  and  it  would  be  a  monstrous  addition  to 
his  legal  obligations  to  remand  him  to  prison,  and  punish  him 
for  an  act  of  which  he  was  entirely  innocent :  Larkin  v.  Mar^ 
shall  {a)  contained  a  dictum  o(  Aldersan  B.,  illustrating  the  true 
construction  of  a  similar  section  in  the  Bankrupt  Law  Con- 
solidation Act  (b) :  Larkin  v.  Marshall  was  an  application  for 
the  discharge  of  a  married  woman,   who  had  been  taken  in 
execution  for  damages  recovered  in  an  action  against  herself 
and  her  husband,  for  an  assault  committed  by  the  female  de- 
fendant.   Subsequently  to  the  action  the  husband  obtained  the 
protection  of  the  Bankruptcy  Court,  and  Mr.  Baron  Parke  in 
the  course  of  the  argument,  said :  '^  It  appears  that  the  husband 
cannot  be  taken  in  this  case,  as  he  has  a  protecting  order  under 
the  Bankruptcy  Act :  is  there  any  precedent  for  the  discharge 
under  such  circumstances  ?  "     Mr.  Bovill^  who  moved  the  rule 
then  said :  *^  The  order  for  protection  would  not  have  autho- 
rized the  discharge  of  the  bankrupt,  if  he  had  been  taken  ;  for  it 
is  a  debt  upon  a  judgment  in  an  action  for  an  assault,  which  is 
expressly  excluded  by  the  12  &  13  Vict.  c.  106.  s.  112."     Mr. 
Baron  Alderson  then  said :  ^^  That  must  mean  an  assault  by  the 
husband.     Here  the  wife  committed  the  assault." 

Mr.  Sargood  urged  that  the  -construction  of  the  section  of 
the  Insolvent  Debtors  Act  ought  to  be  perfectly  analogous  to 
that  of  the  112th  section  of  the  Bankruptcy  Act;  and  if  the 
words  in  the  latter  statute  applied  only  to  an  assault  committed 


1854. 

'^ — , — ' 

Re  John 
Bdckwell. 

Statement. 


Argument, 


(a)  19  L.  J.  (N,  S.)  Exch.  160. 


(b)  12  &  13  Vict.c.  106.  s.  112. 
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hy  the  husband^  the  words  in  the  former  statute  ought  to  bear 
the  Baine  limited  interpretation. 

The  Chief  Commissioner.  In  the  case  cited  the  point 
was  not  before  the  Court,  it  was  only  introduced  incidentally. 
However,  I  am  of  opinion,  that  this  man  is  in  custody  within 
the  meaning  of  the  Act.  ^^  If  he  shall  be  in  custody  for  damages 
recovered  in  any  action  for  slander."  Those  are  the  words,  and 
it  is  clear  that  he  is  in  custody  for  damages  recovered  in  an 
action  for  slander.  The  case  is  to  be  regarded  as  one  of  small 
importance.  The  words  are  awkward  (referring  to  the  slander 
alleged) ;  but  it  does  not  appear  the  insolvent  was  present  when 
they  were  spoken,  or  that  he  had  cause  to  believe  his  wife  had 
so  far  committed  herself.  Practically,  the  serious  matter  here  is 
the  costs.  Evidence  has  been  given  that  an  apology  was  pro- 
posed, but  the  insolvent  was  ignorant  of  the  words  being 
spoken,  and  he  refused  to  make  it.  My  note  on  the  application 
for  sureties  is,  ^^  Perhaps  I  shall  think  this  man  has  suffered 
enough  by  the  arrest  of  himself  and  wife,  unless  I  have  ad- 
ditional evidence  of  circumstances."  It  appears  by  the  special 
balance  sheet  that,  long  after  the  action, — two  months  or  more, — 
the  insolvent  received  in  different  sums  upwards  of  lOOZ.,  and 
I  think  it  is  to  be  lamented  that  he  did  not  make  use  of  a  part 
of  it  to  meet  the  calamity  that  had  occurred.  I  think  he  might 
have  done  better  than  have  come  to  this  Court.  What  reason 
the  plaintiff  had  for  going  to  trial  on  such  words,  I  do  not 
know ;  I  have  no  evidence,  and  I  cannot  estimate  his  induce- 
ment; but  I  do  not  feel  surprised  the  offer  of  10/.,  which  the  insol- 
vent eventually  made,  was  declined,  as  great  expenses  were  then 
incurred.     The  insolvent  will  be  discharged  in  three  months. 

Attorneys :  Nicholls  Sf  Clark  ;   Columbine. 

Note, — ^Although  the  Court  expressed  its  opinion  that  the  CAse  was  within 
the  78th  sectioiu  yet  the  adjudication  was  made  under  the  76th  section,  tho 
discretionary  clause. 


CotjRT  fOft 

^^^  RE  WILLIAM  BOOTH,  (a) 

Of  Ili^SOLVENT  ^    ^ 

Debtors.  Before  ThE   ChIEF   COMMISSIONER. 

Jtdy  12.  fry 

Although  the      X  HE  insolvent,  a  petitioner  for  protection,  appeared  on  his 
Court  18  liot       interim  order.  He  was  opposed  by  counsel  on  behalf  of  a  creditor, 

empowered  rr  y 

protection     ^  («)  Reported  by  E.  H.  Reed,  Esq. 

statutes  to  give 

costs  eo  nomine,  yet  they  will  be  allowed,  under  the  head  of  expenses  of  getting  in  ihe  estate,  to 

creditors,  whose  opposition  results  in  bringing  money  into  Court. 
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and  being  desirous  to  avoid  an  opposition,  it  was  agreed,  before      ,  ^^^^'  . 
the  case  was  called,  that  if  the  opposition  were  withdrawn,  a    Re  Wiluau 
sum  of  20/.  a  year  would  be  set  aside -for  the  gradual  payment       Booth. 
of  the  debts  in  the  sbhedule. 

Mr.  S<2r^cHMf  applied  for  the  costs  of  the  opposition,  which  had 
benefited  the  general  body  of  creditors. 


Th£  Chief  Commissionbb  said  he  could  not  make  an  order 
to  allow  the  costs  of  the  opposition  eo  nomine,  but  he  would 
order  the  costs  to  be  pdd  under  the  head  of  necessary  expenses 
in  getting  in  the  estate. 

Attorneys  :  Lewis  jf  Lewis  ;  Marshall. 


Judgment 


RE  JOHN  ELI  BAKER,  (a) 

Before  The  Chief  Commissioner. 

1  HE  insolvent,  a  boot  and  shoemaker,  appeared  on  his  interim 
order.  He  was  opposed  by  a  Mr.  Pratt,  to  whpm  he  was  in- 
debted 76/.  It  appeared  that  on  the  last  dealing  between  the 
parties,  the  insolvent  had  offered  a  bill  for  the  whole  amount, 
which  Mr.  Pratt  had  consented  to  receive,  provided  the  insol- 
vent's son,  who  was  present,  joined  in  the  acceptance.  The 
son,  accordingly,  by  the  desire  of  his  father,  accepted  the  bill, 
**  J.  E,  Baker  and  Son ; "  but  he  had  no  interest  in  the  business, 
and  was  otherwise  engaged  on  his  own  account.  It  did  not 
appear  that  any  other  bills  had  been  accepted  by  the  son  jointly 
with  his  father. 

Mr.  Sargovd  suggested  the  insolvent  should  describe  himself 
according  to  the  acceptance  on  the  bilL 

The  Chief  Commissioner  said,  the  transaction  seemed 
to  be  a  solitary  one ;  and  as  the  son  had  no  interest  in  the 
business,  he  did  not  think  such  a  description  necessary- 

Attorney:  Marshall. 

(a)  Reported  by  E.  H.  Reed,  Esq. 


coubt  fob 

Relief 

OF  Insolvent 

Debtors. 

July  17. 

Bm  at  the 
desire  of  his 
opposing  cre- 
ditor, ac- 
cepted a  bill, 
"  J.  E.  Baker 
and  Son." 
The  son  had 
no  interest  in 
the  business, 
and  the  trans- 
action was  a 
solitary  one.  -^ 
HddLt  that  the 
description 
which  omitted 
J.  E.  Baker 
and  Son  was 
sufficient. 


RE  ALFRED  SCHOLEY.  (i) 
Before  Mr.  Commissioner  Murphy. 


COUBT  FOB 

Relief 

OF  Insolvent 

Debtobs. 


—^  June  28. 

1  HE  hearing  of  the  insolvent  on  his  interim  order  was  ap-  Although  an 
pointed  for  to-daj.     Counsel  bad  been  instructed  to  support  to  appear  on 

(6)  Reported  by  E.  H.  Reed,  Esq.  ^^  ?^ 

,  ,.  , ,  ^  his  examina- 

tion, the  creditors  are  entitled  to  prove  their  cases,  and  to  call  witnesses. 


274 


THE  BANKRUPTCr  AND  mSOLVENCY  REPORTS. 


1854. 
Re  Ajjred 

SCHOLEY. 
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Argument 
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the  petition ;  but  on  the  case  being  called  the  insolvent  did  not 
appear.  A  number  of  creditors  attended  to  oppose ;  some  of 
them  in  person,  and  others  by  counsel.  The  schedule  alleged  a 
considerable  debt  owing  to  the  insolvent/ from  his  father  and 
brother,  and  the  nonappearance  of  the  petitioner  was  attributed 
to  an  arrangement  that  had  been  made  amongst  the  family  for 
the  payment  of  the  creditors. 

Mr.  Sargood  denied  there  being  the  slightest  foundation  for 
the  suggestion  that  had  been  offered.  The  brother  of  the  in- 
solvent was  in  Courts  prepared  to  contradict  the  statement 
respecting  himself  and  his  father,  and  he  proposed  to  call  him 
for  that  purpose,  and  further  to  examine  his  clients,  with 
respect  to  their  complaints. 

Mr.  Reed  objected  to  evidence  being  taken  in  the  absence  of 
the  insolvent.  The  fourth  section  of  5  &  6  Vict,  c  116.  clearly 
contemplated  the  presence  of  the  petitioner  at  the  hearing.  The 
words  of  the  Act  were,  that  on  a  certain  day  the  Commissioner 
should  '^  proceed  to  examine  on  oath  the  petitioner,  and  any 
creditor  who  may  attend  such  examination,  and  any  witness 
whom  the  petitioner  or  any  creditor  may  call."  It  was  clear, 
therefore,  the  Court  could  not  proceed  in  the  case,  unless  in 
the  insolvent's  presence.  Besides,  supposing  one  of  the  proposed 
witnesses  should  commit  perjury,  what  issue  could  be  allied 
in  an  indictment  ?  It  *  could  not  be  suggested,  that  on  the 
hearing  of  one  Alfred  Scholey,  a  statement  had  been  made 
which  was  untrue,  because  the  evidence  would  show  that  such 
a  person  had  never  appeared  before  the  Court. 

Mb.  Commissioner  Murphy,  having  consulted  with  the 
Chief  Commissioner,  said  he  should  hear  the  creditors,  and 
any  witnesses  they  pleased  to  call.  They  appeared  upon  the 
invitation  of  the  insolvent,  and  they  had  a  right  to  be  heard.  If 
the  insolvent  at  a  future  time  desired  permission  to  appear, 
there  would  then  be  some  evidence  to  guide  the  Court  in  re- 
ceiving the  application. 

Attorney:  Barrow* 


Court  Foa 

Relief 

OF  Inbolvent 

Debtors. 

July  11. 

Where  an 
insolvent  has 
heen  dis- 
charged ander 
l&2yict 


RE  WILLIAM  HENRY  HOWE,  (a) 
Before  Mb.  Commissioner  Murphy. 

X  HE  insolvent,  a  baker,  had  petitioned  the  Court  under  1  & 
2  Vict,  c.'  llO.y  and  was  discharged  on  the  23rd  of  February  in 

(a)  Reported  by  E.  H.  Reed,  Esq. 
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the  present  year.  On  the  5tb  of  July  following  he  had  appeared 
at  the  County  Court  holden  at  Southwark,  in  obedience  to  a 
summons  which  had  been  issued  at  the  suit  of  one  S.  Kardel, 
whose  debt  was  set  out  in  the  schedule^  to  show  cause  why  he 
should  not  be  committed  for  the  nonpayment  of  2/.  9s.  He 
had  produced  his  adjudication  to  the  Judge,  who,  notwithstand- 
ing, ordered  him  to  stand  committed  for  a  period  of  fourteen 
days.     On  the  following  day  he  was  taken  to  prison. 

Mr.  Sargood  now  moved,  on  an  affidavit  which  verified  the 
above  facts,  for  his  discharge. 

Mb.  Commissioner  Murphy  granted  the  application,  but 
he  subsequently  stated  he  had  looked  into  the  Act  of  Par- 
liament, and  the  90th  section  provided,  *^  That  no  person  who 
shall  have  become  entitled  to  the  benefit  of  this  Act  by  any 
such  adjudication  as  aforesaid  shall  at  any  time  thereafter  be 
imprisoned  by  reason  of  the  judgment  so  as  aforesaid  entered 
up  against  him  or  her,  according  to  this  Act,  or  for  or  by  reason 
of  any  debt,  or  sum  of  money,  or' costs,  with  respect  to  which 
such  person  shall  have  become  so  entitled,  or  for  or  by  reason  of 
any  judgment,  decree,  or  order  for  payment  of  the  same ;  but 
that  upon  every  arrest  or  detainer  in  prison  upon  any  such 
judgment  so  entered  up  as  aforesaid,  or  for  or  by  reason  of  any 
such  debt,  or  sum  of  money,  or  costs,  or  judgment,  decree,  or 
order  for  payment  of  the  same,  it  shall  be  lawful  for  any  Judge 
of  the  Court  from  which  any  process  shall  have  issued  in  respect 
thereof,  and  such  Judge  is  hereby  required,  upon  proof  made  to 
his  satisfaction  that  the  cause  of  such  arrest  or  detainer  is  such 
as  hereinbefore  mentioned,  to  release  such  prisoner  from  cud- 
tody."     The  County  Court,  therefore,  was  the  proper  Court  to 
apply  to  for  relief,  inasmuch  as  the  process  issued  from  that 
Court.    The  protection  statutes  armed  this  Court,  under  similar 
circumstances^,  with  the  power  to  grant  relief,  but  as  the  1  & 
2  Vict.  c.  110.  limited  the  power  of  discharge  to  the  Court  out 
of  which  the  process  issued,  the  application  must  be  refused. 
Attorneys :  Nicholh  if  Clarke,  * 
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Judgment, 


KE  GEORGE  RUFFEL.  (a) 
Before  Mr.  Commissioner  Murpht. 


CoUET  roR 

Relief 

OP  Insolvent 

Debtors. 


n^  .  .  .  .  t_    J       August  15. 

JL  HE  insolvent,  a  petitioner  under  the  prison  statutes,  had  ^^^here  an 
been  heard  before  The  Chief  Commissioner  on  the  24th  of  July  insolvent  ap- 

,  plies  to  be 

last  past.     He  was  not  opposed,  but  in  consequence  of  some  discharged 

on  bail  until 
(a)  Reported  by  E.  H.  Reed,  Esq. 
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services  on  creditors  being  defeetive,  and  an  inaccuracy  appear- 
ing in  the  description,  his  case  was  adjourned  to  a  further  day. 
He  now  applied  to  be  discharged  on  bail  until  his  adjourned 
hearing.  The  application  was  opposed  on  behalf  of  the  de* 
taining  creditor. 

Mr.  Reed  objected  to  the  opposition.    As  far  as  the  detaining 
creditor  was  concerned,  the  case  was  concluded.    He  had  been 
invited  to  attend  the  original  hearing,  but  he  had  not  appeared. 
The  case  was    adjourned   for  a  specific  purpose  to   perfect 
services,   and  to   correct    an   inaccuracy   in  the   description. 
When  the  purpose  of  the  adjournment  was  completed,  the  in- 
solvent would  be  entitled  to  his  dischai^e.     No  creditor  could 
oppose  on  the  adjourned  order,  otherwise  two  opportunities 
would  be  given  for  complaint,  when  the  Act  of  Parliament  only 
contemplated  one.     The  case  was  analogous  to  that  of  Mary 
Ann    Cann*(a)      There    several  creditors  had  been   entered 
with  respect  to  a  bill  of  exchange.     On  the  interim  order,  one 
of  them,  who  was  not  the  holder  of  the  bill,  appeared  to  oppose; 
but  on  its  being  objected  by  counsel,  that  as  the  party  ap- 
pearing was  not  the  holder  of  the  bill  he  ought  not  to  oppose, 
a  day  was  named  for  the  final  order,  with  an  intimation  that 
the  point  would   be   considered  in   the  meantime.      On  the 
hearing  of  the  final  order,  the  creditor  again  appeared,  accom- 
panied by  a  second  creditor ;  but  as  neither  of  them  were  the 
holders  of  the  bill,  it  was  still  objected  that  they  could  not  op- 
pose, and  the  case  was  again  adjourned  that  the  objection  might 
be  considered.     On  the  third  appearance  of  the  insolvent  the 
holder  of  the  bill  attended  to  oppose,  and  it  was  then  objected 
that  as  the  case  had  been  adjourned  for  a  specific  purpose,  and 
as  the  holder  had  not  taken  advantage  of  the  opportunities 
allowed  by  the  Act  of  Parliament,  he  was  then  too  late.     The 
Court  held  both  objections  good,  and  granted  a  final  order.    It 
was  submitted,  therefore,  the  detaining  creditor  ought  not  now 
to  be  heard. 

Mb.  Commissioner  Mubphy  said  the  Act  of  Parliament 
was  clear  upon  the  subject.  The  detaining  creditor  was  to  have 
notice  of  an  application  for  a  discharge  on  bail,  and  be  was  en- 
titled to  oppose  the  discharge.  He  had  received  the  usual 
notice  in  this  case,  and  had  been  invited  to  attend,  and  the  Court 
could  not  now  refuse  to  hear  him.  However,  the  fact  of  his  not 
appearing  on  the  original  hearing  would  be  a  matter  for  con- 
sideration, if  he  made  any  case  against  the  bail. 

Attorney :  JSliot  Objection  overruled. 


(a)  1  Bank.  &  Insolv.  Rep.  217. 
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EXPARTE  ASSIGNEES  OF  QUICK,  RE  QUICK,  (a)     ^-^-^ — ' 

'   Ck>UIlT  OF 

Before  Mb.  Commissioner  Fane.  Bankruptcy. 

J\mt  17. 


1  HE  facts  of  this  case  will  sufficiently  appear  from  the  judg-  Act  of 

ment  bankruptcy  by 

conveyance 

Mr.  Taylor  (solicitor)  for  the  assignees.  (by  vay  of 

Mr.  Lucas  for  Mesbrs.  Didisheira  and  Company*  fbr'be^fiTof 

creditors)  of 

Mb.  Commissioner  Fane.     This  was  an  application  by  estate  on  the 
the  assignees  of  Quick,  that  Messrs.  Didisheim  and  Co.  should  ^^  ^\  ^^arcli ; 

1  11,  1  ^^7    mi      /»  1       -^-r  adjudication  on 

be  ordered  to  return  to  the  estate  29/.   Ihe  facts  are  that  Messrs.  the  loth ;  be- 
Didisheim,  who  are  London  silversmiths,  were  induced  by  the  ^^?®?.^!u®  ^^ 
bankrupt,  who  was  a  silversmith  at  Bristol,  some  time  before  Messr.^.  D., 
March  last  to  let  him  have  some  goods  of  the  value  of  254/.  on  thfblnkrupt, 
sale  or  return.     Early  in  March,  something  having  occurred  obtained  goods, 
to  excite  the  suspicions  of  Messrs.  Didisheim,  one  of  the  firm  appTied\n'^ 
went  down  to  Bristol  to  look  after  the  property ;  and,  on  the  P"t  payment 
10th  of  March,  finding   the  goods  sold  and  no  money  forth*  on  the  appli- 
coming,  he  by  urgency  obtained,  on  purchase,  some  goods  of  cation  of  the 
the  value  of  29/.,  which  were  on  the  bankrupt's  counter,  and  were  also 
took  them  away.     On  the  14th  of  March,  a  petition  of  bank-  ^^^^  7,^®' 
ruptcy  issued  against  Quick,  on  which  he  was  adjudged  bank-  ment)  to  haye 
rupt  upon  an  act  of  bankruptcy  committed  on  the  8th  of  March,  Jj^^  ^^J^®  ^ 
by  assigning,  by  deed  of  that  date,  all  his  stock-in-trade,  &c.  repaid  to  the 

&c.  to  trustees  for  his  creditors  ;  and  now  his  assignees  claiming  >iessps.  D. 

under  that  petition  and  act  of  bankruptcy,  and  thus  dating  back  '^^^,  that  at 
their  title  to  the  8th  of  March,  claim  the  goods  delivered  to  delivery  of  the 
Messrs.  Didislieim  on  the  10th,  as  their    goods.      Messrs.  Di-  f?^'*l^  ^, 

°  Messrs.  D.  the 

disheim  say,  ^^  No :  we  knew  nothing  on  the  10th  of  the  act  of  bankrupt  was 
bankruptcy   of  the  8  th;    and  therefore   we   are   protected  by  themSee^^ 
8.  1 33.  of  the  Bankruptcy  Law  Consolidation  Act  (6),  which  pro-  and  that  the 
vides  that  all  contracts^   dealings^    and  transactions  with   the  betweeu*  ^ 
bankrupt  really  and  bond, fide  made  and  entered  into  before  the  Messrs.  D. 
filing  of  a  petition  in  bankruptcy,  shall  be  valid,  notwithstanding  nipt  was  bona 
any  prior  act  of  bankruptcy,  provided  the  person  so  dealing  had  ^^'^»  *"^  P^^ 
not  at  the  time  notice  of  any  prior  act  of  bankruptcy."     They   12  &  13  Vict. 
say  they  had  no  notice  of  the  deed  of  the  8th ;  and  that  there-  ^- 1^^*  ^^^3. 
fore  the  transaction  with  them^  which  was  before  the  14th,      Judgment, 
was  protected.     To  thi^  the  assignees  reply,  that  the  transac- 
tion of  the  10th  was  not  protected  by  that  statute  because  the 
property  Messrs.  Didisheim  took  on  that  day  was  not  the  pro- 
perty of  the  bankrupt,  but  of  the  trustees  under  the  deed  of 

(a)  Reported  by  J.  W.  M.  Fonblanque,  Esq. 
Q})  12  &  13  Vict  c.  106. 

B.  &  I. —  VOL.  I.  X 
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,    ^       »      *^®  ^^^  I  to  which  it  Is  again  replied  by  Messrs.  Didlsheim,  that 
ExpAKTB  ^  that  deed  was  a  fra^dule^t  deedj  as  being  an  act  of  bankruptcy, 
^*  Qwc^!  ""^  ^"^  therefore  void ;  to  which  it  is  replied  by  the  assignees,  that 
B5  Quick,     it  was  not  void,  but  voidable  only,  namely,  by  bankruptcy,  imd 
Judgmfnt,      and  that  It  was  a  valid  deed  between  the  8th  of  March  and  the 
14th,  the  date  of  the  bankruptcy;  that  it  was  In  that  interval 
that  the  transaction  took   place;   and  that,  therefore,  when 
Messrs.  Didlsheim  purchased,  on  the  10  th,  the  property  in  ques- 
tion,^ they  were  buying  of  the  bankrupt  that  which  was  not  his 
to  sell,  for  it  belonged  to  the  trustees.     I  have  carefully  con- 
sidered these  conflicting  views ;  and,  on  [the  whole,  I  am  of 
opinion  that  Messrs.  Didlsheim  are  entitled  to  keep  what  they 
have  got. 

Suppose  the  question  had  arisen  between  the  trustees  under 
the  deed  of  the  8  th  of  March,  and  a  common  customer,  who 
bad  come  in  to  Quick's  shop  after  the  8th,  and  bought  and  paid 
for  the  goods,  could  the  trustees  have  set  aside  the  transactioni 
or  sued  the  customer  in  trover  for  the  goods,  and  left  him  to  his 
remedy  against  Quick  for  the  purchase  money  ?  Surely  not 
Surely  the  law  would  have  held,  that  so  long  as  the  trustees 
under  the  deed  acquiesced  in  Quick  staying  in  the  shop  and 
remaining  apparent  owner  of  the  property,  notwithstanding  the 
deed,  they  practically  made  him  their  agent  to  conduct  the 
business,  and  would  be  .bound  by  his  acts.  If  this  would 
have  been  the  law,  as  it  clearly  Vould  have  been,  between  the 
trustees  and  an  ordinary  customer,  it  must  be  so  between  them 
•  and  Didisheim.  They,  therefore,  could  not  recover  against 
Didlsheim. 

Then,  can  the  assignees  recover?  They  cannot  through  the 
trustees.  If  they  can,  it  must  be  on  the  ground  that  the  deed 
of  the  8th  was  an  act  of  bankruptcy,  and  voidable  as  such,  and 
afterwards  rendered  void  by  the  petition  in  bankruptcy  and 
adjudication,  and  that,  therefore,  their  title  commenced  on  the 
8th  of  March,  by  relation  back.  But  to  that  argument  the 
answer  is,  that  Didisheim  Is  protected  against  that  relation  by 
the  133rd  section  of  the  Consolidation  Act,  which  protects  all 
bond  fide  transactions,  between  the  act  of  bankruptcy  and  the 
actual  bankruptcy,  in  favour  of  persons  having  no  notice  of  the 
act,  and  it  is  not  even  suggested  that  Messrs.  Didisheim  had 
notice. 

It  was  strongly  urged  upon  me  by  the  solicitor  to  the 
bankruptcy,  that,  as  the  purchase  took  place  after  the  deed  of 
the  8th,  and  that  deed  was  not  void,  but  only  voidable,  the  title 
created  by  that  deed  was  good,  till  actually  avoided ;  but  I  do 
not  think  that  that  is  the  principle  of  law,  in  reference  to  void- 
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able  acts.  I  think  the  great  priooiple  of  law  is^  that  where  any 
act  voidable  in  law  is  avoided5  every  thing  done  under  the  void« 
able  act  is  avoided  also.  That  is  the  main  and  governing  prin* 
ciple,  thoagh  I  admit  that,  where  the  absolute  exigencies  of 
justice  required  it»  some  qualification  might  be  introduced. 
Still  thatis  the  principle^  and  here  the  exigencies  of  justice  not 
only  do  not  require  any  qualification  of  it,  but,  on  the  contrary^ 
they  absolutely  demand  an  exact  adherence  to  it.  The  justice 
of  the  ease  is  evidently  with  Messrs.  Didisheim.  They  must> 
therefore,  be  allowed  to  keep  the  292. 
Solidton :   Taylor  if  CoUinsan. 


1S54. 
' . ' 

EXPARTE 

AsnoHsxt  OF 

Quick, 

BE  Quick. 

Judgment 


BE  THOMAS  FISHER  (a) 

-Before  Mb.  Commissioner  Mubpht. 

XH£  insolvent,  a  petitioner  under  the  1  &2  Vict.  cap.  110,, 
appeared  to  be  heard.  He  had  been  arrested  by  his  son-in-law, 
on  account  of  a  debt  for  money  lent.  There  was  no  doubt  the 
arrest  was  friendly,  but  the  insolvent  was  in  an  evident  condition 
of  embarrassment.  Hid  debts  amounted  to  760/.,  and  he  had 
been  sued  by  six  of  his  creditors  in  the  County  Court,  and  by 
two  in  the  Superior  Court,  and  each  of  them  had  a  judgment 
against  him.  He  swore  he  had  no  present  means  of  living,  and 
that  he  was  indebted  to  friends  for  his  support  whilst  in  prison^ 

Mr.  Caarteen  opposed  on  behalf  of  a  dress-maker,  who  claimed 
from  the  insolvent  the  balance  of  an  account  for  dresses  supplied 
to  his  wife  and  daughters,  Beyond  the  fact  of  the  accounte  bing 
unpaid,  there  was  no  ground  for  complaint.  It  was  urged  the 
petition  must  be  dismissed,  as  the  arrest  was  friendly,  and  there 
were  no  assets  to  be  divided  amongst  creditors.  The  Court 
never  countenanced  a  collusion  between  an  insolvent  and  his 
detaining  creditor,  unless  an  ample  equivalent  in  the  shape  of  a 
sum  of  money  was  paid  into  Court ;  and  the  reason  was  obvious ; 
a  remand  would  carry  with  it  no  punishment,  since  the  detaining 
creditor  would  immediately  discharge  the  insolvent.  The  prac- 
tice of  the  Court  had  been  for  years,  to  dismiss  a  petition  where 
the  arrest  was  friendly,  and  the  insolvent  gave  up  nothing  to  his 
creditors. 

Mr.  Heed  urged  the  petition  ought  to  be  sustained.  The 
usual  reason  for  a  dismissal  did  not  apply.     No  case  had  been 


Court  por 

Relief 

OP  Inbolyent 

Debtors. 

July  18. 

Where  an 
insolvent  is  in 
an  evident 
condition  of 
embarrass- 
ment, and  no 
case  is  proved 
against  him, 
the  Court  'will 
not  dismiss 
the  petition, 
although  the 
arrest  be 
friendly,  and 
there  are  no 
assets  to  be 
divided 
amongst  the 
creditors. 

StatemeiU. 


Argument, 


(a)  Reported  by  E.  H.  Reed,  Esq. 
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Rs  TjSOHAB 

Argameui, 


made  against  the  insolvent^  no  reason  for  a  remand  given^  and 
therefore,  there  could  be  no  reason  why  he  should  not  be  dis- 
charged :  it  was  evident  no  power  but  that  of  the  Court  could 
relieve  him  from  his  embarrassments :  the  object  of  the  Act  was 
relief:  the  condition  of  the  insolvent  demanded  that  relief:  he 
was  indebted  in  large  sums,  and  utterly  incompetent  to  meet  his 
liabilities:  if  the  principle  urged  prevailed,  a  curious  result 
would  follow ;  —  the  petition  of  an  honest  man  would  be  dis- 
missed, where  the  arrest  was  friendly,  if  he  brought  no  assets 
into  Court ;  whereas  the  petition  of  a  dishonest  man  would  be 
sustained,  notwithstanding  a  friendly  arrest,  if  by  means  of  a ' 
fraud  he  managed  to  give  up  something  to  creditors.  If  the 
insolvent  had  not  been  a  trader,  or  being  a  trader,  if  he  had 
owed  less  than  300/.,  be  would  have  undoubtedly  obtained  a 
final  order  under  the  protection  statutes ;  but  if  the  argument 
prevailed,  the  accident  of  his  being  a  trader,  and  owing  above 
300/.,  although  it  increased  his  difficulties,  deprived  him  of  all 
relief.  If  a  creditor  out  of  spite  or  malice  had  imprisoned  the 
insolvent,  no  objection  could  have  been  made  to  his  discharge  ; 
but,  inasmuch  as  a  friend  had  commiserated  his  condition,  and 
to  relieve  him  had  caused  his  arrest,  it  was  argued  the  petition 
must  be  dismissed.  If  the  Court  upheld  that  doctrine,  the  detain- 
ing creditor  would  in  effect  lose  his  debt,  because  he  would  dis- 
charge the  man  he  pitied,  and  thereby  debar  -himself  for  the 
future  from  all  legal  remedy  for  its  recovery,  and  as  he  had 
simply  exercised  a  right  approved  of  by  the  law,  there  was  no 
reason  to  prejudice  his  position. 


Judgment, 


Mr.  Commissioner  Murpht  said  he  should  sustain  the 
petition.  The  condition  of  the  insolvent  was  that  of  evident  em- 
barrassment. His  debts  amounted  to  a  very  considerable  sum, 
and  he  was  without  the  means  of  living;  it  was  hopeless  to 
expect  that  any  individual  exertion  would  ever  enable  him  to 
liquidate  his  liabilities,  particularly  as  he  must  labour  under  the 
fear  of  the  judgments  that  were  against  him  being  carried  into 
effect.  No  fraud  had  been  proved  against  the  irisolvent,  no  im- 
putation affected  his  character,  and  the  Court  would  believe  his 
difficulties  were  the  result  of  misfortune.  It  had  been  urged  the 
doors  of  the  prison  ought  not  to  be  opened  immediately  to  a 
man  who  had  consented  to  be  arrested.  But  why  should  they 
be  closed  upon  him?  No  wrong  had  been  committed;  no 
creditor  even  suggested  an  offence.  A  friend  had  arrested  him ; 
and  it  was  obvious  the  condition  of  the  insolvei^t  required  the 
interference  of  the  Court.  If  he  had  subjected  himself  by  his 
method  of  dealing,  or  otherwise,  to  a  remand,  the  petition  would 


n 


THE  BANKRUPTCY  AND  INSOLVENCY  REPORTS. 

have  been  dismissed ;  but  as  the  case  was  one  of  misfortune  and 
not  of  dishonesty,  the  insolvent  would  be  discharged,  (a) 
Attorney:  Beart 

(a)  Re  mmam  Colt,   1   Bank.  &      Ibid.  65. ;    Re     Timothy    Stafford, 
Insolv.  Rep.  37. ;  Re  Marcus  Bain,      Ibid.  249. 
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1854. 

Rb  Thomas 
Fisher. 

Judgment* 


EE  JAMES  GIDDINGS.  (i) 

Before  Mr.  Commissioner  Phillips. 

xHE  insolvent5  a  petitioner  under  1  &  2  Vict,  c  110.,  ap- 
peared to  be  heard. 

Mr.  Sargood  said  he  opposed;  but  it  appearing  that  no 
notice  of  opposition  had  been  given, 

Mr.  Commissioner  Phillips  said  he  could  not  admit  the 
opposition ;  the  rule  of  Court  (c)  required  that  notice  should  be 
entered  in  the  book  kept  for  that  purpose  in  the  office  of  the 
Court,  and  that  rule  not  having  been  complied  with,  the  creditor 
could  not  be  heard. 

Attorney :  Reed. 

(J)  Reported  by  E.  H.  Reed,  Esq.  '; 
(c)  Rule  22. 


Court  fob 
Relikv 
op  Insolvent 
Debtors. 

July  22. 

Where  a  cre- 
ditor fails  to 
give  notice  vf 
his  opposition, 
acconling  lo 
the  rules  of 
Coort,  he  will 
not  be  ad- 
mitted  to 
oppose. 

Judgment, 


EE  FREDERIC  WESTON,  (rf) 
Before  Mr.  Commissioner  Murphy. 


Court  fok 

THE  Relief 

OF  Insolvent 

Dedtoks. 


_  Aug,  15. 

X  HE  insolvent,  a  petitioner  under  1  &  2  Vict,  c,  110.  applied  Where  on  an 

to  be  discharged  on  bail.  sSretSsX**'' 

Mr.  Reed  opposed  for  the  detaining  creditor,  and  put  in  evi-  record  in  an 

dence   the  proceedings    in   an    action  which  he  had  brought  the  insolvent 

against  the  insolvent.     The  declaration  was  for  goods  sold  and  *°^.  ^^  ^P" 

.  ,  °  posing  cre- 

delivered,  and  on  an  account  stated.  The  insolvent  had  pleaded  ditor  shows  a 
to  the  action  ;  but  after  issue  joined,  he  had  withdrawn  his  plea  ^^^8^*^^°^ 
and  consented  to  a  judgment  for  the  amount  sought  to  be  re-  discharge  on 
covered.  The  costs  had  been  increased  by  the  plea  about  12/.  rgfu^^;  but 
It  was  proposed  to  call  evidence  to  prove  the  facts  of  the  where  the 

record  simply 
^^^*  proves  the 

existence  of  a 

{d)  Reported  by  E.  II.  Heed,  Esq.  debt,  and 

other  evidence 
is  neeessarj  to 
bring  the  ease  within  the  penal  provisions  of  the  Act,  the  Coart  will  not  go  into  farther  evidence, 
bat  will  grant  an  insolvent  the  privilege  of  bail. 
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Wkston. 
Judgment' 


Mr.  Coumissioneb  Mubpht  said,  If  the  record  had  shown 
Rb  Frederic    a  clear  case  for  remand,  he  should  have  refused  a  discharge  on 

sureties  (a) ;  but  it  simply  proved  the  existence  of  a  debt.  The 
insolvent  may  have  subjected  himself  to  a  remand  for  vexa- 
tiously  defending  the  action ;  or  he  may  have  a  perfect  justi- 
fication for  his  proceeding.  At  present  the  Court  would  not  go 
into  evidence^  but  would  grant  the  insolvent  the  privilege  of 
bail.  When  he  came  up  to  be  heard,  the  creditor  would  have 
an  opportunity  of  making  his  complaint. 

Attorneys :  Letois  if  Lewis. 

(a)  Re  Lindus,  I  Bank,  k  Insolv.  Bep.  160. 


Court  of 
Bankbuptct. 

Aug,  26. 

The  sums  to 
be  recovered 
by  intehdiDg 
emigrants 
against  ship- 
pers or  agents 
failing  to 
provide  them 
vith  passages 
according  to 
contract,  prov' 
able  in  bank- 
ruptcy. 

A  bankrupt 
cannot  be 
arrested  and 
committed  to 
prison  for 
breach  of  con- 
tract  in  failing 
to  provide 
passages, 
after  he  has 
obtained  pro- 
tection, 

Argumentm 


JudgmeHim 


EXPARTE  NEWCOMBE,  IN  EE  GRIFFITHS  AND 

NEWCOMBE.  (b) 

Before  Mb.  Commissioneb  Fokblakque. 

xHE  bankrupt  Newcombe,  after  having  surrendered  to  the 
adjudication^  and  after  having  obtained  his  order  for  protection 
from  arrest,  was  taken  into  custody  for  a  breach  of  the  Pas- 
sengers' Act  (c),  in  failing  to  return  passage  money  as  com- 
pensation, to  certain  persons  with  whom  he  had  contracted  to 
provide  passages  as  emigrants,  which  passages  he  had  been 
unable  to  provide.  This  was  the  application  of  the  assignees 
for  the  discharge  of  the  bankrupt,  in  order  that  he  might  be 
enabled  to  make  up  his  accounts. 

Mr.  Plewsy  solicitor,  for  the  assignees.  The  intention  of  the 
statute  is  to  give  compensation  to  emigrants,  in  case  of  breach 
of  contract  by  shippers  or  their  agents.  The  enactment  as  to 
imprisonment  in  default  is  to  enforce  the  payment,  but  not  by 
way  of  penalty.  No  statute  ought  to  be  construed  to  create 
offences,  unless  such  inteption  be  most  clearly  expressed. 

Mr.  Alaynardy  solicitor,  contra.  It  is  clearly  the  intention  of 
the  legislature  to  protect  persons  placed  in  the  helpless  position  of 
emigrants,  by  imposing  penal  consequences  on  those  breaking 
faith  with  them.  The  words  "penalty,"  "offence,"  and 
"  offender,"  are  frequently  made  use  of  in  the  statute.  There- 
fore the  order  asked  for  (if  granted)  would  be  void. 

Mb.  Commissioneb  Fonblanque.  ,  The  language  of  the 
statute  is  somewhat  embarrassing.  Sect.  44.  declares  that  the 
emigrant  may  recover  the  value  of  his  passage  money  paid  and 


Qi)  Eeported  by  J.  W.  M.  Fonblanque,  Esq. 
(c)  15  &  16  Vict.  c.  44. 
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IS64. 


EXPABTE 


of  the  costs  of  his  subsistence,  and  '^  such  further  sum  not  ex- 
ceeding 10/.  in  respect  of  each  such  passage,  as  on  the  complaint ^ 
shall  be  a  reasonable  compensatum  for  the  loss  or  inconvenience   ^^  Griffiths 

AND 

Newcombb. 


occasioned  to  each  such  passenger  by  the  loss  of  such  passage*'* 
Now,  in  the  section  (a)  which  provides  the  mode  of  enforcing  the 
recovery  of  any  sum  which  a  passenger  may  have  been  declared 
entitled  to  receive,  the  words  '^all  penalties  and  sums  of 
money  by  this  Act  made  recoverable,'*  are  used.  But  I  think 
that  any  apparent  discrepancy  between  these  two  sections  is 
cleared  away  by  the  language  Sn  a  later  portion  of  the  last- 
mentioned  section ;  for  there  it  is  declared  that  the  penalty  for 
a  breach  of  the  former  enactment  shall  be  imprisonment  '*  for 
any  term  not  exceeding  three  calendar  months,  unless  suck 
moneys  and  costs  be  sooner  paid  and  satisfied.  Whence  it  seems 
that  the  intention  of  the  statute,  though  somewhat  obscurely 
expressed,  was  that  the  sums  to  be  recovered  by  the  passenger 
were  to  be  by  way  of  debt  proveable  here,  and  not  as  penalties. 
I  therefore  think  that  the  bankrupt  was  improperly  arrested, 
and  must  be  discharged ;  but  under  the  peculiar  circumstances 
of  the  case  I  will  make  the  discharge  conditional  on  his  giving 
an  undertaking  not  to  bring  any  action  against  the  parties  by 
whom  he  was  arrested.  (&) 


(a)  Sect.  73. 

(6)  The  bankrupt  gave  the  un- 
dertaking and  the  order  was  made ; 
but  the  Keeper  of  the  prison  refused 
to  obey  the  above  order,  alleging 
that  he  was  advised  that  this  Court 
had  no  Jurisdiction  to  order  the  re- 
lease. Upon  a  further  application, 
his  Honour  was  pleased  to  order  that 
the  keeper  should  appear  before  him 
on  a  future  day,  to  show  cause  w^y 
he  should  not  be  committed  for  con- 


tempt in  disobeying  the  order,  liis 
honour  observing  that  it  was  most 
improper  for  officers  of  prisons  to  con- 
stitute themselves  judges  of  law.  la 
the  meantime  the  matterwas  brought 
before  Pollock  C.  B.,  on  habeas  cot' 
pus,  and  his  Lordship  was  pleased 
to  concur  with  the  Commissioner  in 
his  views  as  to  the  construction  of 
the  statute,  and  to  discharge  the 
bankrupt  from  custody. 


Judgment 


RE  EDWARD  LIDBETTER.  (c) 
Before  Mb.  Cokmlissioner  Mubpht. 


Cottftt  voa 

RSLXBV 
Of   iKSOtVSltt 

Dbbtosb. 

1  HE  insolvent,    who  described  himself  as  out  of  business,  General  in- 

j  .     ,      1        J  Btroctions  to 

appeared  to  be  hearcL  an  attorney  to 

Mr.  Reed  said  he  opposed  on  behalf  of  the  detaining  creditoi* ;  ^^^f^  ^^ 

-         ,      .       .  ,  .  '^     -11.  1  1    •         action,  and  to 

but  the  msolvent  objected  to  bis  appearance  On  the  ground  that  proceed  against 
the  attorney  from  whom  he  received  his  instructions,  had  re-  ^^far**°\h^ 
ceived  no  authority  from  the  creditor  to  oppose.     The  attorney  law  will  allow, 

do  not  aatbo- 

(c)  Reported  by  E.  H.  Reed,  Esq.  'Jze  him,  with- 

out  further 
communicatioQ 
with  his  client,  to  oppose  the  plaintiff  on  his  hearing  nnd^r  1  &  2  Vict.  c.  110. 

X  4 
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Rb  Kdward 

LiDBETTER. 

Argument, 


Judgment, 
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was  called,  and  admitted  that  he  had  received  no  specific  in- 
structions from  his  client  to  oppose ;  but  he  had  been  directed 
by  the  detaining  creditor,  against  whom  the  insolvent  had 
brought  an  action,  to  proceed  against  him  as  far  as  the  law 
would  allow ;  on  that  authority  the  insolvent  had  been  arrested, 
and  instructions  to  oppose  had  been  delivered  to  counsel 

Mb.  Commissioner  Murphy  said  he  should  not  admit  the 
opposition  in  the  absence  of  any  instructions  from  the  creditor 
to  oppose.  The  general  authority  was  given  at  a  period  when 
an  action  was  pending  between  the  insolvent  and  his  detaining 
creditor ;  and  as  it  was  necessary  that  an  insolvent  should  give 
a  specific  rettdner  to  an  attorney  to  conduct  his  proceedings  in 
this  Court,  so  in  the  case  of  an  opposition  it  was  equally  neces- 
sary that  specific  instructions  to  oppose  should  be  given. 

Attorneys :  Silvester  ;  Cooper. 


Court  for 
Relief 
OF  Insolvent 
Debtors.      . 

Sept  19. 

Where  an 
insolvent  bad 
described 
himself  in  an 
agreement 
"With  his  oppo- 
sing creditor 
as  a  **  sur- 
veyor," and  it 
appeared  in 
evidence  that 
beyond  one 
transaction  for 
a  relation,  he 
had  never 
been  engaged 
in  that  capa- 
city, and  had 
never  held 
himself  out  to 
the  vorld  as 
such,  —  Held^ 
that  his  de- 
scription as  an 
"  auctioneer 
and  appraiser  '* 
iras  sulficient. , 

Argument. 


RE  MICHAEL  HENRY  MYERS,  (a) 
Before  Mr.  Commissioner  Murphy. 

In  1852,  the  insolvent  had  entered  into  an  agreement  with 
one  Solomans  to  proceed  to  Australia,  and  to  dispose  of  goods 
under  certain  conditions.  In  1853,  Solomans  being  declared  a 
bankrupt,  the  insolvent  was  sued  on  the  agreement  hj  his  assig- 
nees and  a  verdict  was  returned  against  him  for  1200/.  He  had 
described  himself  in  the  agreement  as  of  "  45.  Herbert  Street, 
New  North  Road,  Surveyor."  But  his  description  to  the  Court 
only  mentioned  the  business  of  an  auctioneer  and  appraiser. 
He  swore,  however,  he  had  never  been  engaged  as  a  surveyor 
but  on  one  occasion  for  a  relation,  that  he  had  contracted  no 
debts  in  that  character,  and  that  he  had  never  held  himself  out 
as  such  to  the  world. 

Mr.  Sargood  urged  the  description  was  insufficient.  The 
agreement  was  conclusive,  the  insolvent  there  had  deliberately 
declared  himself  a  surveyor,  and  he  was  bound  now  to  describe 
himself  accordingly. 

Mr.  Nicholls  contended  the  description  was  sufficient;  the 
only  transaction  in  which  the  insolvent  had  been  engaged  as  a 
surveyor,  was  of  a  private  nature,  and  for  a  relation ;  he  had 
never  publicly  held  himself  out  to  the  world  in  that  character, 
and  there  were  no  debts  in  the  schedule  contracted  by  him  as  a 
surveyor.     The  transaction  was  a  solitary  one,  and  Re  Baker  {b) 

(a)  Reported  by  E.  H.  Heed,  Esq. 
(6)  1  Bank.  &  Insolv.  Ucp.  273. 
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was  in  point ;  in  that  case  the  insolvent  had  described  himself 
in  a  bill  of  Exchange  to  his  opposing  creditor  as  Baker  and  Son; 
the  son  had  no  interest  in  the  business,  and  the  insolvent  had 
omitted  that  description  from  his  schedule.  The  Chief  Com-' 
missioner  held  the  description  sufficient,  observing,  the  transac- 
tion was  a  solitary  one. 


1854. 

' , ' 

Re  Michael 
Henry 
Mters. 

Aryumcvt, 


Mk.  C0HMIS31ONEB  MuBPHY.  The  Act  requires  that  the 
schedule  shall  contain  a  full  and  fair  description  of  a  prisoner, 
as  to  his  name  or  names,  trade  or  trades,  profession  or  profes- 
sions ;  it  does  not  appear  that  the  insolvent  ever  publicly  an- 
nounced himself  as  a  surveyor,  or  that  he  ever  contracted  a  debt 
in  that  capacity,  although  the  amount  due  to  the  opposing  cre- 
ditor springs  out  of  an  agreement,  in  which  he  has  used,  the 
description  of  a  surveyor.  The  transaction  is  a  solitary  one,  and 
I  think  the  description  sufficient. 

Attorneys :  LeioU  8c  Lewis, 


Judgment. 


EXP  ARTE  BATES,  IN  EE  MEADOWS,  (a) 

^  Court  op 

Before  Me.  Commissioner  Evans.  Bankruptcv. 

m  Oct.  30. 

1  HIS  was  a  meeting  for  the  choice  of  assignees.     The  bank-  The  trustees 

rupt,  who  was  a  shopkeeper  at  Warboys,  Hunts,  on  the  28th  of  ^P^^^  ^°  ?^' 

August  last,  executed  a  deed  of  assignment  of  all  his  personal  benefit  of  cre- 

estate  and  effects  to  three  trustees,  viz.,  Samuel  Bates,  Matthew  ass^gni^nris 

Wasdale,   and   Thomas   Knight,  for   realisation   and   division  declared  to  be 

equally  amongst  all  his  creditors.     The  trustees  respectively  Jup^cy^^are  not 

executed  the  deed  of  assignment,  and  acted  under  it  by  realising  creditors 

a  portion  of  the  property  to  the  amount  of  about  300/.,  which  rity,  and  may 

was  paid  into  a  local  bank  in  the  joint  names  of  the  trustees.  P'"?^®  *^,^*^  , 

debt  qdq6i*  tufi 

Mr.  Pawson,  a  London  creditor,  who   had  not  executed  the  bankruptcy, 
assignment,   filed  a    petition  for  adjudication  in  bankruptcy,  ?J^^^^^stand- 
under  which  Meadows  was  duly  declared  a  bankrupt  on  the  signment. 
13th  of  October,  the  act  of  bankruptcy    being  the  deed  of  missioner  will 
assignment  of  the  28th  of  August  1854.  not  interfere 

Mr.  Samuel  Bates,  one  of  the  trustees  above  named,  now  Tf  the  majo°*^^ 
tendered  a  proof  for  394Z.  4*.  4rf.,  for  goods  sold  and  delivered  P*'^  ^^  ^^^^^ 

of  the  cre- 

to  the  bankrupt,  anterior  to  the  date  of  the  deed  of  assign-  ditors,  unless 
ment.  ^^^7  clioose 

-mr       •r  f   »  n        ^  ...  -,  an  improper 

Mr.  Jones,  solicitor  for  the  petitioning  creditor,  objected  to  person ;  but  a 

trustee  who 
(a)  Keported  by  J.  W.  M.  Fonblanque,  Esq.  ^^^^^  account 

rupt*s  estate  is 
not  a  proper  person  to  be  appointed  assignee,  and  If  objected  to  such  appointnneat  will  not  be 
sanctioned  by  the  Commissioner. 


286 


THE  BANKRUPTCY  AND  INSOLVENCY  REPORTS. 


1854. 


EXPARTB 

Bates, 

IN  RK 

Meadows. 
Argument. 


the  admission  of  Mr.  Bates's  proof*  The  creditor  now  seeking 
to  prove  had  the  security  of  an  assignment  of  all  the  bankrupt's 
personal  property^  and  njioreover,  he  was  in  posseftdon  of  a  part 
of  the  bankrupt's  estate  which  had  been  realised. 

Mr.  Bafflej/y  for  Bates.  The  assignment  of  the  28  th  of 
August  is  Yoid^  and  the  creditor  abandons  all  claim  under 
it.  He  is,  therefore,  a  creditor  without  security.  As  to  the 
estate  realised  by  the  trustees,  it  is  deposited  in  a  bank,  ready 
to  be  handed  to  the  official  assignee^  and  Mr.  Bates  claims  no 
special  interest  in  it. 


Judgment 


Mb.  Comhissiokeb  Eyaks.  I  am  of  opinion  that  Mr. 
Bates  is  entitled  to  proye.  He  can  take  no  benefit  under  the 
assignment  which  is  void  as  an  act  of  bankruptcy.  Ajb  to 
the  money  standing  in  the  name  of  trustees,  they  do  not  hold  it 
as  security  for  their  own  debts,  but  for  distribution  amongst  all 
the  creditors  of  the  bankrupt.     The  proof  must  be  admitted. 

The  major  part  in  value  of  the  creditors  who  had  proved, 
having  voted  for  Mr.  Bates,  and  Mr.  Ulph,  a  creditor  who  had 
also  executed  the  deed  of  assignment,  as  assignees. 

Mr.  Janes  objected  to  the  appointment  of  the  assignees.  Mr. 
Bates,  one  of  the  assignees,  had  been  dealing  with  the  property 
of  the  bankrupt  as  trustee,  and  was  an  unfit  person  to  be  an 
assignee,  and  the  other  trustee  was  also  a  party  to  the  assign- 
ment. 

Mr.  Commissioner  Evans.  I  cannot  sanction  tlie  ap- 
pointment of  any  of  the  trustees  as  assignees;  it  is  objection- 
able upon  principle. 

Mr.  Bagley.  Mr.  Bates  was  selected  by  the  majority  of  the 
creditors  to  act  as  trustee  on  their  behalf;  he  has  performed  that 
duty  so  much  to  their  satisfaction,  that  they  are  now  desirous  to 
have  his  services  as  assignee  under  the  bankruptcy.  It  is  hard 
upon  the  creditors  if  they  are  to  be  deprived  of  the  services  of 
the  person  upon  whom  they  most  rely,  and  whose  respectability 
and  fitness  is  unquestioned.  It  is  not  proposed  that  Mr.  Bates 
shall  be  sole  assignee ;  he  is  associated  with  another  creditor, 
and  with  the  official  assignee,  who  would  take  care  that  he  ac- 
counted fully  to  the  estate. 

Mr.  Commissioner  Evans.  I  have  no  doubt  the  trustee  in 
this  case  is  a  respectable  person ;  but  having  property  of  the 
bankrupt's  under  his  control,  he  is  an  accounting  party  to  the 
estate.  If  he  were  appointed  assignee,  he  would  have  to  account 
to  himself.     This  is  clearly  objectionable. 

Mr.  Jones  suggested  that  the  petitioning  creditor,  Mr.  Paw- 
son,  should  be  associated  as  assignee  with  one  of  the  other 


! 
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creditors*     The  London  creditors  were  all  anxious  for  Mr#      ^  ^^^^'  , 
Fawson's  appointment.  Expabtb 

Mr»  Bagley,     The  country  creditors  are  the  major  part  in        in^^^ 
▼olue ;  and  though  tliejr  know  Mr.  Fawson  to  be  at  the  head  of     Mbadows. 
a  large  establishment  as  a  warehouseman  in  London^  they 
prefer  a  creditor  residing  in  the  country. 

Mb.  Cohmissioneb  Eyans.  I  shall  not  interfere  with  the 
choice  of  the  major  part  of  the  creditors^  unless  they  elect  an 
improper  person. 

Mr.  Ulph  was  finally  chosen  sole  creditors*  assignee* 

Solicitors :  Alfred  Jones  ;  and  Newborn  if  Jarmt*  " 


Court  poft 

RE  CHARLES  TURNER,  (a)  ofS^ 

Before  Mr.  Commissionee  Muepht.  ebtobb. 

IJSept  18. 
N  May  1852  the  insolvent  had  purchased  the  lease  of  pre*  Where  an 

mises  18.  Seymour  Crescent,  Euston  Square.     In  May  1863  he  1^2  ^^  hi]**^ 
advertized  the  house  to  let  by  placing  a  bill  to  that  effect  in  the  opposing  cre- 
window.     Daring  the  same  month,  the  detaining  creditor  having  f^  '^\^ 
inspected  the  premises,  and  being  informed  by  the  insolvent  mises,  con- 
that  he  quitted  them  to  go  into  business  at  Islington,  agreed  to  him  the  fact 
purchase  the  lease  at  100/.,  and  a  future  day  was  named  for  the  t^*^*  an  action 

*,  ,,  ■',,  of  ejectment 

completion  of  the  bargain,  the  insolvent  promising  to  procure  was  then  pend- 
the  attendance  of  the  lessor  to  witness  the  transaction.    On  the  him^the 
26th  of  May  an  assignment  of  the  lease  was  executed,  and  the  lessor,  and 
100/.  paid,  but  the  lessor  did  not  attend;  and  his  absence  was  cred^toT^f 
accounted  for  by  an  untrue  statement.    It  appeared  he  had  subsequently 
never  been  invited,  and  was  wholly  unaware  of  the  insolvent's  the  premises 
proceeding.     The  opposing  creditor  did  not  engage  an  attorney  "*  conse- 
in  the  transaction,  but  a  person  who  was  introduced  by  the  action  brought 
insolvent  prepared  and  conducted  the  assignment.      Shortly  g^^*'^^^??^" 
after  the  opposing  creditor  had  removed  his  furniture  to  the* to  recover 
premises,  he  was  ejected  therefrom  by  the  sheriff.     It  was  then  theftlud^^^ 
discovered  that  antecedently  to  the  sale,  and  before  negotiations  judgment  was 
had  been  entered  upon  between  the  parties,  an  action  of  eject-  |,y  default,*^ 
ment  had  been  pending  against  the  insolvent  at  the  suit  of  the  ^^  damages 
lessor.     The  insolvent  had  consulted  his  solicitor  on  the  sub-  at  isoZ.,  which 
ject,  who  advised  him  to  defend  the  action,  but  he  had  declined  constituted  the 
to  do  so,  as  he  alleged,  on  the  advice  of  his  neighbours,  and  ditor's  debt 
judgment, -a  day  or  two  after  the  sale,  went  by  default.    Shortly  ^^f  ^*'  ^® 

within  the 

(a)  Reported  by  E.  H.  Reed,  Esq.  meaning  of  the 

"^  ^       ^  ^  '      ^  78th  sect  of 

1  &  2  Vict 
c.  110.,  as  a  debt  contracted  by  fraad  and  false  pretences,  and  the  insolvent  was  remanded 
accordingly. 
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Re  Charles 
Tduner. 

Statement. 


after  leaving  the  premises  he  had  converted  the  whole  of  his 
furniture  and  effects  into  cash^  and  upon  the  proceeds  and  the 
100/.  he  had  lived  up  to  the  period  of  his  arrest.  From  May 
1853  to  February  1854  the  opposing  creditor  had  been  unable 
to  discover  the  insolvent^  but  in  the  latter  month  service  of  a 
writ  was  effected,  and  an  action  commenced.  The  material 
counts  of  the  declaration  averred  **  for  that  the  defendant^  on 
the  26th  day  of  May,  in^  &c.,  assigned  to  the  plaintiff  a  piece  or 
parcel  of  ground,  together  with  a  brick  messuage  or  tenement 
erected  or  built  thereon,  and  being,  &c.,  to  hold  to  the  plaintiff 
for  the  residue  then  unexpired  of  a  term  of  eighty-six  years  and 
three  quarters  of  another  year,  wanting  thirty  days,  from  the 
26th  day  of  December  1823,  granted,  &c.,  subject  to  the  rents, 
covenants,  and  conditions,  &c.  And  the  defendant,  by  the  said 
deed,  covenanted  with  the  plaintiff  that  he  the  defendant,  had 
done  no  act  whereby  the  premises  thereby  assigned,  or  intended 
so  to  be,  were,  was,  or  should  or  might  be  prejudicially  incum- 
bered or  affected.  And  that  the  defendant  then  had  in  himself 
good  right,  full  power,  and  lawful  and  absolute  authority  by  the 
said  deed  to  assign  or  otherwise  assure  Ihe  said  premises  thereby 
assured  or  intended  so  to  be  with  their  appurtenances  unto  the 
plaintiff  his  executors,  administrators,  and  assigns,  for  all  the 
residue  then  unexpired  of  the  said  term  of  eighty-six  years  and 
three  quarters  of  another  year,  wanting  thirty  days,  in  manner 
therein  aforesaid,  and  according  to  the  true  intent  of  the  said 
deed.  Yet  the  defendant,  before  and  at  the  time  of  making 
the  said  deed,  had  done  an  act  whereby  the  said  premises  had 
been  and  then  were  prejudicially  incumbered  and  affected,  in 
this  (to  wit),  that  he  had  used  and  followed,  and  permitted  others 
to  use  and  follow,  the  trade  and  business  of  a  bagnio-keeper  and 
other  offensive  and  obnoxious  trades  and  businesses  in  and  upon 
the  said  demised  premises,  without  the  license  in  writing  of  the 
lessor,  his  executors,  administrators,  and  assigns,  which  was 
contrary  to  the  said  indenture  of  lease,  and  whereby  the  same 
had  become  and  was,  according  to  and  by  virtue  of  a  condition 
therein  contained,  forfeited.  And  the  defendant  had  not,  at  the 
time  of  making  the  said  deed  of  assignment,  any  right,  power, 
or  authority  by  the.  said  deed  to  assign  or  otherwise  assure  the 
said  premises,  with  their  appurtenances,  or  any  part  thereof,  to 
the  plaintiff  for  the  residue  then  unexpired  of  the  said  term,^ 
whereby  the  plaintiff  was,  after  the  execution  of  the  said  assign- 
ment, ejected  from  the  said  premises  by  the  lessor  thereof,  and 
lost  the  said  term  of  years,  and  the  moneys  which  he  had  paid 
for  the  said  assignment. 

The  second  count  averred,  for  that  the  :lefcndant,  by  falsely 
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1854. 


R£  CHAIU.E8 
TUSNEU. 

Statement 


Argument, 


and  fraudulently  representing  to  the  plaintiff  that  he  was  en- 
titled to  a  house,  No.  18.  Seymour.  Crescent,  Euston  Square, 
for  the  residue  of  a  term  of  years,  and  by  falsely  and  fraudu- 
lently concealing  from  the  plaintiff  that  an  action  of  ejectment 
was  pending  against  him,  the  defendant,  for  the  recovery  of  the 
said  house,  sold  and  assigned  the  said  house  for  the  said  term  of 
years  to  the  plaintiff,  and  induced  the  plaintiff  to  purchase  and 
pay  a  sura  of  money  for  the  same.  Yet  the  defendant  was  not 
then  entitled  to  the  said  house  and  premises  for  the  said  term  of 
years,  or  for  any  part  thereof,  but  was  a  trespasser  therein,  and 
an  action  of  ejectment  was  then  pending  against  th^  defendant 
for  the  recovery  of  the  said  house  and  premises ;  and  soon  after 
the  said  purchase  and  payment,  judgment  was  recovered  in  the 
said  action  of  ejectment,  and  the  plaintiff  was  ejected  from  the 
said  house  and  premises  under  an  execution  issued  on  the  said 
judgment. 

Damages  were  laid  at  200/.  Tlie  insolvent  not  appearing  to 
the  action,  judgment  was  obtained  by  default,  and  damages 
were  assessed  at  130/.,  for  which  sum  execution  was  issued,  and 
the  insolvent  taken. 

Mr.  Reed,  having  called  the  attention  of  the  Court  to  the 
above  facts,  asked  for  a  remand  under  the  78th  section  1  &2 
Vict.  c.  110.  for  contracting  the  debt  by  fraud  and  false  pte- 
tences. 

Mr.  Sarffood,  for  the  insolvent,  urged  that  inasmuch  as  the 
Act  of  Parliament  referred  only  to  frauds  committed  in  the 
contracting  of  debts,  and  as  no  debt  existed  to  the  opposing 
creditor  previous  to  the  assessment  of  damages  by  the  jury, 
the  opposition  could  not  be  maintained. 


Mr.  Commissioner  Murphy  said  he  had  always*  regretted  Judgment 
the  case  of  Me  Moorhouse  (a),  in  which  such  a  doctrine  was  up- 
held, and  he  could  not  help  believing  the  intention  of  the  Legis- 
lature was  to  embrace  such  a  case  as  the  present  within  the 
meaning  of  the  78th  section.  He  did  not  know  what  the  facts 
of  the  case  in  Re  Moorhouse  were,  but  to  make  it  a  parallel  case 
to  the  present,  he  must  suppose  that  instead  of  delivering  wine 
of  an  inferior  quality,  the  insolvent  had,  by  selling  it  to  some 
other  party,  disqualified  himself  from  delivering  it,  and  took 
the  plaintiff's  money  with  a  knowledge  that  he  could  not  deliver 
it.  In  sucl^  a  case  the  judgment  would  not  constitute  the  debt, 
but  merely  be  evidence  of  it.  The  insolvent,  by  the  assignment, 
had  covenanted  that  he  had  done  no  act  whereby  the  premises 
were  prejudicially  affected;  he  had  covenanted  that  he  had  full 

(a)  Cook's  Practice,  p.  209. 
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power  and  lawful  aathoritj  to  assign,  yet  he  well  knew  at  that 
very  moment  the  lease  had  become  forfeited,  as  charged  in  the 
declaration.  How,  otherwise,  was  the  judgment  by  default  to  be 
accounted  for  ?  The  insolvent  had  urged  no  reason,  and  his  counsel 
had  suggested  no  excuse.  It  was  also  admitted,  for  there  had 
been  no  denial  of  the  allegations  in  the  second  count,  that  he 
did  falsely  and  fraudulently  represent  that  he  was  entitled  to  a 
house  for  a  term  of  years,  when  he  had  no  such  interest.  It  waa 
admitted  that  he  did  falsely  and  fraudulently  conceal  that  an 
action  of  ejectment  was  pending  against  him  for  the  recovery  of 
the  house;  and  it  could  not  be  forgotten  he  had  declined  to 
defend  the  action  of  ejectment,  although  advised  to  do  so  by 
the  gentleman  he  had  consulted.  There  was  no  defence  to  the 
action  of  the  opposing  creditor  when  brought;  there  is  no 
answer  to  his  evidence  to-day.  He  had  parted  with  his  money 
upon  the  faith  of  the  representations  made  to  him,  and  through 
the  fraud  and  concealment  of  the  insolvent,  and  the  debt  which 
was  now  owing  was  the  immediate  result  of  deliberate  dis- 
honesty. * 

Remanded  twelve  months  from  the  date  of  the 
vesting  order,  for  contracting^  a  debt  by 
means  of  false  pretences. 
Attorneys :  Humphreys  ;  and  Ruskbury. 
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•     PRINCIPAL. MATTERS 


ABSENTIKa 

ABSENTING  FROM  PLACE  OF 
BUSINESS. 

See  Act  of  JBamkntpiqf^  3. 

ACT  OF  BANKRUPTCY. 

I.  A  trader,  on  the  20th  of  December  1851,  as- 
agned  to  some  of  his  creditors  all  his  debts,  bills 
of  exchange,  promissory  notes,  and  other  secu- 
rities, and  all  books  of  account  in  which  such 
debts  or  sums  were  entered,  as  a  security  lor 
their  debt ;  and  at  the  same  time,  although  not 
personally  known  by  the  trader,  writs  on  two 
judgments,  obtained  some  time  previously,  were 
in  the  hands  of  the  sheriff,  who,  on  the  22nd  of 
December,  levied  execution  on  the  trader's  stock- 
in-trade  and  furniture.  On  the  24th  of  Dc- 
eember  the  trader  was  adjudged  bankrupt,  on  a 
petition  presented  on  the  23rd. — Held,  that  the 
assignment  was  void  as  against  the  assignees 
under  the  bankruptcy.  Exparte  Bailey^  lu  re 
Barrett  (Lords  J  J. ),  48. 

2.  C.  assigned  all  his  estate  and  effects  to  H.,  in 
consideration  of  H.  having  previously  become 
surety  for  him  for  100/,  and  also  of  a  present 
advance  of  55L  The  deed  contained  a  proviso, 
permitting  C.  to  retain  possession  of  the  pro- 
perty until  default  by  him  in  paying  the  1001 
when  due,  and  the  551.  when  required.  No  de- 
fault was  made  up  to  the  time  of  the  bankruptcy 
of  C,  and  the  property  was  in  the  possession  of 
C.  at  the  time  of  the  bankruptcy,  and  was  sold 
by  the  assignees  by  consent  of  H.,  he  submitting 
his  right  to  the  same  to  the  judgment  of  the 
Court. —  NM,  that  the  assignment  was  an  act 
of  bankruptcy,  and  that  the  proceeds  of  the  sale 
passed  to  the  assignees  of  H.  Exparie  Harvey, 
He  CoUins  (Goulburn,  Com.)',  194. 

3 .  U. ,  by  deed,  assigned  all  his  shop  anc|  dwel- 
ling-house, stock-in-trade,  &c.,  and  property  at 


ADJUPICATION. 

W.  or  elsewhera,  in  consideration  of  an  old  debt  and 
a  present  advance,  subject  to  a  proviso  for  re- 
demption. The  mortgagee  ultimately  took  pos- 
session, and  proceeded  to  sell.  A  few  days  be. 
lore  possession  was  taken,  H.  departed  from  his 
house,  but  left  his  address  behind,  and  promised 
to  return  on  a  certain  day.  He  did  return  fur  a 
few  hours,  but  disappointed  a  creditor  he  had 
promised  to  pay.  —  Meld,  that  the  deed  and  de- 
parture were  both  acts  of  bankruptej.  Me 
JBoUmoay  (Goulburn,  Com.),  244. 

4.  Bit  I  of  sale  by  a  lo<iging-house  keeper  of  all  her 
household  furniture  in  consideration  of  a  bygone 
debt,  secured  by  a  promissory  note.  —  Held, 
void  as  an  act  of  bankruptcy  after  poMeasion 
taken  and  sale  prior  to  the  acljudication.  He 
Lomua  Smith  (Fane,  Cora.),  264. 


ADJUDICATI01{, 

Sec  AnnuRinff  AdJuduxUi<m. 

Insolvent  out  of  Custody.  See  JmrUdkHom  m  ib- 
eoipency. 

Sufficiency  of  Affidavit  of  Debt  may  be  dis- 
puted at  the  Time  of  showing  Cause  against. 
See  Trader  Debtor  Summons,  5. 

l.The  104th  section  ofthe  12  a?  13 Victc,  106. 
provides,  that  before  notice  of  any  a4iudication 
of  bankruptcy  shall  be  given  in  the  London 
Gazette,  and  at  or  before  tide  time  of  putting  in 
execution  any  warrant  of  seizure  which  shall 
have  been  granted  upon  such  adjudication,  a 
duplicate  of  such  adjudication  shall  be  served  on 
the  person  adjudged  bankrupt,  personally,  or  by 
leaving  the  same  at  the  usual  or  last  known 
place  of  abode  or  place  of  business  of  such  per- 
son; and  such  person  shall  be  allowed  seven 
days,  or  such  extended  time  not  exceeding  four- 
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ADJUDICATION. 


ANNULLING  ADJUDICATION. 


teen  days  in  the  whole,  as  the  Court  shall  think 
fit,  from  the  service  of  such  duplicate,  to  show 
cause  to  the  Court  against  the  validity  of  sucli 
adjudication,  &c.  Where,  therefore,  a  bankrupt 
does  not  show  cause  against  the  validity  of  the 
adjudication  before  the  Commissioner  within  the 
))criod  prescribed  by  this  section,  the  Commis- 
sioner, after  that  period,  has  not  any  authority  to 
entertain  an  application  to  review  the  adjudica- 
tion under  that,  or  under  the  233rd  section, 
and  that  a  petition  to  annul  the  adjudica- 
tion afterwards  presented  to  the  Commissioner 
by  the  bankrupt,  was  not  such  a  **  proceeding  " 
as  was  contemplated  by  the  Legislature  in  the 
233rd  section  of  the  statute.  Carter  v.  Dim* 
mack  (H.  of  L.),  12. 

2.  A  petition  to  annul  the  ailjudication  on 
the  ground  uf  the  infancy  of  the  bankrupt  will 
be  dismissed,  unless  presented  within  the  time 
prescribed  by  the  233rd  section  of  statute  12  & 
13  Vict.  c.  106.  Exparie  Wat,  Be  West  (Hol- 
royd,  Com.),  20. 

3.  Where  a  person  who  has  been  adjudicated 
bankrupt  does  not  show  cause  against  the  va- 
lidity of  the  adjudication  before  the  Conimis- 

.  sioncr  within  the  period  prescribed  by  section 
104.  of  statute  12  &  13  Vict.  c.  106.,  *'or  com- 
mence an  action,  suit,  or  other  proceeding  to 
dispute  or  annul  the  fiat,"  &c.  within  the  period 
prescribed  by  section  233.  of  the  same  statute, 
the  Court  will  not  annul  the  adjudication  on  a 
petition  of  the  bankrupt,  notwithstanding  it  ap- 
pears that  at  the  time  of  such  adjudication  the 
bankrupt  was  a  minor  under  twenty  years  of 
age.     Exparte  West,  Re  Wett  (L.  C.),58. 

Where  a  person  who  has  been  abjudicated 
bankrupt  does  not  show  cause  against  the  va^ 
lidity  of  the  adjudication  before  the  Conunis- 
sioner  within  the  period  prescribed  by  section 
104.,  a  petition  to  annul  such  adjudication  may 
be  presented  within  the  period  prescribed  by 
section  233.  ;  but  such  last-mentioned  petition 
should  be  presented  to  the  Lord  Chancellor,  and 
not  to  the  Commissioner,     lb. 

4.  The  notice  to  dispute  an  a4judicati6n 
must  specify  distinctly  the  grounds  upon  which 
it  is  intended  to  proceed ;  and  it  is  not  suflScient 
in  such  notice  to  state  generally  the  bankrupt's 
intention  to  show  cause,  &c.,  notwithstanding 
he  intends  to  dispute  the  adjudication  on  every 
point.  Exparte  Harding,  Re  Harding  (Goul- 
burn,  Com.),  151. 

Where  the  notice  to  show  cause  against  the 
adjudication  on  the  part  of  the  bankrupt  was 
served  within  the  seven  days  allowed  by  the 
104th  section  of  the  Bankrupt  Law  Consolida- 
tion Act,  and  on  the  day  appointed  for  tlie  hear- 
ing the  case  went  off  upon  a  technical  objection 
to  the  furm  of  the  notice,  —  Htld,  on  the  au- 
thority orCastellVs  Case,  (1  De  G.  M.  &;G.  437.) 
that  the  bankrupt  was  in  time  within  the  mean- 
ing of  this  section  ;  and,  on  application,  the  time 
for  showing  cause  was  enlarged,  to  allow  the 
bankrupt  to  amend  his  notice.     lb. 

5.  The  Court  will  not  annul  an  adjudication, 
or  order  the  advertisement  in  the  Gazette  to  be 
stayed  on  the  mere  ground  of  an  arrangement 
having  been  entered  into  with  the  creditors,  sub- 
sequeuf  to  such  adjudication.  Re  John  James 
(Holroyd,  Com.),  154. 

6.  Where  an  insolvent  has  been  discharged 
out  uf  custody  by   his  detaining  creditor,  the 


Court  has  no  power  to  adjudicate.     Re  WtlBam 
Jeffrie*  (Murphy,  Com.),  191. 

ADMISSION  OF  DEBT. 

Taken  by  Country  Solicitor,  on  unstamped  Paper. 
See  Trader  Debtor  Summons,  4. 

ADVERTISEMENT. 

Mere  Arrangement  with  Creditors  no  Ground  for 
staying.     See  Adjudication,  5. 

AFFIDAVIT  OF  DEBT. 
See  Trader  Dt^or  Summons,  2,  3.  5. 

AFTER. ACQUIRED  PROPERTY. 
See  Assignees,  4. 

ALLOWANCE. 

1.  *The  bankrupt's  estate  being  suflScient  to  pay 
20*.  in  the  pound,  he  is  entitled  to  an  allowance 
of  1021  per  cent,  under  the  195tb  section  of  the 
Bankrupt  Law  Consolidation  Act.  Exparie 
Marriott,  la  re  Marriott  (Evans,  Com.),  155. 

2.  Semble,  where  a  clear  case  of  fraud  is  made 
against  an  insolvent,  and  he  is  remanded  in  con- 
sequence, the  Court  will  refuse  a  rule  nisi  on  the 
detaining  creditors  for  an  allowance  under  sec- 
tion 86.  of  1  &  2  Vict  c  1  la  Re  A.  N.  Luke 
(Law,  Com.),  216. 

AMENDMENT. 

Omission  to  insert  Holder  of  negotiable  Instru- 
ment.    See  Schedule^  S. 

ANNULLING  ADJUDICATION. 

Mere  Arrangement  with  Creditors,  no  Ground  fur. 
See  Adjudication,  5. 

1.  Fraud,  if  clearly  proved,  is  a  sufiScient 
ground  for  annulling  an  adjudication  in  bank- 
ruptcy; but  mere  concert  is  insufficient  since 
the  passing  of  the  late  Act  Exparte  Adams,  In 
re  Wtstbrook,  Exparte  Adams,  In  re  Kirk  (Goul- 
bum,  Com.),  127. 

So  also,  absence  of  assets  is  not  per  te  sufficient 
lb. 

Where  the  bankrupt  was  described,  in  the 
petition  for  adjudication,  as  of  two  places,  in 
neither  of  which  he  carried  on  the  business  al- 
leged, and  the  place  where  he  did  carry  on  busi- 
ness was  not  adverted  to,  and  it  did  not  lippear 
that  any  one  had  been  misled,  or  that  the  misde- 
scription was  made  with  any  fraudulent  intent. 
—  Ileid,  a  sufficient  description  within  the  89th 
section  of  12  &  13  Vict  c.  106.    lb. 

The  bankrupt  had  opened  a  lairage  for  cattle, 
and  had  sold  hay  to  the  drovers  using  the  lairage 
with  a  view  to  profit,  first  on  his  own  account, 
and  afterwards  in  connection  with  others,  as  a 
company,  in  their  endeavours  to  establish  a 
market,  but  in  which  they  failed.  —  Held  to  be 
a  trading  as  a  hay  dealer  within  the  operation  of 
the  bankrupt  laws.     lb. 

Where,  in  a  petition  to  annul,  fraud  and  col. 
lusion  are  charged,  and  the  charge  is  wholly 
unsupported  by  affidavit,  and  not  substantiated 
by  the  evidence,  and  the  a4Judication  is  upheld, 
the  petitioner  will  be  ordered  to  pay  the  costs.  i&. 
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ASSETS. 
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8.  A  mortgagee  of  chattels  belonging  to  a 
bankrupt,  which  had  been  sold  by  the  assignees 
as  being  in  the  reputed  ownership  of  the  bank- 
rupt, applied  to  annul  the  adjudication,  the  time 
having  elapsed  after  which  the  bankrupt  himself 
could  not  apply  for  that  purpose,  and  the  Com- 
missioner granted  the  application,  on  the  ground 
that  the  bankrupt  was  not  a  trader  within  the 
meaning  of  the  Bankrupt  Laws.  The  Court  of 
Appeal,  being  satisfied  on  the  eyidenoe  that  the 
application  to  annul  was  made  at  the  instigation 
and  for  the  benefit  of  the  bankrupt,  reversed  the 
decision  of  the  Commissioner,  and  restored  the 
adjudication,  without  deciding  whether  the  bank- 
rupt was  or  was  not  a  trader.  Exparte  Emay, 
Be  Bradlntry  (Lords  JJ.),  265. 


ASSETS. 

Absence  of^  not  per  ee  sufficient  Ground  for  an- 
nulling Abjudication.  See  AnnuUing  At^ucSeO' 
Horn,  1. 

Marshalling.     See  JtaritdicHon  in  Bankntptey^  1. 

ASSIGNEES 

See  Official  Assignee ;  Promnonal  Assignee, 

Choice  of  accounting  Party  improper.  See  Pnqf 
»f  Debts,  13. 

Power  of  Court  to  order  Provisional  Assignee  to 
job  in  Conveyance.  See  Jurisdiction  in  Ineot- 
teneg,  S. 

1.  Where  an  application  Is  made  to  the  Court 
for  the  Relief  of  Insolvent  Debtors  to  appoint  an 
assignee  in  a  case  which  has  been  heard  in  a 
County  Court,  it  must  be  Mcompanied  by  a 
eertiiicate  from  the  Judge  that  no  similar  appli- 
cation has  been  made  to  him  by  the  person  no- 
minated, and  been  refused.  Be  Joseph  Deans 
(Phillips,  Com.),  36. 

2.  Assignees  in  bankruptcy  are  entitled  to  all 
such  fixtures,  set  up  for  purposes  of  trade,  as 
come  within  the  principle  of  HeUawell  v.  East' 
wood,  6  Exch.  Rep.  295.,  and  which  the  trader 
might  remove.  Stock-in-trade  in  the  possession 
of  the  bankrupt  at  the  time  of  the  bankruptcy 
passes  to  the  assignees.  Exparte  Humphregs,  Be 
Gibbs  (Fane,  Com.),  68. 

S.  A  creditor  sought,  by  bill  in  equity,  to 
establish  a  title  by  equitable  assignment,  as  was 
^contended,  to  moneys  belonging  to  the  bankrupt 
in  the  hands  of  a  third  party.  The  bill  was  dis- 
missed without  costs ;  but  the  costs  of  the  as- 
signees, who  were  made  defendants,  were  ordered 
to  be  paid  out  of  the  bankrupt's  estate.  He 
afterwards  proved  for  the  debt. — EM,  that  the 
costs  of  the  assignees  should,  on  a  deficiency  of 
assets  in  their  hands,  be  deducted  out  of  the 
dividend  coming  to  the  creditor  in  the  first  in- 
stance. Exparte  The  National  Provincial  Banh 
of  England,  In  re  T,  Burton  (Fonblanque, 
Com.),  81. 

4.  A  second  petition  against  an  uncertificated 
bankrupt  is  not  absolutely  void  at  law.  Exparte 
The  Assignees  of  Parhes,  In  re  Parhes  (Holioyd, 
Com.),  113. 

Where  an  uncertificated  bankrupt  has  been 
suffered  to  trade  without  interruption  or  claim 
on  the  part  of  the  assignees  of  the  first  bank- 
ruptcy, they  are  not  entitled  to  any  aAcr-acquired 
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property  in  the  bankrupt's  possession  at  the  time 
of  the  second  bankruptcy,  as  against  the  as- 
signees under  that  bankruptcy.     lb. 

And,  semble,  the  ignorance  of  such  trading  on 
the  part  of  the  assignees  of  the  first  bankruptcy, 
without  evidence  of  diligence  or  activity  on  their 
parts  to  enforce  their  rights,  will  not  alter  the 
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ASSIGNMENT. 

See  Act  of  Bankruptcy,  2,  3. 

Purchase  by  Creditors  of  Trustees  under,  mado 
bond  fide,  protected.     See  Deed  of  TrueL 

ASSISTANT  SCHOOLMASTER, 
See  Servant, 

ATTACHMENT. 
How  served.     See  Contempt  of  Court. 
Who  may  apply  for.     See  lb, 

ATTORNEY  AND  SOLICITOR. 

See  Opposition,  12. 

Jurisdiction  to  order  Payment  of  Costs  of  Peti- 
tioning out  of  Estate.  See  Practice  in  Insole 
vency,  3. 

AWARD. 

Judgment  not  signed  until  after  Notice  of  Act  of 
Bankruptcy.     See  Proof  of  Debts,  10. 

1 .  Where  an  insolvent  is  indebted  in  damages 
recovered  against  him  in  an  action  for  trespass 
and  false  imprisonment,  and  the  declaration 
shows  a  clear  case  for  remand,  the  Court  will 
refuse  an  application  to  admit  to  bail  until  the 
day  of  hearing.  Be  Henry  WUHam  Lindus 
(Murphy,  Com.),  150. 

2.  Where  an  insolvent  omits  to  file  his  books, 
the  Court  will  refuse  a  discharge  on  bail,  under 
sect.  38.  1  &  2  Vict.  c.  110.  Be  Joseph  Parry 
(Law  Com.),  254. 

3.  A  discharge  on  bail  being  clearly  given 
by  sect.  38.  of  1  &  2  Vict.  c.  1 10.  the  Court  will 
rather  enlarge  than  curtail  the  privilege.  Where, 
therefore,  matters  were  shown  in  evidence  against 
L.,  which  the  Court  intimated  would  be  taken 
into  consideration  in  giving  judgment,  on  appli- 
cation the  bail  was  enlarged,  and  the  insolvent 
discharged  until  his  adjourned  hearing.  Be  D, 
M.  Lyons  (Murphy,  Com.),  268. 

4.  Where  on  any  application  on  sureties  the 
record  in  an  action  between  the  insolvent  and  his 
opposing  creditor  shows  a  clear  case  for  remand, 
a  discharge  on  bail  will  be  refused ;  but  where 
the  record  simply  proves  the  existence  of  a  debt, 
and  other  evidence  is  necessary  to  bring  the  case 
within  the  penal  provisions  of  the  Act,  the  Court 
will  not  go  into  further  evidence,  but  will  grant 
an  insolvent  the  privilege  q{  bail.  Be  Frederick 
Weston  (Murphy  Com.),  281. 

BENEFIT  BUILDING  SOCIETIES. 
See  Priority, 
T 
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BILL  OF  SALE. 


DEPOSIT. 


BILL  OF  SALE. 
Freoeiisting  Debt.     See  Act  of  Bankruptcy^  2, 4. 

BOND. 

Where  Debtor  deposes  that  upon  the  Merits  he  has 
a  good  Defence.     See  Trader  Debtor  Summons,  6. 

CERTIFICATE. 

1.  Certificate  meeting  adjourned  for  further  con- 
sideration to  a  day  certain. — HM,  that  a  creditor 
who  had  proved  his  debt  might,  upon  good  cause 
shown,  be  let  in  to  oppose  at  the  adjourned 
meeting,  notwithstanding  he  had  not  given  the 
requisite  notice  of  oppo^ition  until  after  the  ad* 
journment.  Exjxxrte  the  Assignees  of  Ferris^  In 
re  Afomum  ( Goulburn,  Com.),  45. 

2.  A  trader  adjudged  bankrupt  upon  his  own 
petition.  It  appearing  that  his  estate  was  in- 
sufficient to  pay  5s,  in  the  pound  afler  payment 
of  all  expenses,  a  condition  was  annexed  to  the 
certificate,  charging  all  future  acquired  estate 
with  the  deficit.  No  proceedings  to  be  taken  in 
regard  to  such  estate  without  leave  of  the  Court. 
Be  Joseph  Boys  (  Fonblanque,  Com. ),  76. 

3.  Where,  on  the  suspension  of  the  certificate, 
protection  has  been  refused  to  the  bankrupt  for 
six  months,  and  he  has  kept  out  of  the  way  to 
avoid  an  arrest,  the  Court  will  take  this  into 
consideration,  and  not  discharge  him  at  the  ex- 
piration of  the  time  limited.  Exparte  MiUs,  In 
re  Miles  (Fonblanque,  Com.),  III. 

4.  A  trader  is  not  justified  in  providing  by  a 
Judge*s  order  for  payment  of  a  creditor,  whose 
debt  is  not  yet  due,  whereby  his  whole  estate  is 
liable  to  be  swept  away  from  his  other  creditors; 
notwithstanding  tl\e  Judge's  order  is  dated  several 
months  before  l^is  bankruptcy.  Be  Bamett 
(Evans,  Com.),  1187 

CHOSE^JN  ACTION. 

«   ■ 

Assignee  of  a  Debt.  .   See  Opposition,  4. 

CLAIM. 
Delay  in  Entering.     See  Dividend, 

CONCERT. 

Mere  Concert  not  sufficient  Grpund  for  Annulling 
Adjudication.     See  Annulling  Adjudication,  I. 

CONDITION. 
See  Certificate,  2. 

CONTEMPT  OF  COURT. 

See  Discharge,  2. 

W.  having  made  a  proposal  of  80/.  per  annum, 
payable  by  quarterly  instalments  of  20il,  for 
the  benefit  of  creditors,  which  Vas  embodied 
in  his  final  order, — Held,  that  the  nonpayment 
of  such  instalments,  pursuant  to  the  terms  of 
the  final  order,  is  a  contempt  of  Court,  for  which 
the  insolvent  may  be  committed. — Held,  also, 
that  any  creditor  of  an  insolvent  is  entitled  to 
make  the  application  for  the  attachment.  Lastly, 
that  it  is  not  a  necessary  preliminary  to  the 


granting  of  the  attachment  that  there  should  ba 
a  personal  service  on  the  insolvent,  and  a  demand, 
made  to  perform  the  act  for  which  it  is  sought  to 
commit  him.  Be  WiUiam  Ifeymouth  (Lavr, 
Com.),  7. 

CONTRACT. 

For   Sale  of   Mining   Shares  uncompleted.     See 
Order  and  Disposithn,  5. 

CONTRACTING  DEBT  WITHOUT  PRO- 
BABLE CAUSE. 


Plaintiff  in    unfounded 
tionf  3. 


Action.       See    Oppon^ 


CONVEYANCE. 

Power  of  Court  to  order  Provisional  Assignee  to 
join  In.     See  Jurisdiction  in  Insolvency,  3. 

COST& 
See  Assignees,  3. 

How  allowed.     See  Practice  in  Insolveney,  4. 

Jurisdiction  of  Registrar  to  tax.  See  Jurisdictiom 
in  Bankruptcy,  2. 

Jurisdiction  to  order  Payment  of  Costs  of  peti- 
tioning out  of  Estate.  See  Insolvmey  and  In- 
solvent, 3. 

COUNTY  COURTS.  - 

Certificate  of  Judge,  in  Cases  heard  in.  See  A*- 
signeea,  1. 

CREDITORS. 

Heard  in  Absence  of  Insolvent,  where  he  &l]s  to 

appear.     See  Practice  in  Insolvency,  5. 
How  Costs  of,  allowed,  where  Opposition  results  in 

bringing  Money  into  Court.     See  I^actiee  in  /»• 

solvency,  4. 
Trustee  under  void  Deed   not  a  Creditor  holding 

Security.     See  Proof  of  Debts,  13. 

DEED  OF  TRUST. 

Act  of  bankruptcy  by  conveyance  (by  way  of 
assignment  for  benefit  of  creditors)  of  all  the 
trader's  estate  on  the  8th  of  March,  adjudication 
on  the  10th  ;  between  the  8th  and  1 0th,  Messrs. 
D.,  creditors  of  the  bankrupt,  obtained  goo^ 
which  they  applied  in  part  payment  of  their  debt. 
On  the  application  of  the  assignees  (who  xrere 
also  trustees  under  the  assignment)  to  have  the 
value  of  the  goods  repaid  to  the  estate  by  Messrs. 
D.,  —  Held,  that  at  the  time  of  the  delivery  of 
the  goods  to  Messrs.  D.  the  bankrupt  was  the 
agent  of  the  trustees,  and  that  the  transaction 
between  Messrs.  D.  and  the  bankrupt  was  bond 
fide,  and  protected  under  13  &  IS  Vict,  c  106. 
«.  133.  Exports  Asnyness  of  Quick,  Be  Quick 
<  Fane,  Com.),  277. 

DELAY. 
In  entering  Claim.     See  Dividend. 

DEPOSIT. 

Of  Purchase  Money  in  hands  of  Auctioneer. 
Vendor  and  Purchaser. 


DESCRIPTION. 


FRAUD. 
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DESCRIPTION. 

See  Petition^  11. 
See  SchedmU,  I,  2.  5,  6. 

Interruption  of  Residence.     See  Petition  in  Insol- 

Omission  of  Trading  carried  on.     See  Pttition  in 
Imoioencjft  9. 


DISCHARGE. 

Arrest  of  Bankrupt  pending  Suspension  of  Certi- 

fieate.     See  Protection,  4. 
Committal  by  County  Court  Judge  after  Interim 

Order.     See  Protection,  3. 
Committa]  by  Order  of  County  Court  Judge.    See 

Jurisdiction  in  InMolvencjfp  5. 
Right  to,  not  pr^udiced  by  not  defending  Action 

after  final  Order.     See  Final  Order, 

1.  Where  an  insolvent  carries  on  a  business 
which  is  capable  of  being  sold,  the  Court  will 
withhold  the  discharge  until  he  has  placed  the 
assignee  in  a  position  to  dispose  of  it  for  the  be- 
nefit of  creditors.  Ee  WiUiam,  Pattemn  (Phil- 
lips, Com.),  39. 

S.  The  Court  of  Bankruptcy  will  not  inteiw 
fere,  or  order  the  discharge  out  of  custody,  of  a 
bankrupt,  who,  being  a  prisoner  for  debt,  has  in- 
curred a  contempt  of  the  Insolvent  Debtors* 
Court,  for  neglecting  to  file  his  schedule  in  that 
Court,  CHI  the  ground  that  his  remaining  in  cus- 
tody is  entirely  of  his  own  seeking.  Exports 
OHver,  Re  Oliver  (Holroyd,  Com.),  164. 


DISCRETION  OF  COURT. 

IL  hATing  voluntarily  surrendered  to  the  provisional 
assignee  4182.  19«.  3d.,  to  which  he  had  been  en- 
titled as  neit  of  kin,  twenty  years  after  his  in- 
solvency, it  was  ordered,  on  application,  that  the 
sum  of  3021,  which  had  been  deducted  from  his 
pension  annually,  for  the  benefit  of  his  creditors, 
should  be  discontinued.  Be  Samuel  Frederic 
Rag  (Lav>  Com.),  5. 

DIVIDEND. 

Where  an  alleged  creditor  has,  without  any  good 
reason,  neglected  to  come  in  under  the  bank- 
ruptcy for  eighteen  months,  and  until  the  e&tate 
has  been  nearly  wound  up,  he  will  not  be  allowed 
to  enter  a  claim,  with  a  view  of  staying  a  divi- 
dend. Exparte  Price,  In  re  Willianu  and  Mar^ 
chant  (Fane,  Com.),  73. 

DOMESTIC  SERVANT. 
See  Schedule,  2. 

DOUBLE  PROOF. 
See  Proof  of  DOis,  6. 

ELECTION. 
See  Mortgagor  and  Mortgagee,  2. 

EQUITABLE  DEPOSIT. 

See  Reputed  Ownerthip. 
or  Title  Deeds.  See  Jwriedietion  in  Bankruptcy,  I. 


ESTREATING. 
See  lUcognizancee,  1,  2. 

EVIDENCE. 

Where  Record  in  an  Action  Evidence  of  vexatious 
Defence,  and  where  not.     See  Bail,  4. 

EXPARTE  APPLICATION. 
See  Order  and  Disposition,  3. 

FALSE  STATEMENT. 
See  Schedule,  4. 

FICTITIOUS  ARREST. 
See  JuriteUetion  in  Insolvency,  1. 

FINAL  ORDER. 

See  Opposition,  8. 

Sect.  28.  |of  7  &  8  Vict  c.  96.,  enacts  •«  That  if 
no  day  be  named  for  making  the  final  order, 
or  if  the  consideration  of  such  final  order  be 
adjourned  sine  die,  or  if  the  final  order  be  re- 
fused, the  Commissioner  shall  have  the  power, 
after  the  expiration  of  such  time,  &c,  to  noake 
an  order  to  protect  such  petitioner  from  being 
taken  or  detained  under  any  process  whatever,** 
&c.  Sect  29.  provides  "  That  if  such  peti- 
tioner shall  be  taken  or  detained  under  any  pro- 
cess whatever  for  any  debt  or  claim  in  respect  of 
which  he  is  protected  from  process  by  such  order 
as  last  aforesaid,  it  shall  be  lawful  for  the  Com- 
missioner to  order  any  officer  who  shall  have  such 
petitioner  so  in  custody  to  discharge  such  peti- 
tioner therefrom.'*  C,  who  had  obtained  his 
final  order,  being  sued  for  a  debt  which  was  set 
out  in  his  schedule,  allowed  judgment  to  go  by 
default,  and  was  taken  in  execution  on  a  co.  sec.— 
Htld,  that  the  provisions  of  the  latter  section  are 
applicable  to  a  final  order  as  well  as  an  order  for 
protection.  Secondly,  that  a  co.  sa.  is  process 
within  the  meaning  of  the  section,  from  which 
the  Court  can  order  a  discharge.  Thirdly,  that 
the  insolvents  right  to  a  discharge  was  not  pre- 
judiced by  his  failing  to  appear  and  plead  the 
adjudication  on  being  sued,  and  that  he  was 
therefore  entitled  to  be  discharged  from  custody. 
Re  John  Cojipins  (Law,  Com.),  54. 

FIXED  UTENSILS. 
See  Mortgagor  and  Mortgagee,  5. 

FIXTURE& 
Rights  of  Assignees  to.     See  Assignees,  2. 

FORFEITED  SHARES. 
How  to  be  estimated.     See  Proof  of  Ddfts,  1. 

FRAUD. 

If  clearly  proved,  sufficient  Ground  for  annulling 
Adjudication.     See  Annulling  Adjudication,  1. 

Sale  of  Lease  pending  Action  of  Ejectment.  See 
Opposition,  13. 

Where  evident,  Rule  Nisi  for  Allowance  not 
granted.     See  Allowance,  2. 

t2 
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MORTGAGOR  AND  MORTGAGEE. 


FRAUDULENT  PREFERENCE. 
See  Act  of  Bankruptcy,  1. 

FRIENDLY  ARREST. 
See  PMtion  in  In$olvency,  1,  2.  13.  16. 

GUARANTEE. 
See  Proof  of  Debts,  3. 

INSTALMENTS. 

Nonpayment  of,  pursuant  to  Final  Order.  See 
Comtempt  of  Court* 

INTEREST. 

In  the  ease  of  a  surplus  remaining  af^er  the  credi- 
tors have  received  20c.  in  the  pound,  they  are 
entitled  to  be  paid  interest  upon  their  several 
debts,  as  against  a  secret  partner  of  the  bank- 
rupt,  who  has  proved,  but  received  no  dividend 
under  the  bankruptcy.  ExparU  Holland,  Be  Sol' 
land  (Evans,  Com.),  153. 

INTERIM  ORDER 

Committal  by  County  Court  Judge.  See  Pro* 
teetion,  3. 

JOINT  ESTATE. 

-  See  Order  and  DitposUion,  2,  3. 

Accommodation  Bill  accepted  by  One  of  Two 
Partners,  with  Consent  of  other  Partner.  See 
Proof  of  Debts,  5. 

JOINT  STOCK  COMPANY. 

How  Shares  in,  to  be  estimated.  See  Proof  of 
Debts,  1. 

JtTRISDICTION  IN  BANKRUPTCY. 

See  Petition  in  Bankruptcy,  2. 

I.  Of  Court.  SembUf  this  Court  has  no  jurisdiction 
to  marshal  assets,  as  between  mortgagees,  with- 
out the  consent  of  all  parties.  Exporte  Sir  Ed' 
mund  Laeon,  Bart,,  youell  ^  Co»,  In  re  Colk 
(Fane,  Com.),  107. 

A  deposit  of  old  title  deeds,  in  which  the  name 
of  the  depasitor  is  not  mentioned  in  any  way, 
for  the  purpose  of  giving  a  lien  upon  the  estates 
comprised  in  such  deeds,  confers  a  good  title, 
by  way  of  equitable  mortgage,  as  against  the 
general  creditors  of  the  bankrupt.     76. 

2.  Of  Begittrar,  The  solicitors  of  the  as- 
signees of  a  bankrupt  had  their  bills  of  costs  taxed 
in  March  1851,  by  the  Registrar  of  the  District 
Court  of  Bankruptcy  at  Birmingham.  The 
taxation  was  made  exparte,  without  notice  to  the 
assignees.  In  April  1853,  the  assignees  and  se- 
veral of  the  creditors  applied  to  the  District 
Court  for  a  re-taxation  of  the  bills  which  had  not 
been  paid. — Held,  (reversing  the  decision  of  the 
Commissioner)  that  such  re-taxation  ought  to  be 
ordered.  Whether  the  Registrar  of  the  District 
Court  had  jurisdiction  to  tax  the  bills,  quart  9 
Exparte  Bateman,  Be  Burbury  (Lords  JJ.),  235. 

JURISDICTION  IN  INSOLVENCY. 

See  Beeoffnixaneet,  I,  2. 

To  make  Order  for  Payment  of  Costs  of  Petition- 
ing out  of  EsUte.     See  Practice  in  Insolvency,  3. 


To  stay  Proceedings  on  tender  of  Debt  and  CostiL 
See  Vetting  Order. 

1.  Where  the  sum  for  which  an  insolvent 
arrested   is  partly  fictitious,  to  raise  the  debt 
aboYc  20^,  the  Court  has  no  jurisdiction,  al- 
though a  second  creditor  has  lodged  a  detainer. 
Be  Bobert  Wiatts  (Law,  Com.),  5. 

2.  Where  an  insolvent  is  out  of  custody  <m 
bail,  until  the  day  of  hearing,  and  a  discharge  is 
lodged  at  the  prison,  in  the  interval,  by  the  de- 
taining creditor,  the  Court  has  no  power  to  make 
an  adjudication.  Be  George  Smith  (Murphy* 
Com.),  209. 

3.  The  Court  has  no  power  to  make  an  order 
on  the  provisional  assignee  to  join  in  making  a 
conveyance  or  assignment  under  section  68.  of 
1  &  2  Vict  c.  110.,  until  after  the  day  gasetted 
for  the  bringing  up  of  the  insolvent  Be  Wl  P. 
Carter  (Phillips,  Com.),  212. 

4.  Where  an  insolvent  resides  within  a  parish 
the  distance  whereof  as  measured  by  the  nearest 
highway  from  the  General  Post  Office  in  Lon- 
don to  the  parish  church  of  such  parish,  exceeds 
twenty  miles,  this  Court  has  no  jurisdiction.  Me 
Biekard  Holden  (Murphy,  Com.),  216. 

5.  Where  an  insolvent  baa  been  discharged 
under  1  &  2  Vict  &  110.,  and  is  subsequently 
committed  to  prison  by  the  order  of  a  County 
Court  Judge  for  the  nonpayment  of  a  debt  which 
is  set  out  in  the  schedule,  this  Court  has  no  power 
to  order  a  discharge.  Be  W,  H,  Howe  (Mur- 
phy, Com.),  274. 

LIEN. 
See  Mortgagor  and  Mortgagee,  S,  4. 

MARSHALLING  ASSET& 
See  Jurisdiction  in  Bankruptcy,  1. 

MINING  SHAREa 

Contract  uncompleted.     See    Order  and  Ditpoxi' 
tion,  5. 

* 

MISDESCRIPTION. 
See  Petition  in  Insolvent, 

MISREPRESENTATION. 
SeeProofofDebts,7. 

MISTAKE. 
See  Petition  inllnsoheney, 

MORTGAGOR  AND  MORTGAGEE. 

Marshalling    Assets.      See  Jurisdiction  m  Bamk- 
ruptcy,  1. 

1.  A  mortgagee  is  entitled,  as  against  the  as- 
signees of  a  bankrupt,  to  the  proceeds  of  a  sale 
of  mortgaged  premises,  into  the  possession  of 
which  he  has  entered  several  days  prior  to  the 
bankruptcy.  Exparte  AUum,  In  re  Ktnlahe 
(Evans,  Com.),  47. 

2.  A  mortgagee  agreed  to  accept  a  composi- 
tion in  respect  of  his  mortgage  debt  upon  con- 
dition that  if  any  instalment  should  be  unpaid 
for  ten  days  after  it  bad  become  due,  the  mort- 
gagee should  be  remitted  to  his  original  rights 


MOVEABLE  UTENSILS. 


OPPOSITION. 
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and  remedies*  He  proved  under  the  bankruptcy 
Ibr  the  amount  remaining  due  upon  the  compo- 
sition, no  instalment  being  then  in  arrear. — Hddt 
he  bad  made  his  election  to  come  in  under  the 
bankruptcy,  and  could  not  take  advantage  of  the 
condition  to  increase  his  proof  upon  default  sub- 
sequent  to  such  proof.  ExparU  Smith,  In  re 
CWbV  (Evans,  Com.),  61. 

S.  M.,  in  consideration  of  money  lent  and  ad- 
TUiced  to  W.,  by  deed  covenanted  with  W.,  that 
if  default  vrere  made  by  him  in  payment,  W. 
ritould  be  at  liberty  to  enter  and  take  possession 
of  the  premises  and  effects  of  M.,  and  to  sell  the 
same,  and  apply  the  purchase  money  in  payment 
of  eipenses,  and  of  the  debt  due  to  him,  and  ac- 
count to  M.  for  the  surplus.  M.  made  default 
in  payment ;  and  W.,  by  his  agent,  entered  on 
and  took  possession  of  the  premises  and  effects, 
but  did  not  selL  A  few  days  afler  W.  had  taken 
possession.  Sec  M.  was  adjudicated  a  bankrupt. — 
Jfdirf,  that  the  premises  and  effects  passed  to  the 
assignees.  ExparU  Wayman,  In  re  ATe/Z&r  (Evans, 
Com.>  213. 

4.  Previous  to  tlie  adjudication,  W.  proceeded 
against  T.  for  the  recovery  of  a  debt  both  at  Law 
and  in  Bankruptcy  by  trader  debtor  summons 
simultaneously,  and  was  requested  by  T.  to  with- 
draw the  proceedings  in  Bankruptcy,  T.  promis- 
ing to  give  security  for  payment  of  the  debt  out 
of  the  surplus  which  he  expected  would  come  to 
him  out  of  certain  property  belonging  to  him, 
which  be  had  mortgaged,  and  which  was  about 
to  be  sold.  Arrangements  were  made  for  carry- 
ing this  proposition  into  effect,  but  before  they 
could  be  concluded,  the  time  for  paying  and 
compounding  under  the  12  &  13  Vict.  c.  106. 
s.  80.  had  elapsed,  and  T.  filed  a  declaration  of 
insolvency  .(12  &  13  Vict.  c.  106.  8.70.),  on 
which  he  was  a4judicated  a  bankrupt.  W.  claimed 
a  lien  on  the  mortgaged  property  in  respect  of 
the  agreement — Held,  that  W.  had  notice  that  T. 
had  committed  an  act  of  bankruptcy  in  respect 
of  the  trader  debtor  summons,  and  that  the  lien 
could  not  be  sustained.  Exparte  Weaton,  In  re 
Taylor  (Fane,  C^om.),  240. 

5.  Mortgage  for  a  term  of  years  of  a  brewery, 
tap,  malt  lofls,  and  premises,  together  with  plaut, 
fixtures,  and  machinery,  and  assignment  to 
mortgagee  of  plant,  goods,  utensils,  implements, 
and  things  on  or  about  the  premises.  Proviso 
for  redemption  on  paymept  of  the  mortgage 
debt  on  a  day  certain,  or  at  such  earlier  day  as 
the  mortgagee  should  appoint;  and  that  until 
default,  the  mortgagor  should  retun  possession 
of  the  premises,  &c.  The  mortgagor  remained 
in  possession  of  the  premises,  &c.  up  to  his  bank- 
ruptcy.— Hdd  (on  submission  to  the  jurisdiction) 
that  certain  plant  and  fixtures  of  a  moveable  na- 
ture passed  to  the  assignees.  Exparte  iMngttm, 
Se  Clarkacn,  (Fane,  Com.),  241. 

MOVEABLE  UTENSILS. 
Sea  Mortgagor  and  Mortgagee,  5. 

NOTICE. 
See  Oppoeition,  11. 

Of  equitable  Deposit  need  not  be  in  Writing.    See 

Reputed  Ownership, 
To   dispute   Adjudication    roust    specify   distinct 

Grounds.     See  At^vdieation,  4. 


OFFICIAL  ASSIGNEES. 

Section  160.  of  the  Bankrupt  Law  Consolidation 
Act,  12  &  13  Vict.  c.  106.,  empowers  the  Court  to 
make  an  allowance  **  to  such  person  as  the  Court 
shall  think  fit "  for  the  preparation  of  the  balance- 
sheet  and  accounts  of  a  bankrupt — Field,  tliat  the 
preparation  of  such  balance-sheet  and  accounts 
by  the  official  assignee  was  inconsistent  with  the 

^  duties  of  his  office,  and  that  sums  allowed  to 
him  under  the  above  section  by  the  Commissioner 
for  such  preparation  must  be  disallowed.  Ex' 
parte  RueuO,  Re  MinnUt  (Lords  JJ.),  230. 


OPPOSITION. 
See  Practice  in  Insohency,  6. 

Consenting  to  a  Judge's  Order  for  Payment  of  a 

Debt  not  due.     See  Certijicate,  4. 
Where  Notice  given  after  Acyournment.     See  Cer- 

tificaiCt  1. 

1.  Where  an  insolvent  had  vexatiously  de- 
fended an  action  which  had  been  brought  against 
him  by  his  opposing  creditor,  —  Held  to  be  no 
ground  of  complaint  under  the  Protection  Sta* 
tutes.     Re  J.  Long  (  Phillips,  Com. ),  75. 

2.  Where  an  insolvent  gives  an  attorney  a 
general  authority  to  act  for  him,  and  he,  without 
communicating  with  the  insolvent,  pleads  to  an 
action  which  has  been  brought  against  him,  the 
Court  will  hold  the  insolvent  responsible  for  the 
consequences.  ReG.H,  Child  (  Murphy,  Com.), 
101. 

S.  Where  an  insolvent  is  indebted  for  costs  in 
consequence  of  having  brought  an  unsuccessful 
action,  and  it  appears  to  the  Court  that  the  claim 
made  was  known  by  him  to  be  unfounded,  he 
will  be  held  to  have  contracted  a  debt  by  means 
of  false  pretences,  within  the  meaning  of  sect. 
78.  of  1  &  2  Vict.  0.  1 10.  Re  Richard  Dunn 
(Law  Com.),  119. 

4.  A.,  who  had  obtained  a  judgment  against 
the  insolvent  for  4<fi.,  assigned  it  to  B.,  empower- 
ing him  in  the  name  of  A.  to  issue  execution, 
proceed  to  outlawry,  or  otherwise,  as  should  be 
necessary  for  the  recovery  of  the  debt.  Subse- 
quently A.  was  declared  a  bankrupt. — Held,  that 
B.  was  entitled,  in  the  name  of  A.,  to  oppose  the 
insolvent.  Re  Harry  Robert  Sorrell  (Murphy, 
Com.),  182. 

5.  An  insolvent  who  disposes  of  property 
within  three  months  of  the  filing  of  his  petition, 
has  no  locus  standi  under  the  protection  statutes. 
Re  Richard  Thome  (Murphy,  Com.),  185. 

6.  A  vexatious  defence  to  an  action  is  not  a 
ground  of  opposition  to  an  insolvent  under  the 
protection  statutes.  Re  William  Liddelow  (Phil- 
lips, Com.),  186. 

7.  A  vexatious  defence  to  an  action,  is  a 
ground  of  opposition  to  an  insolvent  under  the 
protection  statutes.  Re  IF,  J,  John  (Murphy, 
Com.),  199. 

8.  Where  an  insolvent  had  inserted  in  her 
schedule  as  creditors  the  several  persons  .whose 
names  appeared  to  abUl  of  exchange  of  which  she 
was  the  acceptor,— ffe/^,  that  the  holder  only  was 
entitled  to  oppose.  Held,  also,  that  his  right  to 
appear  did  not  extend  to  a  day  appointed  for  the 
adjourned  consideration  of  the  final  order,  he  not 
having  appeared  before.  Re  AT.  A*  Cann  (Mul^- 
phy,  Com.),  217. 
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PASSENGERS  ACT. 


9.  Where  a  creditor  endeavours  to  make  terms 
for  himself,  and  threatens  an  opposition  if  those 
terms  are  not  complied  with,  the  Court  will  not 
allow  him  to  oppose,  ^e  William  Pen/bU  (Mur- 
phy, Com. ),  220. 

LO.  An  insolvent  who  is  in  custody  for  da* 
mages  recovered  in  an  action  brought  against 
himself  and  wife  for  slander  committed  by  the 
wife  is  in  custody  within  the  meaning  of  the  78th 
section  of  1  &  2  Vict  c.  1 10.,  and  the  plaintiflT  in 
such  action  is  entitled  to  an  adverse  adjudication 
thereunder  against  such  insolvent.  Se  John 
Buckwell  (Law,  Com.),  270. 

11.  Where  a  creditor  fails  to  give  notice  of  his 
opposition,  according  to  the  rules  of  Court,  he 
will  not  be  admitted  to  oppose.  lie  Jame$  Gid- 
ding9  (Phillips,  Com.),  281. 

12.  General  instructions  to  an  attorney  to  de- 
fend an  action,  and  to  proceed  against  the  plain- 
tiff as  fiir  as  the  law  will  allow,  do  not  authorize 
him,  without  further  communication  with  his 
client,  to  oppose  the  plaintiff  on  his  hearing 
under  I  &  2  Vict  c.  1 10.  Re  Edward  Lidbetter 
(Murphy,  Com.),  283. 

13.  Where  an  insolvent  had  sold  to  his  oppos- 
ing creditor  the  lease  of  premises,  concealing 
from  him  the  fact  that  an  action  of  ejectment 
was  then  pending  against  him  by  the  lessor,  and 
the  opposing  creditor  was  subsequently  ejected 
from  the  premises  in  consequence,  on  action 
brought  by  the  opposing  creditor  to  recover 
damages  for  the  fraud,  judgment  was  allowed  to 
go  by  default,  and  damages  were  assessed  at  ISO/., 
which  constituted  the  opposing  creditor's  debt 
—  H^^  that  the  debt  was  within  the  meaning  of 
the  78th  sect  of  I  &  2  Vict  c.  110.,  as  a  debt 
contracted  by  fraud  and  false  pretences,  and  the 
insolvent  was  remanded  accordingly.  Re  Charles 
Turner  (Murphy,  Com.),  287. 

14.  Where  there  has  been  a  contest  before  a 
jury,  and  a  motion  afterwards  to  the  Court  on  a 
legal  point,  the  Court  is  disinclined  to  pro- 
nounce a  defence  vexatious;  but  where  the 
plaintiff,  by  such  defence,  has  been  put  to  a  con- 
siderable expense,  and  it  appears  that  the  plea 
was  founded  in  falsehood,  the  Court  will  adjudge 
the  defence  vexatious.  Re  Stephen  Couchman 
(Law,  Com.),  248. 

ORDER  AND  DISPOSITION. 

See  Mortgagor  and  Mortgagee,  3,  4. 

Possession  of  Debtor  until  Default     See  Act  of 
Bankruptcy,  2. 

1.  Partnership  property  retained  after  dissolu- 
tion by  the  continuing  partner  B.,  who  afterwards 
became  bankrupt — Held,  to  be  in  the  use,  order, 
and  disposition  of  B.,  notwithstanding  he  had  not 
complied  with  the  terms  of  an  award  to  pay  his 
share  to  the  retiring  partner.  Expnrte  Breweter 
and  West,  In  re  Brewster  (Evans,  Com.),  27. 

2.  A.  and  B.,  partners,  dissolved  partnership, and 
gave  notice  thereof  in  the  Gazette,  and,  by  circular, 
required  the  debts  due  to  the  firm  to  be  paid  to 
A.,  who  afterwards  became  bankrupt  -—  Held, 
that  these  debts  remained  the  property  of  the 
firm,  although,  as  between  the  partners,  it  had 
been  agreed  that  all  the  partnership  assets  should 
belong  to  A.  Exparte  The  Assignees  of  Brewster 
and  West,  In  re  Brewster  (Lords  JJ.),  62. 

3.  Semble,  this  Court  ought  not  to  make  an 


order  for  sale  under  the  125th  section  of  the 
Bankrupt  Law  Consolidation  Act  1849t  upon 
an  exparte  application ;  and  that  the  Court  diould 
not  entertain  an  exparte  application  for  the  order. 
Exparte  The  Assignees  of  FUnuner,  In  re  Himmfr 
(Holroyd,  Com.),  83. 

The  bankrupt,  being  the  assignee  of  the  re- 
version of  a  sum  of  stock,  in  1846  assigned  to 
A.,  but  no  notice  was  given  to  the  trustee  of  such 
assignment:  the  tenant  for  life  died  subsequent 
to  the  bankruptcy,  which  took  place  in  Mardi 
1853.  —  Held,  that  the  stock  was  goods  and  chat- 
tels within  the  meaning  of  the  125th  section 
of  the  Act,  and  that,  at  the  time  of  the  bank- 
ruptcy, it  was  in  the  order  and  disposition  of  the 
bankrupt  as  reputed  owner  thereof,  with  the 
consent  of  the  true  owner,  and  eonsequently 
passed  to  his  asngnees.     lb, 

4.  Where  an  assignee  of  furniture,  &c  under 
a  bill  of  sale  allowed  the  goods  to  remain  in  the 
possession  of  the  bankrupt,  until  after  a  petition 
for  adjudication  had  been  filed  in  this  Court,  -^ 
Held,  the  assignees  were  entitled  to  an  order  to 
sell  the  same  for  the  beneBt  of  the  creditors 
under  sect.  125.  of  the  Bankrupt  Law  Con- 
solidation Act  1 849,  as  being  **  in  the  order  and 
disposition  of  the  bankrupt,  with  the  consent  and 
permission  of  the  true  owner.*'  Exparte  The 
Assignees  of  Brock,  In  re  Brock  (Fonbianque^ 
Com.),  102. 

5.  Contract  for  the  purchase  of  fifty  shares  in 
a  mining  company.  Purchaser  accepted  bills  of 
exchange  for  the  amount  of  the  purchase  money. 
It  ultimately  turned  out  that  the  vendor  only 
possessed  nineteen  shares.  On  the  purchaser 
producing  the  transfer  for  fifty  shares,  the  officer 
of  the  company  refused  to  roister  on  account  of 
the  discrepancy  between  the  number  of  shares 
named  in  the  transfer  and  the  number  standing 
in  the  company's  books  in  the  name  of  the  vendor. 
The  contract  renudned  uncompleted  at  the  time 
of  the  bankruptcy  of  the  vendor.  The  purchaser 
satisfied  the  bills  of  exchange  at  maturity. — Held, 
that  the  nineteen  shares  were  not  in  the  order 
and  disposition  of  the  bankrupt  Exparte  Rayner, 
In  re  Hommenham  (Goulbum,  Com.),  256. 

ORDER  FOR  SALE. 

Exparte  Application  for.  See  Order  and  Diepo^ 
nHon,  9. 

OUTLAW. 

No  one  able  to  give  Legal  Discharge.  See  Super- 
sedeasm 

PARTING  WITH  PROPERTY. 

An  insolvent  who  parts  with  property  within  three 
months  of  filing  his  petition,  otherwise  than  for  the 
necessary  support  of  himself  and  family,  and  the 
necessary  expenses  of  his  petition,  or  in  the  ordi- 
nary course  of  trade,  has  no  locus  standi  under  the 
protection  statutes.  Re  John  Toiae  (Law*  Com.),  41. 

PARTNERS  AND  PARTNERSHIP. 

Property  retained  by  continuing  Partner  afker 
Dissolution.     See  Order  and  Disposition,  1 ,  2. 

PASSENGERS  ACT. 
Sums  recoverable  under.     See  Proof  of  iMte,  IS. 
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PRACTICE  IN  INSOLVENCY.    299 


PETITION  IN  BANKRUPTCY. 

Time  within  which  to  contest  ▼alidity  of  Adjudi- 
cation.    See  Adjudication,  1,  2,  3. 

1.  Petitions  for  a4jud*i<^tio»  <>'u*^  ^  ^^  parch- 
ment.    Anonymou9  (  Evans,  Com.),  4. 

S.  Petition  for  arrangement  dismissed,  and 
order  thereon  annulled  upon  the  application  of 
the  trader,  the  creditors  consenting,  although  the 
ease  was  not  within  the  terms  of  the  223 rd  sec- 
tion of  the  12  &  IS  Vict.  c.  106.  Exparte  Phil- 
Upt,  /a  re  PhiUipB  (Lords  JJ.),  83. 

PETITION  IN  INSOLVENCY. 
See  DeteripiioH,  1»  2.  5,  6. 

Debts  owing  under  Bankruptcy.  See  Protection,  I . 
Debts  owing  under  former  Insolvency.  See  lb,  2. 
Transfer  of  Debts  from  one  Schedule  to  another. 
See  Practice  in  Insolvtncp,  1,  2. 

1.  It  is  not  an  infleiible  rule  that  the  petition 
of  an  insolvent  will  be  dismissed,  where  the 
arrest  is  friendly,  and  there  are  no  assets  to  be 
divided  amongst  the  creditors.  Re  WUUam  Jonea 
(Law,  Cora.),  3. 

2.  ^'here  an  insolvent  comes  before  the  Court 
on  a  friendly  arrest,  and  there  are  no  assets  to  be 
divided  amongst  creditors,  the  petition  will  be 
dismissed.  Be  WiUiam  Call  (Phillips,  Com.), 
S7. 

3.  In  estimating  the  amount  of  a  trader's 
debts,  those  due  to  mortgage  creditors  [must 
be  included.  Re  J,  G,  Harmer  (Law,  Com.), 
40. 

4.  Tbe  Court  will  dismiss  the  petition  where 
the  arrest  is  friendly,  and  there  are  no  assets  to 
be  divided  amongst  creditors.  Re  Marcun  Bain 
(Law,  Com.),  64. 

5.  Where  an  insolvent,  a  director  of  an  abor- 
tive gold  mining  company,  had  been  described 
in  the  prospectus,  by  mistake,  as  of  **  Sydenham," 
his  real  residence  being  Lacey  Terrace,  New* 
ington,  and  where  the  oflBcea  of  a  friend  had 
been  used  as  an  address  for  business  and  other 
letters.  —  Hdd,  that  he  must  describe  himself  as 
of  both  places,  and  must  re-advertize.  Re  W. 
Dunbar  (Murphy,  Com.),  100. 

6.  W.,  who  occupied  lodgings  without  the  ju- 
risdiction of  this  Court,  having  left  them  for  a 
fortnight  during  the  six  months  immediately 
preceding  the  date  of  his  petition  to  visit  a 
daughter,  who  resided  within  tbe  jurisdiction, 
petitioned,  under  sect.  8.  of  10  &  1 1  Vict.  c.  1 02., 
as  a  non-resident.  —  Held,  that  the  visit  to  the 
daughter  constituted  no  interruption  of  residence, 
and  petition  dismissed.  Re  Stephen  WilUame 
(Phillips,  Com.),  148. 

7.  Where  it  appears  to  the  Court  that  the 
allegations  of  the  petition  are  untrue,  it  will  be 
dismissed.  Re  Richard  Hutchineon  (Phillipf*, 
Com.),  181. 

8.  The  acceptation  of  a  smaller  sum  in  satis- 
laction  of  a  greater  sum,  constitutes  no  legal 
discharge  of  a  debt;  therefore,  in  estimating  the 
amount  of  an  insolvent's  liabilities,  the  difference 
will  be  taken  into  consideration.  Re  WiUiam 
Strange  (Phillips,  Com.),  184. 

9.  Where  an  insolvent  petitions  the  Court  as 
a  trader,  but  omits  to  describe  himself  as  such  in 
his  petition,  it  will  be  dismissed.  Re  Samuel 
l^rajr  (Phillips,  Com.),  189. 


10.  Whpre  an  insolvent  is  a  certificated  bank- 
rupt, in  estimating  the  amount  of  his  debts 
under  the  protection  statutes,  those  owing  at  the 
time  of  the  bankruptcy  will  not  be  included. 
Re  John  fP%i//feU  (Murphy,  Cum),  190. 

11.  An  insolvent  must  describe  himself  as  of 
all  places  where  he  has  resided  during  the  time 
when  his  debts  were  contracted.  Re  J.  B,  Cash 
(Law,  Com.),  212. 

12.  The  Court  will  not  dismiss  an  insolvent's 
petition  where  an  omission  appears  which  is  sup- 
plied by  the  schedule,  unless  fraud  or  collusion 
be  intended.     Re  Isaac  iSVitiM  (Murphy,  Com.), 

219. 

13.  Where  the  arrest  is  friendly,  and  there 
are  no  assets  to  be  divided  amon<!St  creditors,  the 
petition  will  be  c^smissed.  Re  Timothy  Stajffbrd 
(Phillips.  Com.),  249. 

14.  Where  an  insolvent  wilfully  omits  a  debt 
from  his  schedule,  the  Court  will  dismiss  the 
petition,  although  the  creditor  omitted  does  not 
desire  to  oppose.  Re  Thomas  Pain  (Phillips, 
Com.),  250. 

15.  Where  an  insolvent  petitions  the  Court  in 
a  fictitious  name,  giving  his  real  name  as  an  alias, 
his  petition  will  be  dismissed.  Re  G.  M.  Jaques 
(Phillips,  Com.),  251. 

16<  Where  an  insolvent  is  in  an  evident  con- 
dition of  embarrassment,  and  no  case  is  provec 
against  him,  tbe  Court  will  not  dismiss  the  peti- 
tion, although  the  arrest  is  friendly,  and  Uierc 
are  no  assets  to  be  divided  amongst  the  creditors. 
Re  Thomas  Fisher  (Murphy,  Com.),  279. 


PRACTICE  IN  INSOLVENCY. 
See  Bail,  3. 

1.  Where  an  insolvent  petitions  the  Court  under 
the  protection  statutes,  and  no  final  order  is 
granted,  the  Court  will  not  permit  him  to  insert 
the  debts  in  a  subsequent  petition  under  the 
prison  statutes.  Re  W,  A,  Holmes  (Law,  Com.), 
252. 

2.  B.,  whose  petition  under  the  Protection 
Act  had  been  adjourned  sine  die,  contracted  fresh 

debts,  and  was  arrested  in  consequence Held, 

that  he  was  not  entitled  to  insert  in  his  new  peti- 
tion, under  1  &  2  Vict  c.  1 10.,  the  debts  he  had 
scheduled  under  his  former  application.  Re  Ar- 
thur  Blyth  (Murphy,  Com.),  253. 

3.  The  Court  has  power,  under  sect.  10.  of  7  & 
8  Vict  c.  96.,  to  make  an  order  for  the  payment 
of  the  costs  of  petitioning  out  of  an  insolvent's 
estate.     Re  P.  J.  James  (  Murphy,  Com. ),  270. 

4.  Although  the  Court  is  not  empowered 
under  the  protection  statutes  to  give  costs  eo 
nomine,  yet  they  will  be  allowed,  under  the  head 
of  expenses  of  getting  in  the  estate,  to  creditors, 
whose  opposition  results  in  bringing  money  into 
Court.     Re  WiUiam  Booth  (Law,  Com.),  272. 

5.  Although  an  insolvent  (ails  to  appear  on 
the  day  appointed  for  his  examination,  the  cre- 
ditors are  entitled  to  prove  their  cases,  and  to 
call  witnesses.  Re  Alfred  Scholey  (Murphy, 
Com.),  273. 

6.  Where  an  insolvent  applies  to  be  discharged 
on  bail  until  his  adjourned  bearing,  tbe  detain- 
ing creditor  is  entitled  to  oppose  the  application, 
although  he  did  not  appear  on  the  occasion  of 
the  original  hearing.  Re  George  RvffeU  (Mur- 
phy, Com.),  275. 
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PROOF  OP  DEBTS. 


PRINCIPAL  AND  SURETY. 

Release  of  original  Debtor.  See  "Proof  of  Debts,  9. 

A  father  and  son  executed  a  joint  and  several 
promissory  note,  to  secure  a  debt  due  from  the 
ton.  Subsequently  the  son  assigned  all  his  property 
for  the  benefit  of  his  creditors  and  obtained  from 
them  a  release,  but  the  deed  contained  no  reser- 
vation on  the  part  of  the  creditor  of  his  right  to 
recover  from  the  father  what  the  son's  estate 
should  be  insufficient  to  pay.  —  Held,  that  the 
creditor,  having  released  the  son  uncondiitionally, 
the  father  was  released  also.  Exparte  Harvey, 
Be  Blaheky  (Fane,  Com.),  65* 

.PRIORITY. 

A  defaulting  treasurer  of  a  benefit  building  so- 
ciety having  become  bankrupt,  the  trustees  of 
the  society  claimed  to  be  paid  in  full  out  of  the 
estate  the  moneys  due  firom  him  as  such  trea^ 
surer.  Exparte  Bailey,  Be  BarreU  (Lords  J  J.), 
235. 

Whether  this  claim  could  have  been  sustained 
under  4  &  5  WUl.  4.  o.  40.  s.  12.  and  6  &  7 
WilL  4.  c  32.  8.  4.  before  the  passing  of  the 
Bankrupt  Law  Consolidation  Acti  quart,     lb. 

Hddj  that  any  preference  given  by  those  sec- 
tions was  taken  away  by  the  Bankrupt  Law 
Consolidation  Act,  and  that  the  case  turned 
upon  section  167.  of  that  Act.     76. 

Hdd,  that  this  section  does  not  apply  to  be- 
nefit building  societies,  and  that  the  society  had 
no  priority  over  other  creditors.     lb.  j 

PRIVILEGED  DOCUMENTS. 

Briefs  which  have  been  used  at  a  trial,  and  re- 
turned to  the  client,  are  privileged  as  to  the 
matters  therein.  Exparte  AUen,  In  re  Coluni'- 
bine  (  Goulbum,  Com. ),  43. 

PROCEEDS  OF  SALE. 
See  Mortgagor  and  Mortgagee,  1.^ 

PROOF  OF  DEBTS. 

Executing  Composition  Deed,  reserving  Rights 
on  Default.     See  Mortgagor  and  Mortgagee,  2. 

1.  The  value  of  forfeited  shares  in  a  banking 
company  is  to  be  estimated  at  their  market  price 
at  the  time  of  forfeiture,  or  at  that  at  which  they 
were  reissued,  and  not  by  the  amount  actually 
paid  upon  them  in  the  company's  books.  In  re 
Lacy,  Exparte  the  Commercial  Bank  of  London 
(Goulburn,  Com.),  10. 

2.  N.,  who  had  described  himself  in  his  sche- 
dule as  the  lay  impropriator  of  the  tithes  of  the 
village  of  Lind field,  being  insolvent  and  in 
prison,  S.,  by  the  license  of  the  bishop,  undertook 
the  duties  of  curate,  which  he  continued  to  per- 
form for  nine  years.  On  a  claim  being  made  by 
S.  against  the  estate  of  N.  for  remuneration  for 
his  services  for  four  years,  part  of  the  nine,  at 
the  rate  of  S02L  per  annum, — Held,  that  as  N.  was 
the  lay  impropriator  of  the  tithes,  his  estate  was 
liable  to  S.  for  the  amount  claimed.  Be  John 
Henry  Nainby.     (Phillips,  Com.),  24. 

3.  Words  in  a  guarantee,  **  In  consideration 
of,  &c  I  guarantee  the  payment  by  A.  of  any 
loss  which  may  possibly  accrue  to  you  on  your 
share  of  this  transaction.**  —  Held,  that  the  lia- 
biiity  of  the  party  giving  the  guarantee  termi- 
nated updn  the  sale  of  the  goods  at  a  profit,  so 


as  not  to  include  a  loss  occasioned  by  the  mis- 
appropriation by  A.  of  the  proceeds  of  the  sale. 
Exparte  De  Souza,  In  re  Lacy  (Goulburn, 
Com.),  30. 

4.  A  party  will  not  be  allowed  to  prove 
against  the  estate  and  retain  his  securities.  He 
must  waive  all  right  in  respect  of  the  latter  or 
abandon  his  proof.  Exparte  Prwe,  In  re  WU' 
liamt  and  Merchant  (  Fane,  Com. ),  74. 

5.  F.,  the  holder  of  an  aeoommodation  bill  of 
exchange  drawn  by  W.  and  accepted  by  B.  with 
the  knowledge  of  his  partner  C.,  and  indorsed 
by  W.  over  to  F.  for  value.  F.  accepts  a  com- 
position from  W.  in  respect  of  this  bill.  B.  and 
C.  become  bankrupt.  —  Held,  the  bill  was  not 
fraudulent  as  regarded  C  —  Held,  also,  that  F. 
was  entitled  to  prove  against  the  joint  estate  of 
B.  &  C.  for  the  amount,  less  the  <x>mposition. 
Exparte  Frew,  Be  Black  and  Cope  ( Fonblanque, 
Com.),  156. 

6.  Certain  bills  of  exchange,  purporting  to  be 
drawn  at  Stettin,  were  addressed  to  and-  accepted 
by  H.,  a  member  o^  and  on  account  of,  the 
firm  of  M.  &  Co.,  and  indorsed  by  the  bank- 
rupt, also  a  member  of  the  firm,  to  S.,  for  value. 
On  the  bankruptcy  of  H.,  S.  proved  against  his 
estate  in  respect  of  these  bills.  —  Hdd,  be  was 
not  entitled  to  prove  upon  the  same  bills  as 
against  the  bankrupt's  estate,  notwithstanding 
he  had  no  notice  that  the  bankrupt  was  a  member 
of  the  firm  of  M.  &  Co.  Exparte  The  Boyal 
British  Bank  of  Scotland,  Be  OkeU  (Fonblanque) 
Com.),  160. 

7.  W.,  the  continuing  partner,  on  the  fiiith  of 
a  statement  made  by  P.,  the  retiring  partner^ 
and  really  believed  by  P.  at  the  time,  viz.,  that 
A.  owed  2500/.  to  the  firm,  covenanted  to  pay 
to  P.  20002.  for  the  purchase  of  his  interest  in 
the  partnership  property.  It  afterwards  ap- 
peared that,  instead  of  A.  being  the  debtor,  the 
firm  was  indebted  to  him  in  about  700^,  and 
also  in  a  sum  of  1319/.  to  P. 

Held,  on  the  bankruptcy  of  W.,  not  such  a 
misrepresentation  as  should  induce  the  Court 
to  reject  the  proof  of  P.  for  the  whole  amount. 
Exparte  Price,  Be  WiUiams  and  Marchant  (Goul- 
burn and  Holroyd,  Comrs. ),  169. 

Held,  also,  that  a  solvent  partner  may  prove 
against  the  separate  estate  of  his  co-partner,  a 
bankrupt,  in  the  event  of  a  surplus.     lb. 

8.  In  an  action  of  assumpsit  on  an  account 
current,  brought  by  T.  against  P.,  to  which 
defendant  pleaded  (infer  alia)  payment  and  set- 
off, verdict,  by  consent,  for  plaintiff,  subject  to 
award :  arbitrator  to  direct  that  a  verdict  might 
be  entered  up  for  either  party,  and  make  direc- 
tions as  to  costs  both  of  the  suit  and  arbitration. 
After  a  lapse  of  six  years,  an  award  was  made  in 
favour  of  the  plaintiff  for  11,000/.  odd.  Four 
days  after  the  award  was  made,  and  previous  to 
judgment  being  signed  and  costs  taxed,  the  de- 
fendant committed  an  act  of  bankruptcy,  (of 
which  the  plaintiff  had  notice)  by  filing  a  de- 
claration of  insolvency.  Judgment  was  signed 
a  few  days  afterwards,  and  the  defendant  was 
ultimately  adjudicated  a  bankrupt.  —  Held, 
that  the  plaintiff  bad  a  right  to  prove  on  the 
judgment  entered  up  in  pursuance  of  the  award, 
notwitlistanding  his  having  notice  of  the  prior 
act  of  bankruptcy.  Exparte  Thomthwaite,  In, 
re  Pickering  (Holroyd,  Com.),  201. 

On  an  application  to  expunge  or  reduce  proofs 
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aet-(yff  in    respect    of  lost    doeuments,    disal- 
lowed.    Ih. 

9.  A.  and  B.  gare  a  joint  and  sereral  pro- 
missory note  to  C,  A.  being  principal,  and  B. 
aorety.  A.  afterwards  executed  a  deed  of  as- 
signment for  the  benefit  of  his  creditors^  which 
deed  contained  a  release  by  the  creditors,  with- 
cmt  any  resertation  of  their  remedies  against  the 
voreties.  C.  executed  this  deed  with  the  privity 
and  approbation  of  B.,  and  on  the  understand- 
ing that  his  remedies  against  B.  were  not  to  be 
pr^udiced.  C.  and  two  others,  who,  with  him, 
were  trustees  of  the  deed,  were  the  only  cre- 
ditors who  executed  it;  and  A.  was  soon  after- 
wards a4judged  bankrupt,  the  execution  of  the 
deed  being  the  act  of  bankruptcy.  A  few  days 
after  the  execution  of  the  deed,  B.  committed 
an  act  of  bankruptcy,  and  was  adjudged  bank- 
rupt,  — Hddy  reversing  the  decision  of  the  Com- 
missioner (1  Bank.  &  InsoW.  Rep.  65.),  that 
C  was  entitled  to  prove  on  the  note  against  the 
estate  of  B.  Re  Blakdy,  Esparte  Harvey,  Ex- 
partB  Sprinsfidd  (Lords  JJ.),  220. 

10.  A.  brought  an  action  agunst  B.  for  the 
balance  of  an  account  current.  A  verdict  was 
taken  by  consent  for  100,000^.,  subject  to  a  refer- 
ence to  an  arbitrator,  who  was  to  have  power  to 
cause  a  verdict  to  be  entered  for  either  party. 
After  six  years  the  arbitrator  made  an  award  in 
A.  *s  favour  for  11,000/.  Four  days  after  the 
award  was  made,  and  before  judgment  had  been 
ngned  and  costs  taxed,  B.  committed  an  act  of 
bankruptcy,  and  gave  notice  of  it  to  A.  A. 
caused  judgment  to  be  entered  up.  B.  was  ad- 
judged bankrupt,  and  A.  claimed  to  prove  for  the 
sum  awarded,  with  interest  and  costs. 

Held  (affirming  the  decision  of  the  Commis- 
sioner,  p.  201.),  that  A.  was  entitled  to  prove 
for  the  debt,  interest,  and  costs,  as  a  liquidated 
sum,  though  judgment  had  not  been  signed  until 
after  notice  of  the  act  of  bankruptcy ;  for  that 
the  award  must  not  only  be  referried  to  and  con- 
sidered as  standing  in  place  of  the  verdict,  but 
as  something  more,  and  therefore  as  establishing 
a  proveable  debt,  until  it  was  shown  that  it  could 
be  set  aside  at  law.  Harding,  appellant,  Exparte 
ThonOhwaiUy  In  re  Piekerinff  (Lords  JJ.),  254. 

11.  Petition  to  prove  for  money  lent  to  a 
trader  on  the  eve  of  bankruptcy  on  the  security 
of  an  assignment,  which  was  declared  by  the 
Court  of  Common  Pleas  to  be  void  as  an  act  of 
bankruptcy,  and  for  payment  in  full  of  sums  ex- 
pended on  the  premises  assigned,  dismissed  with 

.  costs.  Exparte  Furber,  In  re  Barugh  (  Fonblanque, 
Com.),  262. 

12.  The  sums  to  be  recovered  by  intending 
emigrants  against  shippers  or  agents  failing  to 
provide  them  with  passes  according  to  contract, 
proveable  in  bankruptcy.  Exparte  Newcombe,  In 
re  Griffith*  (Fonblanque,  Com.),  282. 

A  bankrupt  cannot  be  arrested  and  committed 
to  prison  for  breach  of  contract  in  feiling  to  pro- 
Tide  passages  after  he  has-  obtained  protection. 

lb, 

13.  The  trustee  under  an  assignment  for  be- 
nefit of  creditors,  which  assignment  is  declared 
to  be  an  act  of  bankruptcy,  is  not  a  creditor 
holding  security,  and  may  prore  his  debt  under 
the  bankruptcy,  notwithstanding  the  assignment. 
Exparte  Bates,  In  re  Meadowi  (Evans,  Com.), 

285. 

The  Commissioner  will  not  interfere  with  the 
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choice  of  the  migor  part  in  value  of  the  credi- 
tors, unless  they  choose  an  improper  person  ;  but 
a  trustee  who  has  to  accooot  to  the  bankrupt's 
estate  is  not  a  proper  person  to  be  appointed 
assignee,  and  if  objected  to,  such  appointment 
will  not  be  sanctioned  by  the  Commissioner.  lb, 

PROPOSAL. 

Where  an  insolvent  proposes  to  set  aside  a  portion 
of  bis  income  for  the  benefit  of  creditors,  the 
Court,  in  considering  the  sufficiency  of  the  pro- 
posal, will  have  regard  to  the  circumstances  in 
which  he  is  placed,  his  condition  in  life,  and  the 
duties  imposed  upon  him.  Re  W.  G,  Maxey 
(Murphy,  Com.),  180. 

PROTECTION. 

See  Parting  with  Property, 
See  Petition  in  Ineolveneg,  3. 

Keeping  out  of  the  Way  to  avoid  Arrest  See 
Certificate,  3. 

Subsequent  Arrest  under  Passengers  Act  not  sus- 
tainable.    See  JVoo/o/Deftte,  12. 

1 .  Where  a  petitioner  for  protection  is  an  uncer- 
tificated bankrupt,  in  estimating  the  amount  of  his 
debts,  those  owing  under  the  bankruptcy  must 
be  included.  Re  Enumuel  Newcomb  (Phillips, 
Com.),  6. 

2.  In  estimating  the  amount  of  a  trader*s 
debts,  upon  an  application  for  protection,  those 
owing  under  a  former  insolvency  must  be  in- 
cluded.    Re  Edward  Taft  (Law,  Com.),  6. 

3.  A.  having  been  committed  pursuant  to  an 
order  of  a  County  Court  Judge,  for  the  non- 
payment of  a  debt  set  forth  in  his  schedule,  from 
which  he  was  protected  firom  process  by  an  in- 
terim order  of  protection,  it  was  ordered,  on  ap- 
plication, that  he  should  be  discharged.  Re  W, 
Minnett  (Law,  Com.),  11. 

4.  Where  a  bankrupt's  certificate  was  sus- 
pended for  two  years  without  proteotion,  with 
liberty,  after  he  should  have  been  in  custody  for 
three  months  at  the  suit  of  any  creditor,  to  apply 
for  his  discharge  and  for  protection,  and  the  bank- 
rupt, pending  the  two  years,  was  taken  in  execu- 
tion, and  remained  in  prison  for  three  months  at 
the  suit  of  a  creditor,  who  had  not  proved  under 
the  estate, — Hdd,  that  the  bankrupt  was  entitled 
to  his  discharge  and  protection  under  sect.  112.  of 
the  Bankrupt  Law  Consolidation  Act,  1849. 
Exparte  Fed,  In  re  Fell  (Fane,  Com.),  23. 

5.  Where  an  insolvent  comes  before  the  Court 
upon  an  application  for  protection  under  sect.  28. 
of  7  &  8  Vict.  c.  96.,  the  Court  will  take  into 
consideration  all  the  circumstances  of  the  insolv- 
ency, the  conduct  of  the  petitioner,  a?  well  before 
as  after  the  insolvency,  and  adjudicate  accordingly. 
Re  WiUiam  MUler  (Phillips,  Com.),  30. 

6.  An  insolvent,  who  has  been  adjourned  eine 
die,  without  protection,  until  after  twelve  months 
from  the  date  of  such  adjournment,  is  entitled  to 
his  protection  after  the  twelve  months  have  ex- 
pired under  7  &  8  Vict.  c.  96.  s.  28. ;  and  to  his 
discharge  under  sect.  29.  Exparte  Swain,  Re 
Swain  (Fane,  Com.),  61. 

PROVISIONAL  ASSIGNEE. 

Court  has  no  Power  to  order,  to  join  in  Convey- 
ance.    See  Jurisdiction  in  Insolvency,  3. 
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RECOGNIZANCES. 
RECOGNIZANCES. 


].  A.  and  £.  having  entered  into  recognisances  for 
the  appearance  of  an  insolvent  at  a  County 
Court, — Hdd  that  this  Court  may  issue  a  warrant 
for  the  estreat  of  such  recognizances,  the  insol- 
vent not  having  appeared  according  to  the  order 
for  hearing. — Hdd^  also,  that  the  rule  is  absolute 
in  the  first  instance.  lU  Jamei  Sinumt  (Phillips, 
Com.),  4. 

2.  Where  an  insolvent  had  been  discharged 
from  custody  on  finding  two  sufficient  sureties, 
who  had  entered  into  a  recognizance  to  the  pro- 
visional assignee  for  his  appearance  according  to 
the  order  for  hearing,  on  a  rule  to  show  cause 
why  the  recc^izance  should  not  be  estreated, 
the  insolvent  not  having  appeared,** ITeU^  that 
his  illness  was  a  good  answer  to  the  rule.  He 
Jame$  Simont  (PhUlips,  Com.},  81. 

REGISTRAR. 

Jurisdiction  to  tax  Bills  of  Costs.     SeitJuri$dieii(m 
in  Bankruptcyf  2. 

RELEASE. 

Effect  o^  as  Release  of  Surety.    See  Priueipal  and 
Snreiy. 

REPUTED  OWNERSHIP. 

See  OnUr  tuui  DitpoMition,  2,  S. 

Possession  of  Debtor  until  Defiiult.     See  Ad  of 
Bankruptcy,  2. 

Notice  to  an  assurance  office  of  deposit  of  a  life 
policy  need  not  be  in  writing :  a  verbal  notice  is 
sufficient  ExparU  Tanner^  Re  Brock  (Evans, 
Com.),  156. 

The  taking  possession  by  the  equitable  mort- 
gagee, may  be  at  any  time  before  actual  bank- 
ruptcy.    Ih, 

RETAINER. 

See  Oppontiont  12. 

RULE  22.  (INSOLVENCY> 
See  Oppontwn,  11. 


SCHEDULE. 

Wilful  Omission  of  Debt  from. 
/iMo/eency,  14. 


See  PeH^m  in 


1.  Where  an  insolvent  had  disposed  of  his 
business  shortly  before  petitioning  the  Court,  but 
omitted  to  erase  his  name  from  the  premises,  and 
the  business  was  carried  on  as  usuid  by  the  pur- 
chaser,— Hdd,  that  the  description  as  "lately  of 
that  place"  was  sufficient  22e  H.  C,  Mower 
(Phillips,  Com.),  38. 

2.  Sect.  6.  of  10  &  11  Vict.  e.  102.,  gives  to 
the  Court  for  Relief  of  Insolvent  Debtors  juris- 
diction in  all  cases  in  which  the  insolvent  shall 
have  resided  for  six  calendar  months  next  imme- 
diately preceding  the  time  of  filing  his  petition, 
within  any  parish,  the  distance  whereof,  as  mea- 
sured by  the  nearest  highway  from  the  General 
Post  Office  in  London  to  the  parish  church  of 
such  parish,  shall  not  exceed  the  distance  of 
twenty  miles.     W.,  a  butler  to  a  gentleman  who 


SET-OFF. 

bad  establishments  both  within  and  without  the 
jurisdiction,  had  resided  at  each  during  the  six 
months. — Hdd  insufficient  to  constitute  a  re- 
sidence under  the  provisions  of  the  Act,  and  the 
petition  was  dismissed.  Me  Jokn  WhUtinfhcam 
(Law,  Com.),  44. 

S.  Where  an  insolvent  had  omitted  to  insert 
the  holder  of  a  negotiable  instrument,  given  in 
respect  of  a  debt  in  the  schedule,  on  a  rule,  ob- 
tained after  the  first  examination  and  before  the 
final  order,  to  show  cause  why  the  schedule  should 
not  be  amended  by  inserting  the  name  of  the 
holder, — Hdd,  that  the  Court  bad  power  to 
allow  the  amendment  at  any  time  before  the 
making  of  the  final  order.  Re  G,  M.  JnneB 
(Murphy,  Com.),  207. 

4.  Where  in  the  statements  set  opposite  to  the 
debts  in  a  schedule  an  insolvent  swears  to  fiicts 
which  are  manifestly  untrue,  and  it  appears  that 
the  object  in  doing  so  was  to  mislead,  the  Court 
will  either  dismiss  the  petition  or  adjourn  the 
case  sine  die.  Re  George  Carr  (Phillips,  Com.), 
210. 

5.  B.,  at  the  desire  of  his  opposing  creditor, 
accepted  a  bill,  <*  J.  E.  Baker  and  Son."  The 
son  had  no  interest  in  the  business,  and  the 
transaction  was  a  solitary  one. — Hdd,  that  the 
description  which  omitted  J.  E.  Baker  and  Son 
was  sufficient  Re  John  EU  Baker  (Law,  Com.), 
273. 

6.  Where  an  insolvent  had  described  himself 
in  an  agreement  with  his  opposing  creditor  as  a 
**  suvreyoTf**  and  it  appeared  in  evidence  that  be- 
yond one  transaction  for  a  relation  he  had  never 
been  engaged  in  that  capacity,  and  had  never  held 
himself  out  to  the  world  as  such, — Hdd,  that  his 
description  as  an  **  auctioneer  and  appraiser  *'  was 
sufficient  R«  Mithad  Henry  Myere  (Murphy, 
Com.),  884. 


SECURITIES. 
See  Proof  of  DehU,  4. 

.  SEPARATE  ESTATE. 

Solvent  Partner  against  separate  Estate  of  bank< 
rupt  Partner.     See  Proof  of  DeUe,  7. 


SERVANT. 

An  assistant  master  in  a  school,  at  a  fixed  salary, 
is  within  sect  168.  of  the  Bankrupt  Law  Con- 
solidation Act,  1849.  Exparte  CoUinet,  In  re 
Winter  (Holroyd,  Com.),  82. 


SET-OFF. 

See  Proof  of  DeUe,  8. 

See  Vendor  €tnd  Pur^ater, 

A.,  some  years  ago  purchased  an  estate  at  an  auc- 
tion, upon  conditions,  and  paid  a  deposit ;  but 
being  dissatisfied  with  the  title,  he  abandoned  the 
contract  The  auctioneer  retained  the  deposit 
— Hdd,  on  the  bankruptcy  of  the  vendor,  that 
A.'s  right  to  recover  was  against  the  auctioneer, 
and  not  against  the  assignees.  SemUe,  the  auc- 
tioneer was  not  justified  in  setting  off  the  deposit 


SHAKES* 

received  from  A.  as  against  a  debt  due  to  him 
firom  the  bankrupt.  JSxparU  Bradthaw,  Re 
Graves  (Evans,  Com.},  180. 


SHARES. 
How  Value  of  to  be  estimated.  See  Proof  of  Dtbie,  1. 

SHOWING  CAUSE. 
Enlargement  of  Time  for.     See  AtgiuHeaUon,  4. 

SOLICITOR. 
See  Attorney  and  SolieUor. 

• 

STAYING  ADVERTISEMENT. 

Not  on  mere  Ground  of  Arrangement  with  Cre- 
ditors.    See  Adjudieatitm^  5. 

STOCK-IN-TRADE 
Rights  of  Assignees  to.     See  Aettgneee,  S. 

SUPERSEDEAS. 

Where  all  the  creditors  who  have  proved  under 
the  bankruptcy  except  one,  on  whose  behalf,  the 
eceditor  being  since  dead,  there  is  no  one  able 
to  give  a  sufficient  legal  discharge,  have  been 
paid  in  fiiU,  and  have  signed  the  petition  to  su- 
persede the  fiat,  the  petition  will  be  superseded 
accordingly,  notwithstanding  the  bankrupt  is  an 
outlaw  for  not  surrendering  at  his  last  examina- 
tion, on  payment  of  the  debt  due  to  the  deceased 
creditor  into  Court  Exparte  Barley,  In  re 
BarUy  (Fonblanque,  Com.),  117. 

SURETY. 
See  Principal  and  Surety. 

SURPLUa 
See  Interest, 

SURRENDER. 

A  trader,  who,  by  absconding,  had  committed  an 
jwt  of  bankruptcy,  upon  which  he  was  adjudged 
bankrupt,  several  days  prior  to  the  adjudication, 
sailed  for  Australia;  but,  being  pursued,  was 
brought  back,  and  committed  to  Newgate  for 
not  surrendering  under  sect.  S51.  of  the  Bank- 
rupt Law  Consolidation  Act,  1849:— Held,  that, 
pending  the  criminal  proceedings,  this  Court 
would  not  interfere  by  allowing  him  now  to 
surrender,  the  time  for  so  doing  having  expired. 
Exparte  Spriggs,  In  re  Ashton  (Holroyd,  Com.), 
4S. 

TAXATION  OF  COSTa 
See  Jurisdiction  in  Banknqtt^,  2. 


TRADER  DEBTOR  SUMMONS. 
1.  Where  a  party,  summoned  to  pay  a  debt  under 
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sect  78.  of  sUt  12  &  13  Vict  c.  106.,  files  an 
admisaon  as  to  part  of  such  debt,  and  makes  an 
affidavit  pursuant  to  sect.  82.  of  the  same  statute, 
that  he  has  a  good  defence  upon  the  merits  as  to 
the  residue  thereof,  and  the  Court  dispenses  with 
his  entering  into  the  bond  referred  to  in  the  same 
section,  such  party  does  not  commit  an  act  of 
bankruptcy  by  not  paying,  withiu  seven  days 
after  the  filing  of  such  admission,  the  portion  of 
the  debt  so  admitted.     B*  Jesse  Oldjield  (hoida 

JJ.)>  1. 

2.  A  trader  debtor  summons  issued  under 
sect  78.  of  the  Bankrupt  Law  Consolidation  Act, 
1 849,  is  irregular,  where  the  affidavit  of  debt,  upon 
which  the  summons  is  founded,  has  been  sworn 
before  the  delivery  of  the  particulars  of  demand. 
Anonymous  (Evans,  Com.),  77. 

S.  By  lotion  78.  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  the  affidavit  of  debt  and 
noUoe  must  state  *'the  delivery  to  the  trader 
personally,  or  to  some  adult  inmate  at  his  usual 
or  last  known  place  of  abode  or  business,  of  an 
account  in  writing  of  the  particulars  of  his  de- 
mand.'* Where  the  affidavit  did  not  state  where 
the  service  was  effiscted,  the  summons  was  dis- 
missed, with  costs.     Anonymous  (Fane,  Com.), 

115. 

4.  Where  the  admission  of  a  debt,  under  a 
trader  debtor  summons,  was  taken  by  a  solicitor 
in  the  country  on  unstamped  paper,  and  t^as  not 
stamped  until  after  the  day  on  which  the  sum- 
mons was  returnable,  the  Court  declined  to  re- 
ceive it  as  an  admission  under  the  84th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849 ; 
but,  sembUt  the  point  will  be  reserved,  if  neces- 
sary, as  an  equitable  defence  to  the  adjudication. 
Exparte  Anonymous  (Fonblanque,  Com.),  116. 

5.  The  sufficiency  of  the  affidavit  of  debt  may 
be  disputed  at  the  time  of  showing  cause  against 
the  adjudication,  although  no  objection  to  it  was 
taken  at  the  return  of  the  summons.  Anonymous 
(Evans,  Com.),  192. 

Where  the  debt  alleged  to  be  due  in  the  sum- 
mons is  founded  on  a  covenant  in  a  deed  exe- 
cuted by  the  intended  bankrupt,  the  affidavit  of 
debt  must  state  all  the  parties  to  the  deed.    lb, 

6.  The  79th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  gives  to  the  Court  a 
discretion  as  to  whether  a  bond  with  sureties  is 
to  be  required ;  in  exercising  which  discretion 
regard  is  to  be  had,  not  merely  to  the  solvency 
of  the  alleged  debtor,  but  to  the  origin  and  na- 
ture of  the  demand,  and  the  probability  of  its 
being  such  as  the  claimant  can  succeed  in  en- 
forcing. In  a  case,  therefore,  where  the  alleged 
debt  was  the  balance  of  an  account  of  transactions 
purporting  to  be  purchases  and  sales  of  tallow, 
but  there  was  great  doubt  whether  they  were  not 
in  reality  mere  time  bargains  and  void  at  law,  as 
being  in  the  nature  of  wagers,— ^e2d,  that  a 
bond  ought  not  to  be  required*  Exparte  Wood, 
Be  Wood  (Lords  J  J.),  285. 


UNCERTIFICATED  BANKRUPT. 

See  PetUion  in  Insolveney,  10. 

After-acquired  Property.     See  Assignees,  4. 

Second  Petition  against,  not  absolutely  void  at  Law. 
See  Assignees,  4. 
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UTENSILS. 


UTENSILS. 

Fixed  and  moveable.  See  Mortgagor  and  Mart' 
gagee,  5. 

VESTING  ORDER. 

Where  a  prisoner  remains  in  custody  for  twenty- 
one  days,  without  making  satisfaction  to  his  de- 
taining creditor  for  the  debt  and  costs  for  which 
he  is  detained,  and  the  detaining  creditor  applies 
for  an  order  vesting  the  estate  and  effects  of  such 
prisoner  in  the  provisional  assignee,  under  sec- 
tion S6.  of  1  &  2  Vict,  c  110.,  the  Court  has  no 
power  to  interfere  to  stay  the  issuing  oF  the 
vesting  order.  Re  Edwin  Hutchinson  (Law, 
Com.),  63. 


WITNESS. 

VEXATIOUS  DEFENCE. 

See  Opposition,  1,  2.  6,  7.  14. 

Where  Record  in  an  Action  Evidence  o(  aod 
where  not.    See  Bail,  4. 

WITNESS. 

A  person  summoned  as  a  witness,  and  as  suspected 
of  having  property  of  the  bankrupt  in  his  pos- 
session, is  entitled  to  his  expenses  in  the  first 
instance,  where  it  appears  he  is  only  the  servant 
or  agent  of  the  party  suspected.  Escparie  Bdl» 
Re  Sell  (Fane,  Com.),  168. 
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BANKRUPTCY  AM)  INSOLVENCY 

REPORTS. 


1864. 


IN  KE  (an  arranging  Debtor).      •  .  ^^^*-  . 

Before  Mb.  Commissioner  Evans.  BanSdtot. 

1  HIS  was  a  petition  for  arrangement  between  a  debtor  and  The  Court  has 
his  creditors,  under  the  superintendence  and  control  of  the  {0"^  a^^l- 
Courty  filed  by  virtue  of  section  21 1.  of  the  Bankrupt  Law  Con-  tiou  forar- . 
soKdation  Act,  1849.    The  petitioner  had  duly  filed  an  account  '^^T'T 
of  his  debts  and  of  his  estate  and  effects,  under  section  214.,  in  ^i^ess  to  be 
the  form  prescribed  by  the  rules  of  Court.     In  such  account  upon  oath,  if 
the  petitioner  stated  that  A.  B.  was  indebted  to  him  in  the  sum  s^ch  examina- 

tion  involve 

of  6602.  for  work  and  labour,  and  had  also  possessed  himself  of  the  inqnir  j 
property  belonging  to  the  petitioner,  and  which  the  petitioner  I^mSnin^^ 
had  previously  purchased  from  the  said  A.  B.,  of  the  value  of  debtor  has 
1 750Z.     The  alleged  debt  due  to  the  petitioner  and  the  property  "n^^fdis- 
stated  to  be  in  the  possession  of  A.  B.,  having  been  claimed  by  closure  of  his 
the  official  assignee  under  the  petition,  A.  B.  alleged  in  reply  effects,  as  re- 
that  he  owed  nothing  to  the  petitioner,  but  that  in  fact,  on  9iP^  ^y 

section  223 

a  balance  of  accounts,  he  was  a  creditor.     At  the  instance  indetermin- 

of  the  solicitors  conducting  the  petition,  the  Commissioner  ?^^-^2  ^\ 

granted  a  summons  calling  upon  A.  B.  to  attend  and  be  ex-  examine  a 

amined,  as  a  person  alleged  to  have  in  his  possession  property  m^^*°Ae 

belonging  to  the  petitioner.  form  of  the 

Gray,   counsel,    now   appeared    on   behalf  of  A.  B.,  the  i^^teriio! 

party  summoned,  and  objected  that  the  Court  had  no  jurisdiction  ^^^^,  t^®  ^'^^ 

to  compel  the  witness  to  be  examined.     Special  authority  was  before  the 

griven  by  statute  to  examine  all  persons  with  reference  to  their  ^^^  ready  to 

^  •'  ••111  1  ^®  exammed. 

dealings  and  transactions  with   bankrupts,  but  here  was  no       . 
bankruptcy,  and  the  sections  of  the  Consolidation  Act,  relating 
to  arrangments  under  the  control  of  the  Court,  gave  no  silch 

B.  &  I.  —  VOL.  II.  B 
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,  ^^^^'  .     power.     The  person  eammoned  as  a  witness  therefore  declined 

Court  of     to  be  swom  or  examined. 

ANKBUPTCT,       Bafflet/,  counsel    for  the   assignee  under  the  petition,  con- 

In  be r-  tended  that  as  the  Court  had  jurisdiction  generally  in  pro- 
ceedings hj  arrangement  by  section  4.  of  the  Bankrupt  Law 
Consolidation  Act  {a),  all  that  was  necessary  for  giving  effect  to 
the  jurisdiction  was  to  be  implied.  But  in  the  present  case,  the 
Court  had  express  authority  under  section  223.  By  that  section 
the  Court  was  bound  to  adjudge  any  petitioner  a  -bankrupt  who 
failed  to  make  a  full  and  true  disclosure  of  his  debts  and  effects. 
Here  the  question  was,  whether  the  petitioner  had  in  his  accounts 
truly  stated  his  claims  upon  A.  B.,  the  party  summoned,  and  for 
the  purpose  of  determining  that  question,  the  Court,  in  the 
words  of  the  section  last  cited,  has  '^  power  at  any  time,  on  the 
application  of  any  creditor,  to  ^point  a  private  sitting  for  the 
purpose  of  such  inquiry,  and  may  summon  before  it  such  peti- 
tioning trader,  or  any  other  person,  and  examine  him  upon  oath 
touching  such  matters." 

Grai/y  in  reply.  The  summons  under  which  A.  B.  attends, 
does  not  indicate  that  he  is  required  to  be  examined  for  the  pur- 
pose of  inquiring  whether  the  petitioner  should  be  bankrupt ; 
he  is  described  )h  the  summons  as  a  person  charged  with  having 
in  his  custody  or  control  the  petitioner's  estate. 

Judgment.  Mr.  Cokmissioneb  EvAif s.  As  the  wituess  docs  in  fact  at- 
tend, it  is  immaterial  in  what  terms  the  summons  is  framed.  I 
have  no  doubt  the  intention  of  the  Legislature  was  to  give  the 
Court  power  to  examine  a  witness  supposed  to  have  the  property 
of  an  arranging  debtor,  and  refusing  to  give  it  up,  and  I  own 
I  am  desirous,  if  the  Act  of  Parliament  allows  of  it,  to  assist  the 
creditors  by  enforcing  the  examination.  The  difficulty  I  have 
had  was  to  find  where  the  Legislature  gave  the  power;  but  I 
think  it  may  be  got  rid  of  in  the  mode  suggested  by  Mr.  Bagley. 
Section  223.  does  give  power  to  examine  any  person  for 
the  purpose  specified  in  that  section,  and  the  examination  of  the 
witness  may  be  necessary  for  that  purpose.  I  shall  therefore 
require  the  witness  to  be  swom  and  examined,  and  if  he  refuses, 
it  will  be  my  duty  to  enforce  the  authority  of  the  Court. 

The  witness  was  then  swom  and  submitted  to  be  examined, 
the  examination  being  conducted  in  private. 

Solicitors:  Lawrence,  Plews,  if  Boyer;  Deakin  8f  Dent, 
Wolverhampton. 

• 

(fl)  12  &  13  Vict.  c.  106. 
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EXP  ARTE  METCALF. 

Before  Mr.  Commissioneb  Evans. 

JxlETCALP,  previous  to  being  adjudicated  a  bankrupt,  was 
arrested  and  taken  into  the  custody  of  the  sheriiFs  on  a  writ  of 
capias  utlagatum^  founded  on  a  judgment  on  an  action  on  bills  of 
exchange.  The  bankrupt  having  surrendered  to  the  adjudica- 
tion, and  having  obtained  his  protection,  now  applied  for  his 
discharge  from  custody.  The  assignees  joined  in  the  appli- 
cation. 

Lucas  objected  to  the  jurisdiction  in  this  case,  as  the  cause 
of  detention  was  not  debt,  as  appeared  from  the  return  of  the 
writ,  but  contempt,  which  must  be  cleared  before  the  Court  out 
of  which  the  outlawry  issued.  An  outlaw  has  no  locus  standi 
in  curia  to  ask  for  anything  to  his  advantage :  Beauchamp 
V.  Tomhins*  {a) 

Bagley^  for  the  bankrupt.  The  outlawry  may  be  reversed  on 
payment  of  costs.  The  application  is  not  solely  for  the  bankrupt's 
benefit,  but  the  assignees  join,  considering  that  the  estate  would 
be  benefited  by  the  bankrupt's  release,  which  would  enable  him 
to  assist  in  making  up  his  accounts :  Exparte  Helsby.  (b)  He 
referred  to  the  statute  12  &  13  Vict,  c  106.  s.  102. 


1854. 

' — , — ' 

Court  of 
Bankruptcy. 

Nov,  9. 

The  Court  has 
jarisdiction  to 
discharge  from 
costodj  a 
bankrupt  de- 
tained on  a 
capias  uda- 
gatum  found- 
ed on  a 
judgment  in 
an  action  on 
bills  of  ex- 
change. 

Argument 


Mb.  Cohmissioneb  Eyans.  It  must  be  considered  that  the 
bankrupt  is  in  custody  really  for  debt,  and  therefore  I  have  the 
jurisdiction  to  order  his  discharge;  and  as  it  appears  that  the 
estate  would  be  benefited  by  the  bankrupt  being  at  liberty,  I 
shall  order  him  to  be  released  from  custody. 

Solicitors :  HiUyer  ff  FenwicA  ;  Lawrence^  Flews,  ff  Boyer* 

(a)  8  Taant.  141.  {h)  1  Dea.  &  Ch.  16. 


Judgment, 


IN  RE  ROWLEY. 

Court  of 
Before  Mb.  CoMMIBSIONEB  HoLEOYD.  Bankruptcy. 

Noo,  28. 

1  HE  bankrupt  applied  for  his  certificate.     No  notice  of  op-  ^«  assignees 
position  had  been  given^  and  the  assignees  did  not  oppose  as  are  at  liberty 

Lawrence,  solicitor  for  a  creditor,  who  was  also  one  of  the  certificate 
assignees,   sought  to  oppose  the  granting  of  the  certificate,  ^ti^aiAough 

their  opposi- 
tion is  in  respect  of  a  complaint  peculiar  to  thanselres  as  individual  creditors. 
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1854. 


J 


Court  of 
Bankbuptct. 


Re  Rowley* 


AtgimtnL 


notwithstanding  that  his  client  had  omitted  to  give  the  proper 
notice  of  opposition,  he  relied  upon  Exparte  fVeUs.  {a) 

Bagley,  for  the  bankrupt,  contended  that  the  case  cited  on  the 
other  side  only  applied  to  oppositions  by  assignees,  in  their 
character  of  assignees.  Such  was  not  the  case  in  the  present 
instance,  where  (as  was  admitted)  the  opposition  was  founded 
on  some  wrong  supposed  to  have  been  done  by  the  bankrupt 
to  the  creditor,  as  an  individual ;  and  for  the  purpose  of  being 
heard  against  the  certificate  he  ought,  under  these  circum- 
stances, to  be  as  much  bound  to  give  notice  as  any  other  creditor^ 
notwithstanding  the  accident  of  his  being  an  assignee. 


Judgment  Mb.  Commibsioner  Holbotd.      On  looking  at  Exparte 

fVeUs,  where  assignees  were  permitted  to  oppose  the  granting 
of  the  certificate,  without  giving  notice,  it  does  not  appear  to 
me  that  the  Court  drew  any  distinction  between  an  opposition 
by  assignees,  in  their  character  of  assignees,  or  as  individual 
creditors ;  and  I  do  not  think  that  I  am  at  liberty  to  raise  such 
a  distinction  now.  I  must,  therefore,  bear  the  opposition.  But 
that  no  injustice  may  be  done  by  the  bankrupt  being  taken  by 
surprise,  I  will,  if  required,  adjourn  the  sitting,  in  order  that  he 
may  have  the  opportunity  of  preparing  himself  to  meet  anything 
that  may  be  urged  against  him. 

Baffley  did  not  ask  for  an  adjournment. 

Solicitors :  Sole  ^  Turner  ;  Lawrence^  Plews^  ^  Bayer* 

(a)  19  L.  J.  Bk.  5. 


CouBT  OF       EXPARTE  PARSONS,  IN  RE  SHUTTLEWORTH. 

Bakkbuptct. 

Dec,  1.  Before  Mb.  Commissioneb  Fonblanque. 


Messrs.  S.  &      fwy 

Co.,  auction-      1  HE  petition  in  this  case  stated  the  adjudication  on  the 

bankrupt's  own  petition,  dated  May  30.  1854. 

That  the  bankrupts,  previous  to  that  time,  carried  on  the 
business  of  auctioneers. 

In  April  last,  the  bankrupts  were  in  embarrassed  circum- 
stances, and  their  account  with  their  bankers  (Messrs.  Currie 
&  Co.)  was  overdrawn. 

to  a  parol  un- 
derstanding with  them  that  the  old  account  should  be  closed,  and  that  a  new  account  should  be 
opened,  which,  was  to  be  kept  sacred  against  the  claims  of  C.  &  Co.  for  the  balance  due  to  them. 

S.  &  Co.  were  in  the  habit  of  drawing  on  the  new  account  for  general  disbursements,  and 
having  received  considerable  sums  from  the  proceeeds  of  sales  made  on  behalf  of  the  petitioner  and 
other  customers,  paid  portions  thereof  into  the  new  account.  Heldf  that  the  moneys  included  in 
the  new  account  passed  to  the  assignees. 

A  sum  received  by  S.  &  Co.  after  the  bankruptcy,  in  respect  of  a  sale  for  a  customer,  and  paid 
to  the  official  assignee,  was  ordered  to  be  repaid  to  the  customer. 


eers,  having 
overdrawn 
their  account 
at  their 
bankers, 
Messrs.  C.  & 
Co.,  a  short 
time  before 
their  bank- 
ruptcy, came 
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On  the  13th  of  April,  the  bankrupts  had  in  their  possession         ^^^^* 
several  cheques  amounting  to  about  SOL,  which  they  had  received      Goubt  of 
in  the  course  of  their  business  on  account  of  their  clients,  and   Bankruptcy. 
they  were  in  the  expectation   of  receiving  other  moneys  on      expIbte 
similar  accounts.  Parsons,  im  be 

The  bankrupts,  being  in  hopes  of  being  able  to  continue  their  wor^ 
business,  considered  that  the  cheques  in  their  possession  ttnd  the  staimenL 
moneys  to  come  to  their  hands  in  respect  of  their  clients,  ought  « 

to  be  secured  to  those  clients  respectively,  and  not  to  be  applied 
as  general  assets  of  their  house.  Accordingly,  at  an  interview 
between  one  of  the  bankrupts,  Shuttleworth  the  younger,  and 
Messrs.  H.  and  W.  Currie,  two  of  the  partners  of  the  house  of 
Currie  &  Co.,  it  was  agreed  that  the  account  then  existing 
between  the  bankrupts  and  Messrs.  Currie  should  be  closed,  and 
that  a  new  account  should  be  opened  between  them,  which  should 
be  held  sacred  against  any  claim  of  Messrs.  Currie  for  the  balance 
due  to  them  on  the  old  account  The  new  account  was  opened 
on  or  about  the  14th  of  April,  and  the  bankrupts  shortly  after 
paid  the  SOL  by  cheques,  and  other  moneys,  amounting  in  all  to 
201321  Ids.  6d.y  to  such  new  account.  A  large  ^t  of  this  sum 
was  received  by  the  bankrupts  in  respect  of  the  proceeds  of 
a  sale  made  by  them  on  behalf  of  the  petitioner,  on  the  4th  of 
May  and  two  following  days,  at  which  time  they  were  believed 
to  be  in  prosperous  circumstances  as  auctioneers.  By  an  ac^ 
count  delivered  to  the  petitioner  after  the  bankruptcy,  there 
appeared  to  be  a  balance  due  to  him  of  7  SQL  14«.  in  respect  of  the 
proceeds  of  the  sale :  but  the  bankrupts  had  paid  799/.  19«.  6c2., 
part  of  such  proceeds,  into  the  new  account  at  Messrs.  Currie's, 
retaining  in  their  hands  21/.  Os.  6<L  up  to  the  time  of  their  bank- 
ruptcy, and  a  sum  of  16/.  11^.,  received  since  the  bankruptcy, 
bad  been  paid  to  the  official  assignee. 

A  cheque  for  fiOO/.,  drawn  by  the  bankrupts  in  favour  of  the 
petitioner  against  the  new  account,  was  presented  at  Messrs. 
Currie's,  but  returned  unpaid. 

The  petition  prayed  that  the  sum  of  756/.  14*.,  being  the 
net  proceeds  of  the  sale  due  to  the  petitioner,  might  be  paid 
to  him  out  of  the  balance  of  the  new  account,  which  was 
1262i  14*.  lid.;  or  that  the  sum  of  719/.  2s.  6df.,  part  thereof, 
might  be  paid  out  of  the  balance,  and  that  the  two  sums,  21/.  0*.  6rf. 
and  16L  lis.,  might  be  repaid  to  the  petitioner  by  the  official 
assignee,  and  for  further  relief. 

The  petition  was  supported  by  sufficient  affidavits,  and  the 
&cts  were  not  disputed. 

Murray,  solicitor  for  Messrs.  Currie,  submitted  to  the  juris-  Argument 
diction  of  this  Court. 
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■  Vallinffs,  solicitor  for  the  petitioner.     The  object  of  the  bank- 

CocBT  OP      rupts  in  opening  the  new  account  was,  to  secure  the  moneys  of 

*    their  customers  from  being  applied  by  the  bankers  in  reduction 

ExpxRTE      of  the  old  and  overdrawn  account ;  the  moneys  of  the  petitioner, 
"^^SmiwM-*"  ^^^S  paid  into  the  new  account,  were  separated  from  the  general 
wosTH.       account  of  the  bankrupts,  and  were  held  by  the  bankers  upon  a 
Argument      ^'^'^^  arising  out  of  their  agreement  with  the  bankrupts,  as  if  in 
%  trust  for  the  petitioner.     The  balance  in  the  hands  of  Messrs. 

Currie  exceeds  the  sum  claimed  by  the  petitioner :  it  is  there- 
fore to  be  presumed  that  any  drafts  by  the  bankrupts  on  the  new 
account  must  have  been  drawn  in  respect  of  moneys  paid  prior  to 
those  paid  on  behalf  of  the  petitioner,  or  in  respect  of  charges 
due  to  themselves ;  but  there  is  now  a  clear  sum  in  the  hands  of 
the  bankers  belonging  to  the  petitioner,  and  oub  of  the  order  and 
disposition  of  the  bankrupts :  Pincett  v.  Wright  (a),  Exparte 
Smith  (i),  Bodenham  v.  Hoshins  (c),  Pennel  v.  DeffelL  (d) 

Bcyletfy  for  the  assignees.  It  appears  from  the  proceedings 
that  out  of  1040/.  due  by  the  bankrupts  to  unsecured  creditors, 
no  less  than  926/.  is  due  to  those  in  exactly  the  same  situation 
as  the  petitioners. 

The  claim  of  the  petitioner  is  founded  on  no  more  than  a 
private  understanding  between  the  bankrupts  and  their  bankers, 
(to  which  none  of  the  creditors  were  parties),  to  protect  the  future 
accounts  of  the  bankrupts  for  a  time  against  the  claims  of  the 
bankers  in  respect  of  the  existing  and  overdrawn  account. 
No  title  is  given  to  the  new  account  to  distinguish  it  from  any 
oidinary  banking  account,  nor  are  the  cheques  drawn  in  other 
than  the  ordinary  manner,  except  that  the  letters  N.  A.  are 
added  after  the  signature.  It  appears  from  the  books  now  in 
Court,  that  the  account  is  not  in  fact  an  account  of  deposits,  but 
a  general  account  of  any  moneys  which  might  come  to  the  hands 
of  the  bankrupts  from  any  source  whatever,  and  cheques  for 
various  general  disbursements  have  been  drawn  upon  it;  so 
that  the  fund  has  not  in  reality  been  '*  kept  sacred"  by  the 

bankrupts. 

Money  paid  into  a  bank  becomes  part  of  the  general  assets  of 

the  bankers,  and  cannot  be  ear-marked :  Devaynes  v.  Noble  (e), 

Foley  V.  HUL  (/) 

In  the  cases  cited  on  the  other  side,  the  property  was  clearly 
distinguishable  from  general  estate,  or  there  was  a  privity  be- 
tween the  depositors  of  the  pi^operty  and  third  parties  claiming  it. 

Murray,  solicitor  for  Messrs.   Currie,   drew  the  attention 

(a)  2  Hare,  120.  (e)  1  Mer.  568. 

\h)  4  Dea.  &  Ch.  579.  (/)  2  H.  L.  Cases,  28. ;  and  see 

(c)  21  L.  J.  (N.  S.)  Ch.  864.  Mr.  Commissioner  Holroyd^  In  re  SL 

\d)  23  L.  J.  (N.  S.)  Ch.  115.  Alban's  Bank,  1  Fonb.  87.  to  92. 
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1  OKA 

of  the  Court  to  the  state  of  the  banking  accounts,  and  argued  >         *  , 

that  the  petitioner  had  no  lien  on  the    new  account.       The  Court  of 

greater  number  of  the  creditors  have  the  same  right  against  the  

fund  as  the  petitioner.  Expabte 

Vallingsy  in  reply.     In  a  drawing  account  the  cheques  are  ^^^^^J^^ 

drawn  against  the  sums  paid  in.     Here  the  sum  paid  in  is  not  worth. 
exhausted* 


Mb.  Cohmi88ION£B  Fonblanque.  I  regret  to  say,  for  the 
sake  of  many  others  as  well  as  the  petitioner,  that  I  cannot  distin- 
guish this  case  from  one  of  ordinary  misapplication  of  moneys. 
It  appears  that  there  was  some  arrangement  between  the  bank- 
rupts and  their  bankers,  to  which  no  creditors  were  parties,  and 
certain  moneys  properly  belonging  to  the  petitioner  and  many 
other  creditors,  have  been  paid  into  the  bank.  These  moneys 
were  not  ear-marked,  nor  are  they  capable  of  being  separated 
from  tiie  general  assets  of  the  bankrupts,  any  more  than  a 
bucket  of  water  thrown  into  the  Thames  can  be  distinguished 
from  the  contents  of  that  river.  The  cases  cited  in  support 
of  the  petition  were  decided  on  the  grounds  that  there  was 
an  existing  declared  trusty  and  in  such  cases  Courts  of  Equity 
have  always  endeavoured  to  trace  such  trusts,  and  carry  them  into 
effect.  But  here  I  do  not  see  that  even  a  constructive  trust 
can  be  raised.  I  must  therefore  refuse  the  prayer  of  this 
petition,  except  as  to  the  smaller  sum  which  remained  in  the 
hands  of  the  bankrupts,  having  been  paid  to  them  after  the  bank- 
ruptcy. 

Judgment  accordingly. 

Solicitors :  Vallings  Sf  Co.  ;  Crawder  §•  Maynard  ;  Murray 
If  Rymer. 


Judyment. 


RE  JAMES  HOBBS. 
Before  Mb.  Commissioneb  Mubpht. 


Court  fob 

Relief 

of  Insolvent 

Debtors. 

ONov,  8. 
N  the  20th  of  January  1854,  the  insolvent  filed  a  petition  Wliere  an  in- 

under  the  Protection  Statutes,  and  received  a  final  order  on  the  ^|^^2*^  ^°™" 

10th  of  March  following.     On  the  3rd  of  November,  a  judgment  prison  by  the 

summons  was  issued  against  him,  at  the  suit  of  Messrs.  Levy  &  countyCourt 

Morgan,  whose  debt  was  set  out  in  the  schedule.     On  the  7th  of  for  tbe  non- 

the  same  month  the  insolvent  attended  the  Whiteohapel  County  debt  which  is 

Court,  and  exhibited  to  the  Judge  his  final  order,  and  also  a  *®J  ^^*^  ^^^ 

certified  extract  from  his  schedule,  showing  the  debt  of  the  the  order  for 

committal  is 
subseqaent  to  the  date  of  the  final  order,  this  Court  will  grant  a  discharge 
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^_.^_^^J_j     plwntiflfe  to  be  duly  inserted.      The  Judge  notwithatanding 
Court  fob     ordered  a  committal  to  prison  for  a  period  of  forty  days,  and  the 
OF  Insolvent  iMolvent  was  forthwith  taken  into  custody. 

DEBTOBa  Seed,  now  moved  on  an  affidavit  of  the  above  facts,  for  his 

In  re  Jambs    ^"'^^^^g^  ^"^l^r  section  29  of  7  &  8  Vict,  c  96. ;  and  cited  Re 
HoBBs.        Minnett{a)  and  Re  Symonds.  (b) 

Judgment  Mb.  COMMISSIONER  MuRPHY  Said :  To  Commit  an  insolvent 

for  the  nonpayment  of  a  debt  in  respect  of  which  he  was  pro- 
tected by  his  final  order,  was  manifestly  inconsistent  with  the 
policy  of  the 'Act,  and  as  the  Legislature  had  armed  the  Court 
with  the  authority,  he  should  order  a  discharge. 
Attorney :  Munday. 


(a)  1  Bank  &  Insolv.  Rep.  11. 


(6)  15  L.  T.  304. 


I 


cottbtfob 

Reuef 

OF  Iksoltent 

Debtobs. 

iVw.  10. 

The  Court  will 
not  require  a 
creditor  to 
prove  his  debt 
for  the  pur- 
poses of  an 
opposition, 
where  the 
same  is  ad- 
mitted in  the 
schedule,  and 
judgment  ob- 
tained against 
the  insolyent 

Judgment 


KE  SAMUEL  HINDS. 
Before  Mb.  Commissioner  Mubpht. 

JSlCHOLLS  appeared  to  oppose ;  Sargood  objected  to  the 
opposition,  and  called  on  the  creditor  to  prove  his  debti 

Mb.  Commissioner  Mubpht.  The  72nd  section  of  1  &  2 
Vict.  c.  110.  provides  that  **  no  creditor  shall  examine  or 
oppose  the  discharge  of  an  insolvent  until  he  has  made  oath  or 
affidavit  of  his  debt,  or  given  other  satisfactory  proof  of  his  right 
to  oppose  if  required  so  to  do  by  such  prisoner*"  The  insolvent 
here  has  admitted  the  debt^  and  judgment  has  been  obtained 
against  him,  and  moreover,  as  these  facts  were  stated  in  the 
schedule,  the  insolvent  would  have  to  swear  to  them.  The  Court 
could  not  well  have  more  satisfactory  evidence  of  the  creditor's 
right  to  oppose,  and  I  shall  not  call  upon  the  creditor  to  prove 
hb  debt. 

Attorney :  Lems  8f  Lewis, 


RE  MICHAEL  HENRY  MYERS. 
Before  Mb.  Commissioneb  Mubpht. 


coubt  fob 

Relief 

OF  Insolvent 

Debtors. 

A  creditor'        1  HE  insolvent  was  opposed  by  Sargood,  and  supported  by 

haTing  been       NichoUs. 

action  to^re-^        ^he  facts  of  this  case  fully  appear  in  the  following  judgment: — 
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Me.  C0MMI8810NBB   Mdbpht.      The  iuBolvent  Michael     Jf^* 
Henry  Myers  entered  into  an  agreement  (which  it  is  unnecessary     Court  for 
more  particularly  to  specify)  with  Henry  Solomon,  to  proceed        Relief 
to  Melbourne,  and  dispose  of  certain  property  consigned  to  him      Debtors. 

by  Solomon  for  the  benefit  of  the  latter,  subject  to  certain        

allowances  contained  in  the  said  contract    During  the  insolvent's 
absence,  Solomon  became  bankrupt.     On  the  insolvent's  re-  cover  money 
turn  to  England  an  action  was  brought  against  him  by  the  mcoo^  the^^ 
assignees  of  Solomon  (the  now  detuning  creditors)  for  a  sum  of  defendant 
39152.  68,  7d. ;  they  disputing  the  fairness  of  the  account  ren-  of?et-off  ply^ 
dered  by  the  insolvent  from  time  to  time  to  Solomon.     The  ™^^  ^^^  '^^ 
insolvent  applied  for  a  commission  to  examine  witnesses  at  account  of  the 
Melbourne,  to  prove  that  he  had  made  all  the  disbursements  set  J^^^jj^^"^^ 
out  in  this  account,  and,  in  fact,  that  no  portion  of  the  moneys  commission  to 
bad  been  appropriated  to  his  own  use,  or  in  any  other  way  than  ^^^^[^^ 
as  stated  in  his  rendered  accounts.     By  an  order  of  Mr.  Baron  whereupon  the 
AUersan,  bearing  date  on  the  21st  day  of  April  1854,  it  was  t^'f^^^l 
ordered  that,  in  consequence  of  the  insolvent  (the  defendant  admitted  such 
in  the  action)  waiving  his  demand  for  a  commission,  and  the  have  been  made, 
plaintiffs  thereby  consenting  to  admit  on  the  trial  of  the  action  f^^.^!'^^ 

*  •'  °  ,  to  the  jury  on 

that  all  the  sums  set  forth    in  the  account  delivered  to  the  on  the  question 

plaintifis,  and  pleaded  as  a  set-off  in  this  action,  were  band  fde  ^^^  ^^^^^ 

made  and  paid;  and  abo  that  the  defendant  had  in  such  account  charged 

given  credit  to  the  plaintiffs  for  all  moneys  received  on  account  ^^^^^nnder 

of  the  bankrupt  in  respect  of  which  the  action  was  brought^  and  the  agreement 

had  also  duly  accounted  to  the  plaintiffs,  as  such  assignees,  for  partiel^  a^ 

all  goods  received  by  him  on  account  of  the  bankrupt ;    the  jo^gment 

only  question  for  trial  should  be  whether  the  sums  so  taken  yered  for  the 

credit  for  by  the  defendant  were  all  properly  taken  credit  for,  ^*^*^f '  ^^ 

and  chargeable  against  the  plaintifis  within  the  meaning  of  the  ant  becom- 

contract  set  forth  in  the  dechiration,  and  the  contract  referred  ^V^  ^^'u 

'  ,  vent,  —  Heid, 

to  in  a  certain  order  of  Mr.  Baron  Platte  bearing  date  the  8th  day  that  the 

of  February  1854.  S^^rT 

At  the  trial  of  the  cause  a  verdict  was  found  against  the  ditor,  was  not, 

defendant,  subsequently  reduced  by  the  Court  to  1200/.,  for  ^  ^^  ^  ^. 

which  amount,  together  with  the  costs,  the  plaintiffs  arrested  ^  precluded 

the  insolvent,  and  now  detain  him  in  custody.      The  insol-  under  the     ^ 


in- 


vent having  petitioned  tins  Court,  the  detaining  creditors  seek  ^^^^^i^^  ^^®" 
to  oppose  his  discharge,   on  the  ground  that  he  still  retains  mentssoad- 
in  his  possession  moneys  arising  from  the  sale  of  Solomon's  i^^in^jij 
goods,  fraudulently  appropriated  by  him.     To  this  an  objection  made  by  the 
is  made,  that  they  are  estopi>ed  by  their  own  consent  at  the  ^iJ^may 
trial  of  the  cause,  when  they  admitted  the  bona  Jides  of  the  exist  appli- 
application  of  the  proceeds  by  the  insolvent,  from  now  entering  ^^^^ 
into  that  inquiry,  and  the  question  I  have  to  determine  is.     Judgment. 


10 
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Relief 
OF  Insolvent 
Debtous. 

* 

Be  Myebs. 
Judgment* 
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whether^  in  my  judgment,  they  are  so  conduded  by  that  ad- 
mission. 

The  ai^ument  addressed  to  me  proceeded  on  the  assamption 
tnat  the  admission  at  the  trial  was  absolute,  and  equivalent  to 
the  finding  of  a  jury  upon  the  point.  I  shall  show,  afterwards, 
that  this  was  not  so.  Had  there  even  been  a  judgment,  in  fact, 
I  might  be  called  upon  to  consider  in  what  position  the  creditor 
would  stand,  in  case  (the  whole  matter  having  been  submitted 
to  a  jury,  and  they  having  found  that  all  the  moneys  had  been 
properly  expended,  except  the  1200/.)  be  should  subsequently 
discover  that  the  data  on  which  the  jury  proceeded  were  erro- 
neous, and  the  money  was  still  in  possession  of  the  insolvent  at 
the  time  of  coming  up  for  hearing,  without  being  vested  by 
him  in  the  provisional  assignee.  If,  indeed,  the  creditor  were 
to  claim  to  be  inserted  as  a  creditor  for  the  full  amount,  I  should 
refuse  him,  on  the  ground  that  the  same  question  came  directly 
in  controversy  between  the  same  parties  in  this  Court  which 
had  already  been  decided  between  them  in  another  Court  of 
competent  jurisdiction.  But  it  appears  to  me  that  the  situation 
of  the  parties  is  altogether  changed,  if  the  claim  of  the  creditor 
is  not  to  demand  insertion  as  a  creditor  for  that  amount,  but 
simply  to  inform  the  Court  thdt  a  fund  is  in  the  hands  of  the 
insolvent  applicable  to  the.  payment  of  a  dividend  on  his  ad- 
mitted debt  and  those  of  the  general  body  of  the  creditors. 

The  moment  the  insolvent  comes  to  this  Court,  the  parties 
are  virtually  changed.  The  litigants  are  no  longer  the  creditors 
and  the  insolvent,  but  this  Court  and  the  insolvent.  A  simple 
reference  to  the  rationale  of  the  system  will  abundantly  show 
this.  The  creditor  who  is  unpaid  arrests  the  insolvent;  he 
comes  voluntarily  to- this  Court  for  relief;  and  the  law  pre- 
scribes, in  reference  to  this  Court,  how  he  is  to  proceed.  Firsts 
he  must  present  a  petition,  in  which  he  prays  for  relief  from 
debt,  on  the  condition  of  surrendering  all  his  estate  and  effects 
into  the  hands  of  the  officer  of  this  Court  Subsequently  a 
vesting  order  issues,  whereby  the  Court  directs  that  the  property 
shall  so  vest.  Afterwards  he  must  frame  a  schedule,  and  swear 
to  its  truth,  stating  all  his  property,  wheresoever  and  what- 
soever ;  and  upon  the  day  fixed  for  the  hearing  the  Court  has 
a  rio'ht  to  examine  into  the  truth  of  the  schedule,  either  by 
examining  the  insolvent,  or  by  any  witnesses  it  shall  think 
fit  to  call.  All  this  the  Court  does,  whether  any  creditor 
opposes  or  not.  The  issue  is  no  longer  between  the  insolvent 
and  the  creditor;  it  is  an  issue  between  the  insolvent  and  the 
Court ;  for  the  very  foundation  of  his  claim  for  relief,  and  the 
very  jurisdiction  of  the  Court,  depends  on  a  complete  surrender 


ReMtebs. 
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of  his  effects.  The  Creditor^  it  is  true,  may  oppose ;  but  still  ,  ^^^^'  ^ 
he  is  not  to  be  considered  in  the  light  of  one  at  issue  with  the  Coubt  fob 
insolvent,  where  the  question  is  the  endeavour  on  his  part  to       Rkliep 

,.  ,«T.  .  .  ir      Of  Insolvent 

establish  a  fund  to  increase  his  dividend,  any  more  than  the      Debtobs. 
prosecutor  in  a  criminal  case  who  proves  the  guilt  of  a  prisoner, 
the  issue  being  between  the  prisoner  and  the  Queen.     For  these 
reasons,  therefore,  even  after  such  a  judgment  as  I  have  before  '    Judgment 
alluded  to,  I  should  certainly,  with  my  present  views,  be  in- 
clined to  hold  that,  when  the  creditor  appears  not  to  assert  a 
claim  to  be  a  creditor  for  a  larger  amount  than  the  finding  of  a 
jury  warrants,  but  simply  to  inquire  into  property  in  order  to 
aid  the  Couii;  in  its  peculiar  function,  and  to  increase,  if  you 
will,  his  own  dividend,  the  finding  of  the  jury  does  not  interfere 
with  hb  so  doing.     The  admission  is  not  an  absolute  and  un- 
qualified admission ;  it  is  simply  for  the  purposes  of  the  trial. 
The  issue  to  be  determined  fully  shows  this.     The  issue  was  not 
whether  the  disbursements  were  all  made  as  alleged ;  but  merely, 
supposing  such  disbursements  to  have  been  made,  are  they 
allowable  by  the  terms  of  the  contract  between  Solomon  and 
the  insolvent?     The  finding  is  that,  to  the  extent  of  1200il,  he 
has  made  alleged  disbursements  not  warranted  by  the  contract. 
It  is  consistent  with  this  finding  that  the  disbursements  were 
not  made,  in  point  of  fact,  not  only  to  the  extent  of  the  1200/., 
but  equally  to  the  entire  amount  as  furnished  in  the  insolvent's 
account.     If  so,  it  is  clearly  admissible  for  the  detaining  creditor 
to  prove  that  from  the  proceeds  of  the  sale  of  Solomon's  goods 
and  moneys  retained  by  him,  he  is  in  a  condition  to  pay  them  a 
dividend  in  respect  of  1200/.  and  costs,  and  that  the  disburse- 
ments, in  point  of  fact,  wei*e  never  made. 

Having  thus  decided  the  clear  right  of  the  detaining  creditor 
to  inquire  into  these  specific  matters,  I  cannot,  at  the  same 
time,  shut  my  eyes  to  the  disadvantageous  position  in  which  the 
insolvent  is  placed.  It  may  have  been  that,  had  the  commission 
issued,  the  insolvent  would  have  been  in  a  position  to  prove  the 
actual  disbursements  of  the  entire  moneys  received  into  his 
hands,  in  a  manner  to  satisfy  the  Court  of  his  bona  fides  ;  and, 
even  in  respect  of  the  1200/.  expended  according  to  the  finding 
of  the  jury,  this  even  may,  although  not  properly  within  the 
allowance  of  the  contract,  have  still  been  expended  bond,  fide  by 
the  insolvent.  There  is  an  essential  difference  between  acts 
done  not  warranted  by  a  contract,  where  a  party  intends  to  act 
boniL  fide  and  those  where  he  intends  the  contrary.  As  the  de- 
taining creditors,  therefore,  by  opposing  the  insolvent's  demand  for 
a  commission,  have  shut  him  out  from  resorting  to  Melbourne  for 
the  proofs  requisite,  as  he  alleges,  for  his  defence,  it  is  reasonable 
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V. 


that  the  Court  ehoold  grant  him^  if  he  demands  it,  an  extension 
CouBT  FOB     of  time,  for  the  purpose  of  obtaining  the  necessary  evidence 
OP  l^B^vEKT   ^^^^  ^  ^^^  examination  shall  have  concluded. 

Debtobs. 


Nov,  27. 

Wheref  in  order 
to  give  jaris- 
diction  to  the 
Comity  Courts, 
a  portion  of  a 
debt  has  been 
abandoned, 
under  s.  63.  of 
9  &  10  Vict    : 
c.  95.,  in  esti- 
mating the 
amount  of  a 
petitioner's 
debts  under  the 
protection  sta- 
tutes, the  resi- 
due only  will 
be  taken  into 
consideration. 

Statement 


RE  JAMES  RICHARDSON. 

Before  Mb.  Comhissioneb  Phillips. 

X  HE  insolvent,  a  coal-dealer,  whose  debts  amounted  to 
2482.  7^.  Sd.,  appeared  on  his  final  order  opposed  by  Dowse. 
He  had  filed  his  petition  under  the  protection  statutes,  on  the 
24th  of  July  1854.  In  the  month  of  March  preceding  he  had 
been  sued  in  the  County  Court  for  60L  The  particulars  of  de- 
mand annexed  to  the  sununons  were  as  follows :  — 


**  1853.     Amount  brought  forward 

Credit,  Aug.  26/53,  Cash    £4 


27/53, 
30/53, 


Do. 
Do. 


5 
1 


.       -    £297  16     2 

4     0 

9  9 
3  0 
10  16     9 


:e28$  19     5 
**  We  are  willing  to  reduce  the  above  claim  of  286^  19s.  5d.  to 
fifty  pounds,  to  bring  it  within  the  jurisdiction  of  the  County 
Court 

"  Dickens  &  Co. 

''March  Ist,  1854." 

Judgment  was  given  for  507.,  and  the  debt  due  to  Dickens  &  Co. 
was  inserted  in  the  schedule  at  that  amount. 


Judgment  Mb.  Commissiokeb  Phillifs.    Unless  the  effect  of  the  note 

to  the  particulars  of  demand  be  to  discharge  the  insolvent  from 
the  difference  between  50^  and  286/.  Ids.  Sd.,  his  debts  exceed 
300il,  and  the  Court  has  no  jurisdiction. 

Beed.  Section  63.  of  9  &  10  Vict.,  c.  95.  is  decisive  upon 
that  point.  The  words  are,  where  a  plaintiff  has  cause  of 
action  for  more  than  20/.  (subsequently  extended  to  50/.),  he 
^'  may  abandon  the  excess,  and  thereupon  the  plaintiff  shall,  on 
proving  his  case,  recover  to  an  amount  not  exceeding  20L  ;  and 
the  judgment  of  the  Court  upon  such  plaint  shall  he>jjifull  dis^ 
charge  of  all  demands  in  respect  of  such  cause  of  action." 

Mb.  CoHMissioimB  Phillips.  There  is  an  end  to  the 
'  question ;  it  is  quite  dear  the  insolvent  b  discharged  from  all 
demands  except  the  50/. 

Attorneys :   T.  Binns ;  E.  B.  BusseL 
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RE  HENRY  JOHN  BROAD.  Coubt  fob 

Relief 

Before  Me.  Commissioneb  Phillips.  of  iNBOLVEirr 

Debtobs. 

±  HE  insolvent,  a  petitioner  for  protection,  appeared  on  his      ^o^-  27. 
interim  order.  "^""^  *  ^'^- 

ditor  en- 
He  was  opposed  bj  a  creditor  in  person;  but  it  appearing  deavoursto 

from  the  evidence  that  he  had  threatened  to  oppose  unless  set-  hlm^if^d^' 

tied  with,  threatens  an 

opposition 
unless  those 

Mb.  Commissioneb  Phillips  said  he  should  not  allow  *®"^  .^®  . , 
the  creditor  to  be  heard.    He  had  endeavoured  to  benefit  himself  the  Court  will' 
at  the  expense  of  other  creditors;  if  such  conduct  were  per-  not  permit  him 

.  •  .  *o  oppose. 

mitted,  an  insolvent  might  often  be  tempted  to  secrete  his  assets 
in  order  that  he  might  silence  an  opposition,  (a) 
Attorney :  ManhalL 

(a)  Vide  Re  W.  Pen/old,  I  Bank.  &  Insolv.  Rep.  220. 


RE  ROBERT  GEORGE  WILLIAM  WEAR.  ^^^^^"^ 

Before  Mb.  Commissioneb  Phillips.  Debtobs. 

1  HE  insolvent  appeared  on  his  interim  order,  supported  by  where  an  in- 

Sarffood,  solvent  had  in- 

Reed  opposed  on  behalf  of  a  freehold  land  society,   who  inhissdJSuie 
complained  of  heinst  inserted   as  debtors   in   the    insolvent's  m  debtors  who 

iiirrn  /.i-.  i   appeared  to 

schedule.      lliere  was  no  pretence  for  such  an  msertion,  and  deny  and  to 
the  directors  were  desirous  of  having  the  same  obliterated.  [Mr.  «on?P}a"^  of 

o  L  such  msertion, 

Commisnoner  PhUUps.     How  can  I  hear  the  directors?    They  — ZTeU,  that 

are  not  creditors,  and  do  not  pretend  to  have  any  claim  upon  the  ^^*b^h°  a^ 

insolvent.]      They  were  danmified  by  the  statement,  and  might  and  opposition 

be  sued  by  the  assignee.     If  an  insolvent  swore  that  a  par-  ^^   * 

ticular  person  owed  him  money,  the  alleged  debtor  had  a  right  '^^^9^0900. 
to  be  heard,  as  well  to  relieve  himself  from  possible  inconvenience 
as  to  inform  the  mind  of  the  Court. 

Mb.  Commissioneb  Phillips.    The  directors  are  not  ere-      Judgment 
ditors,  and  if  called  upon  by  the  insolvent  they  could  not  prove 
a  debt.     The  practice  has  been  for  years  only  to  hear  creditors, 
and  I  cannot  disturb  that  practice  by  admitting  the  opposition. 

Attorneys :  Plovrright ;  E,  W.  Moss. 


14  THE  BANKRUPTCY  AND  INSOLVENCT  REPORTS. 

1854. 

c^^S^it  RE  JOHN  BUCKWORTH  HERNE  SOAME. 

Relief 

OF  Iksolveht  Before  Mr.  Commissioner  Murphy. 

Debtors. 

•  ^^;  I  HE  insolvent,  a  petitioner  for  protection,  appeared  on  his 
soiyentdis-  *  interim  order,  supported  bj  Datose,  In  March  last  he  had 
tributes  his       goij  \\^q  business  in  which  he  was  then  enaaored  as  a  publican. 

property  and  ^     .  •  o  o  x  ^ 

shortly  after-     for  230/.     To  somc  of  his  creditors  he  had  oflered  a  composition 

for^rote^o*  ^^  ^*'  ^^  ^^^  pouud,  which,  not  being  unanimously  accepted, 
the  Court  win  the  greater  portion  of  the  2307.  was  paid  to  relations,  and  the 
case^i!^  ^.     residue  consumed  by  himself.     He  admitted  his  debts  in  March 

were  300/.  and  upwards.     In  October  he  filed  his  petition,  but 
he  had  no  aseet-s  to  offer  to  creditors. 
Argument  Sargood  submitted  the  insolvent  ought  to  have  come  to  the 

Court  in  March  with  the  230/i,  and  that  he  had  no  right  to  dis- 
burse the  money  himself,  preferring  his  own  relations  to  other 
creditors.  Such  a  petition  should  receive  no  benefit  under  the 
Act,  and  the  case  must  be  dismissed,  or  adjourned  sine  die. 

Judgment  Mr.  COMMISSIONER  MuRPHT  Said  he  quite  agreed  with  the 

rule  laid  down  by  his  brother  Commissioners,  that  it  was  not 

necessary  for  an  insolvent  to  bring  property  into  Court  to  entitle 

him  to  the  benefit  of  the  Act;  but  if  he  had  property,  and  choose 

to  distribute  it  himself  amongst  a  few  of  his  creditors,  to  the 

prejudice  of  the  many,  and  then  asked  for  protection,  the  Court 

would  act  upon  the  principle  laid  down  mReW.H.  Browne,  (a) 

In  that  case  the  Chief  Commissioner  Law  siud :  —  '^  It  is  an 

everyday  excuse  that  a  dividend  is  offered,  and  that  all  the 

creditors  would  not  consent  to  accept  it.    But,  if  that  be  so,  it 

is  no  justification  for  spending  the  money.      The  petitioner 

should  have  come   to  the  Court  when  he  had  something  to 

divide.     He  has  not  done  so ;  he  should  not  have  waited  till  the 

property  was  all  gone.     The  Court  was  open,  but  the  petitioner 

did  not  apply  till  the  estate  was  all  gone.     That  will  not  do.*' 

This  case  was  analogous :  the  insolvent  might  have  presented  a 

large  dividend  to  his  creditors,  but  he  waited  until  his  estate 

was  gone,  and  then  filed  his  petition ;  and  the  Court  could  not 

forget  the  insolvent  had  given  a  preference  to  his  relations  and 

others.     A  day  would  be  named  for  the  final  order,  and  then 

the  case  would  be  adjourned  sine  die. 

Attorney :   T.  D.  Keighley. 

(a)  Macrae*8  Practice,  12. 
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RE  JOHN  DESIRE  CREMMENS. 
Before  Mb.  Commissioner  Phillips. 

1  HE  insolvent,  who  described  himself  as  a  doctor  of  medicine, 
and  whose  debts  amounted  to  2002/.,  appeared  on  his  adjourned 
interim  order.  Between  the  months  of  February  and  June 
1852,  he  had  purchased  of  the  opposing  creditor  furniture  to  the 
amount  of  203/.  Ss.  He  had  paid  25L  on  account  of  the  debt, 
and  given  his  acceptances  for  the  remainder,  which  were  dis- 
honoured at  maturity.  Shortly  after  the  delivery  of  the  last 
lot  of  goods,  he  had  let  his  house  furnished,  and  left  the  neigh- 
bourhood ;  and  the  opposing  creditor  had  been  unable  to  dis- 
cover his  retreat.  In  May  1853,  he  had  borrowed,  upon  the 
security  of  his  furniture,  700/.,  in  order  to  pay  a  creditor  who 
was  then  pressing  him,  and  who  had  threatened  legal  proceed* 
ings.  He  admitted  his  debts  at  that  period  amounted  to  14002. 
and  upwards,  the  greater  portion  of  which  were  still  unpaid.  In 
July  1854  he  petitioned  for  protection. 

Reed  objected  that  the  insolvent  ought  to  have  come  to  the 
Court  in  1853,  when  he  had  property  to  divide  amongst  his 
creditors ;  and  cited  B.  W.  H,  Smith,  (a)  Secondly,  that  the 
debt  had  been  contracted  without  a  reasonable  expectation  of 
paying  the  same. 

Dowse  supported. 

Mb.  Commissioner  Phillips.  I  am  always  unwilling  to 
determine  a  case  on  the  ground  of  fraud,  where  justice  can  be 
done  on  other  considerations ;  I  shall,  therefore,  say  nothing  as 
to  the  expectations  of  the  insolvent  at  the  time  of  contracting 
this  debt.  I  shall  say  nothing  of  the  motives  which  might  have 
induced  the  assignment  of  the  property^  or  whether  the  insol- 
vent and  Pratt,  who  received  the  greater  portion  of  the  money 
advanced  in  May,  were  in  a  confederacy  and  collusion  together. 
I  pass  by  all  these  considerations,  because  I  think  there  is  a 
principle  involved,  which,  without  imputing  fraud,  must  deprive 
the  insolvent  of  the  benefit  of  the  Act  1  have  always  felt  that 
persons  who  desire  the  benefit  of  these  very  lenient  statutes 
should  come  to  the  Court  with  some  estate,  yet  I  must  admit  I 
was  one  of  those  who  almost  unanimously  construed  these  Acts 
otherwise,  and  permitted  men  to  apply  for  relief  without  present- 
ing property  to  the  Court.  I  did  so  rather  than  set  an  example 
of  distraction  between  the  decisions  of  the  Judges  presiding  in 
insolvency.     But  that  the  Act  did  not  apply  to  such  cases  was 

(a)  Macrae*8  Practice,  122. 


1854. 

' . ' 

coubt  for 

Relibf 

OF  Insolvent 

Debtors. 

Nov.  30. 

"Where  an  in- 
solvent dis- 
poses of  his 
estate  to  one 
creditor,  and 
subsequently 
applies  to  the 
Court  for  pro- 
tection against 
the  rest,  his 
case  will  be  ad- 
journed sine 
die, 

StatemenL 


ArgwnenL 


Judgment 
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CocmTFOB 
Relief 

OF    iNBOLYEirr 

Debtoes. 


In  bb 
Cbbkmens. 

Judgment 


considered  by  Mr.  Commissioner  Ellison  of  Newcastle,  who  had 
the  boldness  to  aet  upon  his  decision,  and  to  refuse  the  benefit  to 
those  who  came  to  the  Court  without  a  something  for  creditors 
It  is  clear  that  no  man,  owing  considerable  sums  of  money,  has  a 
right  to  say  that  one  creditor  shall  have  the  whole  of  his  property, 
to  the  prejudice  of  the  rest.  Now,  what  is  the  case  here?  The 
insolvent  selects  furniture  to  a  condderable  amount,  promising 
to  pay  for  the  same  speedily.  He  does  pay  a  small  sum,  and 
the  creditor  continues  to  deliver  up  to  the  month  of  June  1852. 
It  is  admitted  that  in  this  year  the  insolvent  owed  Pratt  several 
hundred  pounds,  and  that  towards  the  end  of  the  year  Pratt 
threatened  him  with  legal  proceedings,  unless  the  same  was  paid; 
upon  which  the  insolvent,  in  order  to  raise  some  money,  makes 
over  to  one  of  his  creditors  every  article  of  furniture  he  has  in  the 
world.  Was  he  able  at  that  time  to  pay  his  debts  ?  It  is  plain  he 
was  not ;  he  was  afraid  of  Pratt,  of  imprisonment,  and  of  arrest. 
What,  then,  was  his  duty  ?  His  clear  duty  was  to  comply  with 
the  preamble  of  the  statute  (a),  and  to  bring  his  property  into 
Court  for  general  distribution.  He  did  not  do  so ;  but  in  1854 
he  files  a  petition  under  these  lenient  statutes,  and  says,  ^'  I  have 
no  property,  I  have  given  it  all  to  one  of  my  creditors,  who  lent 
me  some  money,  and  I  have  nothing  for  the  others."  I  have  no 
doubt  what  my  duty  is.  The  insolvent  is  without  the  benefit  of 
the  Act,  and  the  case  must  be  adjourned  sine  die. 
Attorneys:  Roberts;  Lewis. 

(a)  Whereas  it  is  expedient  to  or  culpable  negligence,  mo  as  never^ 

protect  from  all  process  against  the  thdess  their  estates  may  he  duly  du- 

person,  such  persons  as  have  become  tribvted  among  their  cr&ditors. — 5  Sf  6 

mdebted  without  any  fraud  or  gross  Fief.  c.  116. 


Court  for 

Relief 

of  Insolvent 

Debtors. 

Dec.l. 

Where  an  in- 
solvent be- 
comes security 
for  other  per- 
sons at  a 
period  when 
he  is  unable  to 
pay  his  own 
debts,  the 
Court  will 
refuse  an  im- 
mediate pro- 
tection. 


KE  HENRY  JAMES  ROLFE. 

Before  Mb.  Cohmissioneb  Phillips. 

X  HE  insolvent  had  become  a  surety  for  other  persons^  at  a 
period  when  he  was  unable  to  pay  his  own  debts.  He  now 
appeared  on  his  interim  order,  supported  by  Dowse. 

Mb.  Commissioneb  Phillips  said  he  could  not  name  a  day 
for  the  final  order.  The  insolvent  had  put  himself  out  of  Court 
by  his  own  conduct ;  he  had  no  right  to  pretend  to  secure  the 
debts  of  other  people  at  a  time  when  he  was  unable  to  pay  his 
own ;  however^  as  the  amount  was  small,  he  would  permit  him 
to  apply  under  the  28th  section  (b)  in  a  fortnight. 

Attorney:  Butt. 

(b)  7  kS  Vict  c.  96. 


THE  BANKKUPTCY  AND  INSOLVENCY  REPORTS. 


17 


EE  EDWARD  BATTY. 
Before  Mb.  Commissiokeb  Phillips. 

X  HE  insolvent  came  up  on  his  interim  order. 

Sargood  appeared  to  oppose  and  Nichols  supported. 

Evidence  was  given  that  the  creditor  had  threatened  to  oppose 
unless  the  insolvent  consented  to  renew  his  debt  by  giving  bills 
for  the  same. 

Mb.  Commissioneb  Phillips.  The  invariable  practice  here 
is  to  refuse  to  hear  a  creditor  who  seeks  to  benefit  himself^  and 
threatens  an  opposition  unless  the  terms  he  proposes  are  com- 
plied with* 

Opposition  disallowed. 


1854. 

' • ' 

Court  fob 

Relikf 

OF  Insolvent 

Debtors. 

Dec.  4. 

Where  a  cre- 
ditor .hreatens 
an  insolveDt 
with  an  opposi- 
tion unless  his 
debt  be  re- 
newed the 
Coort  will 
not  permit 
snch  creditor  to 
be  heard. 


EE  FRANCIS  PEAROE. 

Before  Mb.  Commissioner  Phillips. 

JL  HE  insolvent,  a  petitioner  under  the  protection  statutes, 
appeared  on  his  first  examination,  supported  by  Reed.  It 
appeared  that  for  two  or  three  months  previous  to  the  filing  of 
his  petition,  he  had  been  residing  at  Maldon,  in  Surrey,  at  a 
place  called  the  Home  Farm.  He  still  retained  his  lodgings  in 
liondon,  and  visited  them  occasionally.  There  were  no  debts 
contracted  at  Maldon,  and  the  insolvent  paid  for  his  lodgings 
there  as  they  became  due.  He  had  only  described  himself  as  of 
his  lodgings  in  London. 

Dowse  submitted  the  omission  of  the  residence  at  Maldon  was 
fatal 


COITBT  lOB 

Rblibv 

ov  Insolybnt 

Debtors. 

Dec.  4. 

"Where  an  in- 
solvent fails  to 
describe  him- 
self as  of  all 
the  places 
where  he  has 
resided  during 
the  six  months 
immediately 
preceding  the 
filing  of  his 
petition,  th« 
petition  will 
1)«  dismissed. 


Mb.  Commissioner  Phillips.   The  Act  permits  no  amend-     Judgment 
ment  in  a  petition,  and  it  must  be  dismissed. 
Attorney:  DanieL 


EE  THOMAS  CHANCE. 
Before  Mb.  Commissioner  Mubphy. 

X  HE  insolvent,  who  described  himself  as  a  cheesemonger,  had 
petitioned  the  Court  as  a  trader  owing  less  than  SOOL     It  ap- 
peared from  the  evidence,  that  before  the  filing  of  his  petition 
be  had  agreed  in  writing,  with  several  of  his  creditors,  to  pay 
B.  &  I. — vol.  II.  c 


CocBTroB 

Belief 

OF  Insoltxbt 

Debtobs. 

Dee.  6. 

Where  se- 
veral of  the 
creditors  of  an 
insolvent  had 
accepted  a 
composition 
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Court  for 
Relief 
OF  Insoltent 
Debtors. 

Re  Chance. 


in  aatisfieustion 
of  their  debts, 
and  had  signed 
receipts  and 
an  agreement 
accordingly,—- 
Held^  as  no  re- 
lease ander 
seal  had  been 
executed  the 
difference  be- 
tween the  com- 
position paid 
and  the 
amount  of 
the  debts 
originally 
owing  mneC 
be  taken  into 
consideration 
in  estimating 
the  insolvent's 
liabilities,  and, 
as  the  whole 
exceeded  300/., 
the  petition 
was  dismissed. 


them  a  compositio.n  in  satisfaction  of  their  debts,  and  they  on 
receiying  the  respective  amounts  had  given  him  receipts  in 
accordance  with  the  terms  of  the  agreement  No  release  under 
seal  had  been  executed,  and  it  was  objected  by  Sargaody  on 
behalf  of  the  opposing  creditor,  that  as  no  valid  release  had  been 
executed  the  difference  between  the  eompositiou  paid  and  the 
sum  compounded  for  must  be  taken  into  consideration  in  esti- 
mating the  amount  of  the  insolvent's  debts ;  and  as  the  difference 
would  carry  the  debts  beyond  300/.  the  Court  had  no  juru- 
diction,  and  the  petition  must  be  dismissed. 

Dowse,  for  the  insolvent,  said  the  true  test  to  apply  to  the 
question  was,  could  the  creditors  who  had  accepted  the  com- 
position in  full  satisfaction  of  their  debts  sue  the  insolvent  sue* 
cessfully  for  the  difference  ?  It  was  contended  the  receipts  they 
had  given  and  the  agreement  they  had  signed  would  be  a  good 
answer  to  any  actions  they  might  bring  on  account  of  the  dif- 
ference. 

Mb.  Commissiokeb  Mubpht.  I  am  afraid  there  is  no  help 
for  the  petition*  No  doubt,  the  intention  was  to  discharge  the 
insolvent  from  all  further  liability  on  account  of  the  debts  com- 
pounded for,  but  no  legal  document  in  the  shape  of  a  release  has 
been  executed,  and  the  difference  must  be  taken  into  consider- 
ation. I  regret  the  Court  has  no  jurisdiction.  It  is  clear  it 
has  not,  and  the  petition  must  be  dismissed. 

Attorney:  SorrelL 


COUBTFOB 

Relief 

OF  Insolyent 

Debtors. 

Dec.  12. 


RE  WILLIAM  FERM  CASTLE. 
Before  Mb.  Commissioneb  Mubphy. 


r^^ 


Vict  c.^96^  en-  ^^  insolvent,  a  publican,  had  petitioned  the  Court  under  the 
acts,  inter  cSa,  protection  Statutes.  It  appeared  that  before  the  filing  of  the 
wearing  ap-  Petition  the  landlord  of  the  premises  occupied  by  the  insolvent 
parei,  bedding,  had  levied  a  distress  for  arrears  of  rent,  under  which  the  greater 
cessaries  of  fhe  Portion  of  his  fumiture  had  been  seized  and  sold.  Subsequently 
petitioner  and    to  the  filing  of  his  petition,  the  broker  to  the  Court  had  valued 

his  excepted  articbs,  and  allowed  hioi)  amongst  other  things,  a 
beer-engine,  counter,  and  other  fixtures,  of  the  value  of  \^Lf 
which  the  auctioneer  to  the  Court  afterwards  removed  for  the 
benefit  of  creditors.     On  the  occasion  of  the  insolvent's  examina- 


his  family,  and 
the  working , 
tools  and  im. 
plements  of 
the  petitioner, 
not  exceeding 
in  the  whole  the 


value  of  20il, 

may  be  excepted  by  the  petitioner  from  the  operation  of  the  Act"  A  pabliean  having  petitioned 
was  allowed  by  the  broker  to  the  Court  uoder  this  section  a  beep-eogine,  counter  sod  other  fiztorei, 
which  the  auctioneer  to  the  Court  subsequently  removed  for  the  benefit  of  creditors  :  Hdd,  that  th« 
auctioneer  was  justified  in  so  doiBg»  the  articles  not  being  within  tho  msaniag  of  the  above  seetion. 
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lion,  he  oomplained  of  the  auctioneer's  proceedings^  and  re- 
quested that  the  articles  so  allowed  him»  and  afterwards  removed, 
ahould  either  be  restored  or  their  vsdue  paid  to  him ;  where- 
upon the  case  was  adjourned  for  the  attendance  of  the  auctioneer^ 
who  stated  he  did  not  consider  the  articles  to  be  within  the 
exceptions  allowed  by  laWf  and  therefore  he  had  removed  them 
for  the  benefit  of  creditors ;  and,  moreover,  he  suspected  a  coUu' 
Bion  between  the  insolvent  and  his  landlord,  with  regard  to  the 
distressi  which  occurred  in  more  than  sixty  per  cent  of  the  oases 
that  came  before  the  Court. 


18^4. 

Court  fob 

RSLIZF 

OF  Insolvkht 
Dkbtobs. 

Re  Cabtlb. 


Mr.  Cohmissioneb  Murpht  said  the  auctioneer  was  quite 
justified  in  securing,  for  the  benefit  of  creditors,  the  beer-engine, 
counter,  and  ot]|ier  fixtures  that  had  been  valued  by  the  broker 
in  the  category  of  excepted  articles.  What  he  understood  by 
that  term  was,  firstly,  the  wearing  apparel  of  the  insolvent,  his 
wife,  and  his  children  ;  secondly,  his  bed  and  bedding ;  thirdly, 
articles,  such  as  chairs  and  tableSj  which  were  necessaries  for  his 
household ;  and  if  then  there  was  a  margin  between  the  value 
of  these  things  and  the  iOL  allowed  by  the  Legislature,  the  in- 
solvent would  be  entitled  to  his  working  tools,  —  such,  for  in- 
stance, as  a  carpenter  to  his  basket  of  tooIs>  or  a  blacksmith  to 
his  anvil-bag ;  but  if  a  publican  were  allowed  such  a  thing  as  a 
beer-engine  or  a  counter,  on  the  same  principle  an  engineer 
would  be  entitled  to  retain  a  steam-engine,  if  of  less  value  than 
20L  Moreover,  he  could  not  help  thinking  there  was  some  con- 
nivance between  the  landlord  and  the  insolvent,  respecting  the 
distress ;  and  he  should  make  no  order  in  the  case. 

Application  refused. 

Attorney:  Marshall 


JudgmtnU 


♦ 


RE  WILLIAM  LEE. 
Before  Mr.  Commissioner  Murpht. 


coubt  fob 

Reuef 

OP  Insolvent 

Debtors. 

Dec,  6. 

SaRGOOD  moved  for  the  dischai^ge  of  the  insolvent  from  Where  an  in- 

WhitecToss  Street  prison.     From  the  affidavit  of  the  insolvent  it  JJ^,^t^*b>  a 

appeared  he  had  been  engaged  as  a  builder  in  Houndsditch.  creditor 

On  the  Ist  of  December  he  had  filed  a  petition  and  schedule  i^erted  in  the 

under  the  protection  statutes ;  on  the  following  day,  at  about  ^^^*®^  ^' 

one  o'clock,  an  interim  order  for  protection  from  process  was  petition  and 

issued,  the  same  to  remain  in  force  until  the  14th  of  the  follow-  ^^  U^e'oTthe 

ing  February,  that  being  the  day  Appointed  for  his  first  ex-  interim  order, 

but  before  it 
.  resehet  him*  this  Court  will  order  a  discharge, 
c  2 
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.  .     amination.     At  half-past  two  o'clock  on  the  2nd  of  December, 

CouBT  FOR     and  before  the  interim  order  had  reached  him,  he  was  taken 

OF  Insolvent  ^^^^  execution  at  the  suit  of  a  creditor,  on  account  of  a  debt 

Debtors,  which  was  set  out  in  the  schedule,  and  forthwith  conveyed  to 
T,„  w,  the  Debtor's  Prison  for  London  and  Middlesex.     The  case  was 

AE  WILLIAM  ••■II* 

Leb.         analogous  to  Re  James  Killingsworth  (a),  where  a  similar  appli- 
cation had  been  made  and  granted. 

Jud^menL        Mr.  COMMISSIONER  MuEPHT,  after  referring  to  the  case 
cited,  directed  a  discharge  to  issue. 

(a)  Macrae's  Practice,  256. 


Court  fob 

Relief 

OF  Inbolybmt 

Debtobs. 

Jan,  16.  1855. 

In  estimating 
the  amoant  of 
a  trader's 
debts  under 
the  protection 
statutes,  debts 
owing  in 
former  in- 
solvencies, 
nnder  1  &  2 
Vict  Clio., 
will  not  be 
taken  into 
consideration. 

Argument 


Judgment 


RE  BENJAMIN  ARCHER. 
Before  Mb.  Commissiokeb  Murphy. 

1  HE  insolvent,  who  described  himself  as  a  plumber  and  glazier^ 
appeared  on  his  interim  order,  supported  by  Sargood, 

In  1841,  and  again  in  1844,  he  had  been  discharged  under 
1  &  2  Vict.  c.  110.,  and  the  debts  under  those  insolvenciea 
amounted  to  490t  He  now  appeared  under  the  protection 
statutes,  owing  debts  to  the  amount  of  275/.  58.  Id. 

Reedy  for  the  opposing  creditor,  called  attention  to  these  facts, 
and  submitted  the  Court  had  no  jurisdiction.  The  Act  of 
Parliament  limited  the  amount  of  a  trader's  debts  to  300/.,  and  as 
the  effect  of  the  former  insolvencies  was  only  to  bar  the  ordinary 
legal  remedies,  and  not  to  extinguish  the  debts  then  owing, 
the  490/.  must  be  taken  into  consideration.  The  point  was  not 
a  new  one ;  it  had  been  frequently  discussed,  and  first  deter* 
mined  in  Re  J,  Bohn^  and  Re  David  Brakenhridge  (V) :  there  the 
late  Chief  Commissioner  had  delivered  a  written  judgment, 
declaring  that  such  debts  must  be  taken  into  account,  and  that 
doctrine  was  exemplified  by  a  variety  of  subsequent  decisions 
collected  in  Macrae^s  Practice,  94.  It  might  be  urged,  on  the 
other  side,  that  the  present  Chief  Commissioner  entertained  a 
different  opinion,  and  Re  Hance  (c)  would  no  doubt  be  cited ; 
but  giving  to  his  judgment  all  the  weight  to  which  it  was  so 
justly  entitled,  still,  the  majority  of  Commissioners  presiding 
in  insolvency  had  otherwise  decided. 

Mb.  Commissioner  Mubpht  said  the  debts  inserted  in  the 
insolvent's  former  schedules  could  not  be  recovered  by  ordinary- 
legal  process ;  in  fact,  all  individual  suit  for  their  recovery  was 


(5)  Macrae's  Practice,  190. 


(c)  11  L.  T.  373—435. 
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prohibited :  the  insolvent  did  not  ask  for  protection  as  far  as      ^ 


1855. 


those  debts  were  conoerned,  but  only  on  account  of  debts  sub-    Re  BekjaAin 
sequently  contracted.     He  quite  agreed  with  the  opinion  ex-      Abchbr. 
pressed  by  the  learned  Chief  Commissioner^  and  the  petition 
would  be  sustained. 

Objection  overruled. 
Attorneys:  Wright  ^  Dodd ;  Marshall 


Court  fob 

RE  GEORGE  TAYLOR  BROWN.  „  to^y^T 

Before  Me.  Commissioner  Muepht.  Debtom. 

rar^  Jan,  17. 

1  HE  insolvent}  who  applied  to  be  discharged  on  sureties^  was  Where,  on  an 
opposed  by  the  attorney  for  a  creditor  who  complained  of  a  a^^^Swe^n 
vexatious  defence  to  an  action.  sureties,  no 

Seed,  on  behalf  of  the  insolvent,  objected  to  the  opposition,  ^^^j  ^p-* 
and  observed  the  principle  laid  down  by  the  Court  was,  that  it  pears  on  the 
would  rather  extend  than  diminish  the  indulgence  of  bail.  Re  proceedings, 
Lyons  (a) ;  and  unless  a  dear  case  for  a  remand  was  patent  ^^^  Court  will 

not  receive 

upon  the  proceedings,  the  Court  would  not  deprive  an  insolvent  evidence  of  an 
of  a  privilege  which  the  Act  of  Parliament  had  clearly  given :  ^leged  offence. 
Be  Weston,  {b)    If  the  opposing  creditor  had  a  complaint  to  the  indulgence 
make,  he  would  have  an  opportunity  of  proving  it  by  evidence  ^^^^  ^^^ 
when  the  insolvent  came  up  to  be  heard ;  but  at  this  period  of 
the  case  it  was  not  to  be  expected  that  he  should  be  prepared 
with  his  answer. 

Mb,  Commissioner  Mubpht  said  that  no  doubt  a  vexa*  Judgment. 
tious  defence  to  an  action,  if  admitted,  or  if  it  could  be  proved 
in  the  first  instance  so  as  to  admit  of  no  explanation,  would  be 
a  sufficient  objection  to  the  granting  of  bail ;  but  at  this  stage 
of  the  proceedings  the  simple  fact  that  he  had  to  try  was  whether 
any  matter  appeared  which  disentitled  the  insolvent  to  the  in- 
dulgence he  prayed.  He  took  it,  the  rule  was  the  same  as  at 
Common  Law,  where  a  misdemeanour  had  been  committed,  the 
offender  was  entitled  to  bail  ex  debito  justitice.  The  statute  pro- 
vided (c)  ^'  it  shall  be  lawful  for  the  said  Court  for  the  Relief  of 
Insolvent  Debtors,  if  such  Court  shall  think  fit  so  to  do,  and  on 
such  notice  to  the  detaining  creditor  or  creditors  of  such  insol- 
vent as  the  said  Court  shall  deem  proper,  to  direct  such  insol- 
vent to  be  discharged  out  of  custody  on  his  finding  two  sufficient 
sureties,*'  &c  He  took  it  the  words,  ** it  shall  be  latofuly'^  was 
a  direction  that  a  man  should  be  bailed ;  and  unless  it  could  be 

(a)  1  Bank.  &  Iniolv.  Bep.  268.  (c)  1  &  2  Vict  c.  ilO.  a.  38. 

{h)  Ibid.  281. 

c  S 
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Court  for 
Rbucp 

OF  Insolvent 
Bbbtobs. 


Re  Geobgb 
Tatlor 
Brown. 

Judgment, 


ehown  that  a  man  admitted  a  fraud  or  a  Tezations  defence^  or 
other  ground  for  remand  upon  the  faoe  of  the  proceedings*  the 
Court  was  bound  to  admit  him  to  bail.  It  might  appear  in  this 
case  that  the  insolvent  had  given  no  directions  to  his  attorney 
to  defend  the  action ;  or  that  he  had  misconceived  his  rights ;  or 
that  there  was  some  legal  flaw  in  the  proceedings.  In  all  of 
which  cases  he  would  justify  his  conduct ;  and  it  was  open  to 
him  to  show  such  a  justification  at  the  hearing,  until  which  time 
the  Court  would  admit  him  to  bail. 
Attorney:  Strang. 


CcfOKSGt 

Banuujptgt. 

The  Conrt  of 
Bankruptcy 
has  do  poirer 
to  discharge 
from  costodj 
a  hanknipt 
committed  to 

Srison  by  the 
ity  SmaU 
Debts  Court 
for  nonpay- 
ment of  a 
judgm^'nt  debt, 
although  the 
bankrupt  had 
obtained  pro- 
tection pre- 
Tious  to  the 
comxnittiU. 

Judgment. 


IN  RE  AUSTIN. 
Before  Mr.  Cohmissioneb  Fonslakqub. 

1  HE  bankrupt,  after  haying  obtained  his  protection,  was  com- 
mitted to  prison  for  contempt  of  the  City  Small  Debts  Courts 
for  not  having  paid  a  sum  of  money,  for  which  judgment  had 
been  obtained  against  him.  This  was  an  application  for  his 
discharge  from  custody. 

Mr.  Chidley  (solicitor)  for  the  bankrupt,  relied  on  the  statute^ 
sect.  112.  (a),  and  cited  WaU  v.  Atkinson  (b),  Re  M*  Williams {c), 
Exparte  Jeyes  (rf),  Exparte  Hehby.  {e) 

Mr.  Goddard  (solicitor)  for  the  detaining  creditors,  referred 
to  the  City  Small  Debts  Act.  (/) 

Mb.  Commissioner  Fonblanque  was  of  opinion  that  the 
statute  relied  upon  by  the  detaining  creditor  took  away  the 
general  jurisdiction  of  this  Conrt  to  give  effect  to  its  order  for 
protection. 

Solicitors :   Chidley  and  Goddard, 


(a)  12  &  13  Vict.  c.  106. 
{b)  2  Rose,  196. 

(c)  1  Scho.  &  Lef.  169. 

(d)  1  Dea.  &  Ch.  764. 

(e)  1  Dea  k  Ch.  16. 

(f)  15  Vict.  c.  77.  8.  87.  Par- 
ties  having  obtained  an  unsatisfied 
judgment  may  obtain  a  summons. 
Sect.  89.  {inter  alia).  «<  If  it  shall 
appear  that  the  party  summoned  has 
then,  or  has  had  since  the  judgment 
obtained  against  him,  sufficient  means 
or  ability  to  pay  the  debt,  dama^, 
or  costs  so  recovered  against  him, 
either  altoeether  or  hj  instalments, 
which  the  Court  in  which  the  judg- 
ment was  obtained  shall  have  or- 
dered, and  if  he  refuse  or  neglect  to 
pay  the  same  as  shall  have  been  so 
ordered,  or  as  shall  be  ordered,  pur- 
suant to  the  powers  hereinafter  pro- 
vided, it  shall  be   lawful  for   the 


Judge,  if  he  shall  think  fit,  to  order 
that  any  such  party  may  be  com- 
mitted to  some  gaol  or  house  of 
correction  of  the  county,  district,  or 
place  in  which  the  party  summoned 
IS  resident,  or  to  some  gaol  or  house 
of  correction,  or  other  prison  within 
or  for  the  dty  of  London  or  the 
liberties  thereof,  for  any  period  not 
exceeding  forty  days."  Sect  92.  pro- 
vides that  imprisonment  under  the 
warrant  shall  not  satisfy  the  debt. 
Sect.  94.  directs  the  mode  of  issuing 
and  executing  warrants  of  commit- 
ment, and  enacts  that  **no  protec- 
tion, order,  or  certificate  granted  by 
any  Court  of  Bankruptcy  or  for  the 
Relief  of  Insolvent  Debtors  shall  be 
available  to  discharge  any  defendant 
from  any  commitment  under  such 
last-mentioned  order.*' 
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EXP  ARTE  LITTLEDALE  AND  MILDRED,  IN  RE 

PEARSE. 
Before  Me.  Commissioner  Goulburn.    Fonblanque,  ad-     Court  of 

Bankbuptct. 

J.  HIS  matter  came  before  Mr.  Commissioner  Goulbum  on  the  '^^  bankrupt 
11th  November  last  on  motion;  when  it  appeared  that  there  holder  and 
were  special  circnmstances  in  the  case.     The  Court  was  then  director  ofthe 
pleased  to  order  that  a  petition  should  be  filed,  (a)     The  peti-  laaia  Bock 
tion  was  aocordinirly  filed,  and  came  on  for  hearingr  this  day.        ^°^  Impenal 

^  i/  '  es  ^  Fire  Insurance 

The  petition  of  Henry  Littledale  stated  that  in  April  1846  Companies. 
littledale  lent  to  the  bankrupt  2500t  on  the  security  of  a  bond  ^J'fdj'u^ca^ 
dated  the  14th  of  April  1846,   for  the  sum  of  5000/.  condi-  tion  he  as- 
tional  on  the  payment  of  2500/.  with  interest  at  5  per  cent,  ^^e  peti- 
per  annum  on  the  Ist  of  October  1846,  and  upon  an  agree-  ^^^^^  ^^ 

/,  •  •  t*  t        •      o  shares  and 

ment  for  an  assignment  by  way  oi  mortgage  thereinafter  men-  interest  in 
tioned.  *^^?*^  ^™' 

panies  to 

That  by  an  indenture  of  the  14th  of  August  1846,  made  secure  an 

between  the  bankrupt  of  the  one  part  and  Littledale  of  the  ^^^  ^j,^ 

other  part,  after  reciting  that  the   bankrupt  was  absolutely  assignment 

possessed  of  2000Z.  East  and  West  India  Dock  stock  and  1000/.  J^J^°?J  ^^^ 

Imperial  Fire  Insurance  stock,  standing  in  his  name  in  the  books  of  either 

books  of  the  respective  companies,  and  that  on  the  bankrupt's  reqmreY'by^ 

request  Littledale  had  agreed  to  advance  to  him  2500/.  on  the  ^^^'^  respec- 

tive  rules  * 

security  of  an  assignment  of  those  stocks,  it  was  witnessed  that  and  no  notice 
in  consideration  of  the  above  sum  having  been  lent  to  him,  the  ^.^  s^^®°  ^° 

.  ,  ,  either  com- 

bankrupt  did  grant*  &c*  to  the  petitioner,  &c.  **  all  those  said  pany  until 
sums  of  2000/.  East  and  West  India  Dock  stock  and  1000/.  '^^^'^^f^ 
Imperial  Fire  Insurance  stock,  and  the  dividends,  interest,  and  bankruptcy, 
annual  produce  thereof,"  and  all  right,  &c  at  Law  and  Equity  beL^un-^"^'^ 
in  the  same ;  to  hold  the  stocks,  and  subject  to  a  proviso  for  willing  to 
redemption :  and  the  bankrupt  gave  to  the  petitioner,  &c.  power  bankrupt  of 
to  sell  the  stock  and  receive  the  dividends,  and  to  use  his  name,  ^}^  qualifica- 
and  did  confirm  all  acts  of  the  petitioner  in  all  matters  relating  director  ;  but 
to  such  stocks.     The  proviso  for  redemption  was  for  payment  ?P^°  *?* 
of  2500/.  on  the  1st  of  October  then  next,  and  in  the  meantime  known  that 
of  interest  at  6  per  cent,  by  equal  half-yearly  payments,  in  ^^[^^^^^ 
which  case  the  assignment  should  determine  and  be  void.     But  able,  and  a 
in  default  of  such  payments,  in  one  month  after  notice  demand-  i^7ore  Ae  act 
ing  payment  should  have  been  given  to  the  bankrupt,  it  should  of  bankruptcy 
be  lawful  for  Littledale  to  sell  the  stocks  and  to  retain  the  mitted,  the 
purchase  money  upon  trust  to  repay  himself  the  principal  mort-  P«">ioner  gave 
gage  monej  and  interest,  and  to  pay  the  surplus  to  the  bank-  assignment  to 

both  com- 
(a)  General  Rales  and  Orders,  Nos.  17,  IS.  20.  and  2S.  panics.  — 

Held,  that  the 
shares  were  in  the  order  and  diiposition  of  the  bankrupt,  and  passed  to  the  assignees. 

c  4 
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I  Of!  4  ^^ 

»  nipt,  &a     The  deed  contained  a  covenant  against  sale  by  the 

Court  op     bankrupt  and  other  covenants  usual  in  such  assignments.     That 
'  at  the  date  of  the  assignment  the  bankrupt  was  a  director  of  the 

ExpARTE  Sa^t  and  West  India  Dock  Companies  and  also  of  the  Imperial 
anL^ldmd  ^^^®  Insurance  Company.  On  the  9th  of  June  1854,  Little- 
iN  R£  Pearsb.  dale  gave  the  following  notice  to  the  directors  of  the  dock 

StatemaiL  companies :  **  Gentlemen,  I  beg  to  apprize  you  that  Mr.  Henry 
Pearse  has  assigned  to  me  2000/.  East  and  West  India  Dock 
stock  standing  in  his  name,  and  I  desire  you  to  hold  the  same 
subject  to  my  order."  On  the  same  day  Littledale  gave  noUce 
in  similar  terms  to  the  directors  of  the  Imperial  Fire  Insurance 
Company.  At  the  time  when  such  notices  were  given  the 
bankrupt  had  not  committed  any  act  of  bankruptcy.  On  the 
14  th  of  June  the  bankrupt  signed  a  declaration  of  insolvency, 
which  was  filed  on  the  same  day,  and  was  the  act  of  bank- 
ruptcy (a)  upon  which  the  adjudication  was  founded,  on  a  peti- 
tion filed  on  the  17th  of  June  1854.  That  the  capital  of  the  Im- 
perial Fire  Insurance  Company  is  not  represented  by  stock  but 
by  shares  of  600/1,  on  each  of  which  50/.  only  has  been  paid  up. 
The  bankrupt  was  at  the  time  when  he  executed  the  assignment, 
and  also  when  he  was  adjudicated  a  bankrupt,  a  registered  pro- 
prietor of  six  of  such  shares,  and  that  he  never  had  a  greater  or 
less  number  of  such  shares,  and  that  at  the  date  of  the  execu- 
tion of  the  assignment  it  was  understood  and  intended  both  by  the 
bankrupt  and  Littledale,  that  the  assignment  of  1000/.  Impe- 
rial Fire  Insurance  stock  should  be  in  fact  (and  as  Littledale  is 
advised  is)  an  assignment  of  such  six  shares.  That  the  2000/. 
East  and  West  India.  Dock  stock  remained  standing  in  the 
name  of  the  bankrupt  up  to  the  time  of  the  adjudication. 
That  2500/.,  together  with  arrears  of  interest  from  the  1st  of 
October  1853,  is  still  due  to  Littledale. 

The  petition  prayed  that  Littledale  might  be  declared  mort- 
gagee of  the  dock  and  fire  insurance  stocks,  and  for  the  usual 
order  for  account  and  sale. 

Littledale,  in  his  affidavit,  proved  the  facts  set  forth  in  the 
petition.  "Mv.Freslifield,  being  now  the  solicitor  for  the 
assignees,  but  formerly  the  solicitor  for  Littledale,  made  an 
affidavit  to  the  following  effect ;  viz..  That  at  the  end  of  May 
and  beginning  of  June  last,  he  was  consulted  by  the  bankrupt 
and  his  friends  on  his  affairs,  and  was  informed  by  the  bankrupt 
that  proceedings  at  law  were  pending  against  him  to  recover 
2000/.  or  thereabouts,  which  he  could  not  pay ;  that  he  owed 
other  large  debts  beyond  his  means,  and  that  it  must  therefore 
be  decided  whether  his  friends  would  assist  him  and  provide- the 

(a)  13  k  13  Vict.  0. 108.  0. 70. 
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funds  for  liquidating  his  debts,  as  otherwise  he  must  declare 
himself  a  bankrupt.  On  the  9th  of  June  last  a  meeting  was 
held,  at  which  Charles  Fearse,  the  bankrupt's  brother,  and 
Littledale  were  present,  when  the  a&irs  of  the  bankrupt  were 
fully  discussed.     Littledale  at  that  time  wished  to  defer  giving 
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StatematU 


jirffWHCtitt 


EXPARTB 

Littledale 
.  .  ,  .  AND  Mildred, 

notice  of  his  secnnties  to  the  respective  companies,  in  order  that  in  re  Fearse. 
the  bankrupt  might  retain  his  position  as  a  director  in  those 
companies ;  but  on  the  result  of  the  meeting,  when  it  was  de* 
cided  that  it  was  not  possible  to  avoid  bankruptcy,  he,  on  the 
same  day,  gave  notice  of  his  claim  as  assignee  of  such  shares 
to  the  respective  companies. 

The  bankrupt,  by  affidavit,  supported  the  statements  in  the 
petition  as  far  as  he  was  concerned* 

There  was  no  contest  as  to  the  facts. 

Bagley,  for  petitioner.  Mr.  Littledale  is  entitled  to  the  usual 
mortgagee's  order,  notice  having  been  given  to  the  respective 
companies  before  the  act  of  bankruptcy.  It  may  be  argued,  on 
the  other  side,  that  the  deed  conveyed  no  interest,  as  by  the 
rules  of  the  companies,  certain  things  were  omitted  to  be  done 
which  were  necessary  to  give  effect  to  the  transfer  (a),  and 
that  the  shares  remain  in  the  order  and  disposition  of  the  bank- 
rupt. But  the  petitioner  has  an  equity  arising  out  of  his  agree- 
ment made  for  a  good  consideration  and  bonafide  ;  and  by  giving 
notice  of  that  agreement,  he  has  done  all  that  was  in  his  power 
to  obtain  a  legal  interest  in  the  shares  prior  to  the  act  of  bank- 
ruptcy. 

As  to  the  insurance  company,  it  may  be  assumed  that  there 
are  provisions  in  their  deed  of  settlement  regulating  the  mode 
of  transfer  of  shares,  though  the  deed  ought  to  be  produced 
on  the  other  side. 

In  Exparte  Mcuterman  (b)  it  was  held  that  a  transferee  of 
shares,  having  given  notice  of  his  transfer  to  the  company,  was 
an  equitable  mortgagee  of  the  shares,  although  the  rules  were 
not  complied  with,  to  effect  a  complete  transfer,  and  that  where 
such  notice  was  given  before  an  act  of  bankruptcy  by  the 
assignor,  the  shares  did  not  pass  to  the  assignees  as  being  in  the 
apparent  ownership  of  the  bankrupt.  The  case  was  distin- 
guished from  those  in  which  fraud  was  contemplated.  The 
principles  in  that  case  are  strictly  applicable  to  the  present. 

The  notice  of  assignment  by  the  petitioner  is  sufficient  to  take 
the  shares  out  of  order  and  disposition,  notwithstanding  that 
Mr.  Pearse  was  then  known  to  be  in  difficulties ;  it  is  sufficient 
if  the  notice  be  given  one  hour  before  the  act  of  bankruptcy. 


(a)  See  judgmenti  p.  28.  note  (a). 


(b)  4  Dea.  &  Ch.  751. 
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.  ^^^^'  .     although  at  the  time  bankruptcy  is  inevitable :  Exparte  Ma- 

CouET  OP     joribanks^(a) 
Bankbuftct.       Coleridffe,  for  assignees.  (»)    The  notice  would  be  of  no 

Exparte      ^^^^  unless  the  Original  assignment  were  valid ;  but  with  regard 
LriTLEDALB    to  the  dock  companies,  the  assignment  was  dearly  void,  being 
IN  RE  Pearse!  inconsistent  (as  is  admitted)  with  the  companies'  Acts,  {e) 

ArgwMHt  ^h®  bankrupt  was  a  director  of  the  East  and  West  India 
Dock  Companies;  by  the  Acts  of  those  companies  it  is 
enacted  that  the  directors  must  be  in  absolute  and  l^al  posses- 
sion of  a  certain  number  of  shares.  On  the  assignment  of  all 
his  shares,  the  bankrupt  was  permitted  by  the  petitioner  to  re-* 
tain  his  office  of  director ;  and  notice  of  the  transfer  was  not 
given  to  the  companies,  until  it  was  ascertained  that  bankruptcy 
was  inevitable,  in  order  that  the  bankrupt  might  not  lose  his 
office  of  director.  It  is  not  now  for  the  petitioner  to  contradict 
his  own  act  by  contending  that  the  transfer  was  eifectual,  or 
that  he  had  done  enough  to  take  the  order  and  disposition  in 
the  shares  out  of  the  bankrupt.  This  case  differs  from  a 
mortgage  of  land,  for  there  the  mortgage  itself  is  a  transfer  of 
the  land. 

Suppose  the  bankrupt  had  sold  and  sufficiently  assigned  to  a 
second  bond  Jide  purchaser,  for  valuable  consideration,  behind 
the  back  of  the  petitioner,  can  it  be  doubted  that  the  second 
transferee  would  not  have  been  absolutely  entitled  to  the  shares, 
whatever  remedy  the  petitioner  might  have  had  against  the 
bankrupt  ?  The  questions  as  to  reputed  ownerstiip  have  been 
thus  tested :  Spyres  v.  Thompson,  (d) 
In  the  Queen  v.  fVing  (e)  a  proper  transfer  had  been  made* 
Baffley,  in  reply.  The  petitioner  ought  to  have  his  as- 
signment  enforced,  as  an  equity  existed  long  before  the  em« 
barrassed  state  of  the  bankrupt's  affidrs  commenced.  The  bank- 
rupt being  a  director,  the  company  was  affected  with  notice  of 
the  circumstances  within  his  knowledge.  There  was  no  im- 
propriety in  permitting  the  bankrupt  to  remain  a  director  and 
enjoy  the  fruits  of  his  property  until  default  should  be  made  in 
payment  of  the  mortgage  money ;  but  all  that  could  be  done 
by  the  petitioner  to  gain  legal  interest  in  the  shares  was  done 
previous  to  the  act  of  bankruptcy,  so  t^s  to  bring  him  within  the 
protection  of  the  Bankrupt  Law  Consolidation  A  c.  (/) 

Dee.  30.  MB.  CoMHISSIOKER  FONBLAKQtJE  did  not  sit 

(a)  1  De  0. 466.  (d)  18  Sim.  469. 

(6)  See  Mr.  Freshfield's  affidavit,  (e)  17  Q.  B.  645. 

«9wa,  p.  24.  (/)  12  &  13  Vict  c.  106.  fl.  183.     ' 
(c)  See  judgmettt,  p.  2S.  note  (<r). 
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Mb.  Commi8SI02^eb  GtOULBUBN,  after  reading  the  petition,  .  ^^^^'  . 
said:  I  need  not  go  through  the  affidavits  in  detail,  as  they  Court  or 
merely  verify  the  allegations  in  the  petition,  except  that  of  "^'^*^^' 
Mr.  Freshfield,  which,  though  very  short,  contains  most  im-  exparts 
portant  matter.  It  appears  that  Mr.  Freshfield  was  consulted  ^^^^^ 
about  the  end  of  May  or  the  beginning  of  June,  by  the  bank-  nr  hx  Pearsr. 
rupt  and  his  friends  about  his  affairs.  Mr.  Freshfield  says  he  Judgment.. 
was  informed  by  the  bankrupt  that  proceedings  at  law  were 
pending  against  him  to  recover  a  sum  of  2000/.^  or  thereabouts, 
which  he  could  not  pay ;  that  he  owed  other  very  large  debts 
beyond  his  means  of  payment,  and  it  must  be  decided  whether 
his  friends  would  assist  him,  as  otherwise  he  must  declare  him-* 
self  a  bankrupt.  Whence  it  appears  that  bankruptcy  was  then 
in  contemplation  and  imminent.  On  the  9th  of  June  (the  day 
on  which  the  notice  was  given)  a  meeting  was  held,  at  which 
the  bankrupt  was  not  present ;  but  his  brother,  Mr.  Charles 
Pearse,  was,  as  well  as  the  petitioner,  when  the  affairs  of  the 
bankrupt  were  fully  discussed.  This  goss  a  good  way  to  prove 
what  object  the  petitioner  had  in  view,  having  taken  no  steps 
whatever  to  carry  into  effect  the  transfer  of  shares  beyond 
merely  receiving  the  deed  of  assignment.  Mr.  Freshfield  says 
that  even  on  this  day,  when  bankruptcy  was  resolved  upon,  the 
petitioner  wished  to  defer  giving  notice  of  the  security  he  held, 
in  order  that  the  bankrupt  might  retain  his  position  of  a  director 
in  the  companies,  which  he  could  not  have  done  if  notice  had 
been  given.  Thus  the  bankrupt  was  enabled,  by  means  of  a  secret 
assignment,  to  hold  himself  out  to  the  world  clothed  with  the 
character  of  a  director  of  and  a  proprietor  of  shares  to  a  large 
amount  in  important  companies,  which  he  could  not  have  done 
if  the  assignment  had  been  of  sufficient  force  to  divest  him  of 
the  shares.  The  act  of  bankruptcy  was  committed  on  the  14th 
of  the  same  month,  but  bankruptcy  had  been  resolved  upon  at 
the  meeting,  and  though  the  notices  were  given  five  days  prior 
to  the  act  of  bankruptcy,  yet  it  had  been  determined  that  bank- 
ruptcy was  inevitable.  That  is  the  point  I  want  to  press.  It 
has  been  attempted  at  the  bar  to  assimilate  the  assignment  of 
these  shares  to  an  equitable  mortgage,  though  nothing  was 
actually  transferred ;  to  assent  to  this  view  would  be  to  extend 
the  doctrine  of  equitable  mortgages  to  a  dangerous  extent 

The  principles  applicable  to  this  case  are  to  be  found  in 
Exparte  McLsierman^  viz.,  that  where  a  party  covenants  that  he 
will  do  a  thing,  a  Court  of  Equity,  if  he  has  received  a  good 
consideration,  will  compel  him  to  do  what  he  ought  in  conscience 
to  have  done,  provided  that  there  is  no  sufficient  remedy  at  Law  ; 
that  after  bankruptcy  or  insolvency  the  remedy  at  Law  being 
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taken  away,  the  Courts  of  Equity  obtained  jurisdiction^  though 
it  bad  previously  been  the  doctrine  of  Equity  not  to  decree 
specific  performance  in  cases  of  mere  chattel  interests. 

Now,  in  order  to  test  the  petitioner's  right  to  specific  per- 
formance, I  must  consider  whether  any  interest  in  the  shares 

AND  MiLDBBD,  i  i  •   •  «  •  i  • 

IN  BE  PEAB8B.  posscd  to  the  petitioner  by  an  assignment  expressly  contravemng 
JydgmtKL  ^^^  provisions  of  the  public  Acts  of  Parliament,  by  virtue  of 
which  the  companies  were  constituted* 

These  Acts  of  Parliament  require  that  certwi  forms  of  trans- 
fer must  be  gone  through  in  order  to  transfer  stock ;  that 
there  must  be  certain  qualifications  for  a  director,  viz.,  that  he 
must  be  a  proprietor  of  so  many  shares  in  his  own  right,  and  not 
as  a  trustee ;  and  that  he  must  swear  to  having  those  shares,  (a) 

Before  commenting  upon  Exparte  Masterman,  so  much  relied 
upon  by  Mr.  Bagley^  I  think  it  desirable  to  refer  Ui  Exparte  The 
Lancaster  Canal  Company  {b\  a  case  fully  discussed  before 
several  Courts.  There,  where  a  company  was  formed  under  an 
Act  of  Parliament  for  the  purchase  of  land  to  make  a  canal,  it 
was  declared  that  the  shares  should  be  personal  estate,  and 
transmissible  as  such;  and  the  Act  prescribed  that  certain 
forms  should  be  gone  through  in  order  effectually  to  transfer 
the  shares.  The  question  was,  whether  those  forms,  not  having 
been  complied  with,  there  was  a  valid  transfer,  or  whether  the 
property  in  the  shares,  in  the  case  of  bankruptcy,  did  not  pass 
to  the  assignees  of  the  original  proprietor ;  and  the  ruling  of  the 
Court  was,  that  unless  the  forms  were  strictly  complied  with, 
the  shares  remained  in  the  order  and  disposition  of  the  vendor, 
and,  in  case  of  bankruptcy,  passed  to  his  assignees, — the  trans- 
fer, such  as  it  was,  not  creating  an  equitable  mortgage. 

In  Exparte  JUasterman,  the  judgment  is  materially  affected 
by  the  fact  that  notice  of  the  transfer  was  given  to  the  company, 
and  that  at  an  early  period,  in  fact,  immediately  after  the  exe- 
cution of  the  deed  of  transfer,  and  an  entry  of  that  circumstance 
made  in  their  books.  This,  I  think,  distinguishes  that  case  from 
the  present,  where,  as  in  Exparte  The  Lancaster  Canal  Com^ 
pany^  there  was  no  intention  by  the  parties  to  alter  the  owner- 


(a)  9  Geo.  4.  c.  15.  Sect.  4. 
Shares,  &c.,  to  be  personal  estate. 
Sect  17.  No  proprietor  to  vote  un- 
less he  will  swear,  if  required,  that 
he  is  possessed  of  shares,  &c.,  in  his 
own  right  six  calendar  months. 
Sect.  20.  Qualification  of  director  to 
be  entitled  to  2000/.  stock.  Sect.  44. 
Director  reducing  his  stock  below 
2000/.  to  cease  to  be  a  director. 
Sect  57.  Stock  to  be  transferred  in 
books  of  the  company. 

1  &  2  Wm.  4.  c.  62.    Sect.  12 


Stock,  &c.,  to  be  personal  estate,  to 
be  transferred  in  books  of  companj. 
Sect.  13.  Company  not  to  be  bound 
by  trusts  without  notice.  Sect.  14. 
Assignments  and  transfers  of  stock  to 
be  registered  before  proprietor  can 
vote.  Sect.  20.  No  proprietor  to 
vote  imless  possessed  of  stock  in  his 
own  right,  and  not  in  trust.  Oath 
as  to  possession  may  be  required. 
Sect.  24.  Qualification  of  director, 
possession  of  2000/.  stock. 
(6)  1  Dea.  &  Ch.  411. 
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ship  of  the  shares.  I  refer  to  Mr.  Littledale^  the  petitioner's^  ex- 
pressed intention  that  the  bankrupt  might  remain  a  director, 
and,  therefore,  ostensible  owner ;  and  there  is  no  entry.in  the 
books  of  the  company  of  any  change  of  ownership.  The  public 
are  deceived,  and  were  intended  so  to  be,  and  are  led  to  believe 
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LrrriJBOALE 
.  1        t       ^^"^  Mildred, 

that  the  bankrupt  was  solvent  and  opulent  at  a  time  when  be  xn  re  Pbarss. 
was  on  the  very  verge  of  bankruptcy.  I  think,  therefore,  if  I  jvdgmenu 
were  to  be  guided  by  Exparte  Mcuterman  in  forming  my 
judgment  on  the  present  case,  I  should  be  making  a  dangerous 
precedent,  viz.,  that  in  any  case  parties  might  collude  to  de- 
f  feat  an  Act  of  Parliament.  I  would  rather  follow  Bosanquet 
V.  Shortridge  (a),  and  Reg^  v.  Wing.  In  Exparte  Pooley{b), 
there  was  an  actual  deposit  of  the  certificates  of  shares.  In 
ThompMon  v.  Spyers  it  was  held  that  notice  was  insufficient 
to  alter  the  visible  ownership  of  the  thing  assumed  to  be  trans- 
ferred. But  the  notice  here  was  given  immediately  before,  and 
in  contemplation  of  bankruptcy ;  and  if  it  had  been  an  actual 
assignment  at  such  a  time,  it  would  have  been  a  fraudulent 
preference,  and  void  as  an  act  of  bankruptcy.  I  therefore 
think  that  as  to  the  dock  companies'  shares,  the  prayer  of  the 
petition  must  be  refused.  As  to  the  shares  in  the  Gas  Com- 
pany, the  petitioner  has  failed  to  produce  the  company's  deed ; 
so  fiur  I  am  in  the  dark :  but  it  appears  to  me  that  the  deed  of 
transfer  conveys  stock,  when,  in  fact,  there  was  no  such  thing 
in  existence ;  the  intention,  no  doubt,  was  to  convey  whatever 
interest  the  bankrupt  had  in  the  company ;  but  that  was  not 
stock ;  and  the  notice  of  a  transfer  of  stock  would  not  have  been 
attended  to  by  the  company.  But  a  mere  intention  to  transfer 
is  not  sufficient  to  pass  property.  The  petition  must,  therefore, 
be  dismissed,  but,  as  the  points  in  question  seem  fairly  debatable, 
without  costs. 

Solicitors :  Boumieu  Sf  Walters ;  Freshfield  8f  Co. 

(a)  4  Exch.  699.  But  see  Exparte  Bayner^  in  Re  Ham" 

(b)  2  Mont.  Dea.  &  De  G.  505.     menhamy  1  Bank.  &  Insolv.  Rep.  256. 


IN  RE  FISHER  AND  BASEY. 

Court  of 
Before  Mb.  ComMISSIONEB  GoULBUEN.  Bankruptcy. 

m  Jan,  20.  1855. 

1  HIS  was  a  motion  to  release  the  bankrupts,  who  were  con*  The  Coart 
fined  in  Norwich  Castle  for  debt.     The  bankrupts  had  not  sur-  J^jj^^^  ^ 
rendered,  and  had  not  obtained  protection.    The  following  notice  bankrapt  from 
was  served  on  the  detaining  creditors : —  det^^tU  he 

has  SOT- 
rendered ;  but  the  Court  will  order  the  gaoler  to  bring  up  the  bankrupt  to  surrender,  and  will 
then  order  the  discharge. 
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^*^^'  ,         "  Take  notice,  that  the    above-named  bankrupts   will  be 

Court  of     brought  up  to  the  Court  of  Bankruptoj,  Basingball  Street,  in 

Bamkbuptct.  tjj^  Qity  Qf  London,  on  Wednesday  next,  the  24th  day  of 

Ik  m  Fisrbb   Jai^uary  1855,  at  the  sittings  of  the  Court,  when  an  application 

AND  BxaeT.     will  be  made  for  the  bankrupts'  discharge  from  custody."  (a) 

Aryumimt.  BogUy^  for  the  bankrupts,  doubted  whether  the  Court  could 

grant  an  immediate  discharge  until  the  bankrupts  should  have 

surrendered ;  but  asked  that  the  Commissioner  would  be  pleased 

to  permit  a  warrant  to  issue  to  the  person  in  whose  custody  the 

bankrupts  were,  to  bring  them  up,  in  order  that  they  might 

surrender ;  and  prayed  for  leave  to  renew  the  motion  of  which 

notice  had  been  given,  after  the  surrender* 

No  objection  was  made  by  the  detaining  creditors ;  the  only 
question  being  as  to  costs,  there  being  as  yet  no  estate  in  the 
hands  of  the  official  assignee. 


Judgment 


Jan,  S4« 


Mb.  Commissionbb  Goulbubn  referred  to  section  1 12.  of 
the  statute,  which,  after  providing  for  protection  from  arrest  to 
bankrupts  not  in  prison,  goes  on  to  enact,  ^^  And  whenever 
any  bankrupt  is  in  prison  or  custody  under  any  process,  attach* 
ment,  execution,  commitment,  or  sentence,  the  Court  may,  by 
warrant  directed  to  the  person  in  whose  custody  he  is  confined* 
cause  him  to  be  brought  before  it  at  any  sitting  either  public  or 
private ;  and  if  he  shall  be  desirous  to  surrender,  he  shall  be  so 
brought  up,  and  the  expense  thereof  shall  be  paid  out  of  his 
estate,  and  such  person  shall  be  indemnified  by  the  warrant  of 
the  Court  for  bringing  up  such  bankrupt ;  and  where  any  per- 
son who  has  been  adjudged  bankrupt,  and  has  surrendered  and 
obtained  his  protection  from  arrest,  is  in  prison  or  in  custody 
for  debt  at  the  time  of  his  obtaining  such  protection,  the  Court 
may,  except  in  the  cases,  order  his  immediate  release,  either 
absolutely,  or  on  such  conditions  as  it  shall  think  fit." 

His  Honour  was  of  opinion  that,  at  the  present  time,  he  had 
no  power  to  order  the  discharge,  but  that,  on  the  costs  of  bring- 
ing up  the  bankrupt  being  secured  (in  case  there  should  be  no 
assets)  he  would  grant  the  warrant  asked  for  by  Mr.  Bagley. 

The  bankrupts  were  brought  up  this  day,  and,  having  duly 
surrendered,  the  Court  was  pleased  to  order  their  discharge. 
Solicitors :  Sole^  Twrner^  jr  Turner* 

(a)  12  &  13  Vict.    c.  106.  ss.  12.  112.,  and  Rules  and  Orders,  Noe.  17. 
and  26. 
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s.. 


RE  WILLIAM  KING.  ^ R "l Jf" 

OF  Insolvent 
Before  Mr.  CoHMISSIONER  MuBPHT.  Debtors. 


1  HE  insolvent  appeared  on  his  first  examination,  Bupi)orted  by 


Dec.  13. 

The  insolyeot 
Dowse.  having  con- 

Sarffood  opposed  on  behiilf  of  two  creditors,  named  King  and  ^j^  ^^ 
Aldridge.     From  the  cTidence  of  a  Mr.  Hutson,  a  solicitor,  it  opposing  cre- 
appeared  that  in  July  last  the  insolvent  had  called  upon  him  means  of  iVaud 
with  a  bill  for  601,  drawn  by   himself,  and  accepted  by  one  ^^  fB\»eTe> 

'  "^  '  iL  presentations, 

Newman.     On  being  questioned  who  the  acceptor  was,  he  re-  the  petition 
plied,  a  respectable  wine  merchant ;  and  «dded,  the  bill  was  '^^  dismissed. 
given  for  cigars.     The  witness  had  had  some  previous  transac-      Statement 
tions  with  the  insolvent,  and,  having  no  reason  to  doubt  his 
integrity,  had  prevailed  on  Mr.  King  to  discount  the  bill     On 
the  11th  of  October  following,  the  bill  was  dishonoured,  and  an 
action  commenced  against  the  acceptor. 

Mr.  Aldridge,  on  examination^  stated,  in  October  last  the  in- 
solvent was  his  debtor  to  the  amount  of  407.  13^.,  and  on  the 
25th  of  that  month  he  brought  him  a  bill  for  551  Ss.  4cf.,  drawn 
by  himself,  and  accepted  by  Newman;  he  represented  the  ao* 
ceptor  to  be  a  large  wine  and  spirit  merchant,  and  added,  the 
bill  was  as  good  as  the*Bank  of  England,  and  would  sure  to  \>e 
honoured  at  maturity.  Upon  these  representations  fiirther 
goods  had  been  supplied  to  the  amount  of  the  difference  be- 
tween the  bill  and  the  debt  then  owing.  At  maturity  the  bill 
was  dishonoured.  The  insolvent  admitted  that  previously  to 
the  1 1th  of  October  he  had  never  seen  the  acceptor.  Being  in 
want  of  money,  he  had  employed  a  person,  named  Horn,  to 
obtain  an  acceptance,  who  had  returned  him  the  bill  with  the 
name  of  Newman  written  across  it,  for  which  service  he  had 
received  sixpence  in  the  pound.  He  did  not  inquire  who  the 
acceptor  was,  but  Horn  had  stated  him  to  be  a  wine  and  spirit 
merchant.  On  Newman^s  being  sued  at  the  suit  of  King,  he 
called  upon  the  insolvent,  when  Horn  informed  him  he  must 
give  a  second  acceptance  in  order  to  take  up  the  first  He  did 
so,  and  the  insolvent  again  pttid  Horn  aixpenoa  in  the  pound  on 
the  amount  of  the  bill.  This  bill  was  paid  to  Mr.  Aldridge  as 
already  stated. 

Mr.  Commissioner  Murphy.    No  one  who  has  heard  this     Judgment 
case  can  doubt  that  this  is  not  only  a  legal,  but  a  moral  fraud, 
and  the  Court  will  not  sustain  the  petition. 

Petition  dismissed. 

Attorneys :  Sharp  ;  Hutson  ;  Ashton  §•  Watts. 
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Court  for 

Relief 

OF  Insolvent 

Debtors. 

Jan,  24. 

Where  a 
petitioner  for 
discharge, 
whose  hearing 
ivas  fixed  for 
the  2drd  of 
January,  -was 
discharged  by 
his  detaining 
creditor  on 
the  21st  of  the 
same  month ; 
Heldy  that  the 
Court  had  no 
power  to 
adjudicate. 
Sembie,  the 
Court  will 
adjudicate 
where  the 
period  between 
the  lodging  of 
a  discharge 
and  the  time 
appointed  for 
the  hearing 
does  not  ex- 
ceed twenty- 
four  hours. 

Judgment 


RE  LOUIS  URBAN. 

Before  Mb.  Commissioner  Mubphy. 

IHE  insolvent,  a  petitioner  under  1  &  2  Vict  c.  110.^  ap- 
peared on  his  adjourned  bearing.  He  had  been  arrested  on  the 
20th  of  November^  and  shortly  afterwards  he  had  filed  his  peti- 
tion. His  case  was  gazetted  for  the  24th  of  January,  but  it 
appeared  the  order  for  hearing  had  issued  for  the  23rd,  and  the 
notices  on  creditors  were  served  for  that  day.  On  Saturday, 
the  2  let,  at  half-past  one  o'clock,  a  discharge  had  been  lodged 
by  his  detaining  creditor,  but  the  insolvent  had  not  gone  out  of 
custody.  He  had  appeared  on  the  23rd,  but  in  consequence  of 
the  notice  in  the  Gazette,  his  case  was  adjourned  to  this  day. 

Mb.  Commissioneb  Mubpht,  on  learning  the  above  facts, 
sud  he  regretted  it  was  not  within  his  power  to  adjudicfite  on 
the  insolvent.  A  gross  fraud  had  been  practised  upon  hinu 
He  had  been  kept  in  prison  for  two  months,  and  for  the  pur- 
pose of  a  discharge  he  had  filed  a  petition  and  incurred  a  great 
expense  as  a  consequence.  At  the  last  moment  a  discharge  was 
lodged  by  his  detaining  creditor,  and  the  insolvent,  in  point  of 
law,  was  out  of  custody.  The  Act  of  Parliament  made  it  im- 
perative that  a  prisoner  seeking  a  dischai^e  should  be  in  cus- 
tody at  the  time  of  filing  his  petition,  and  during  all  the  pro- 
ceedings thereon  (a):  here  the  insolvent  was  dischaiged  two 
days  before  the  day  fixed  for  the  hearing  of  his  case.  He 
understood  it  was  the  practice  of  the  Court  to  adjudicate,  not- 
withstanding a  discharge,  if  not  more  than  twenty-four  hours 
had  elapsed  between  the  time  of  lodging  the  same,  and  the 
period  fixed  for  the  hearing.  He  regretted  the  interval  in  this 
case  exceeded  the  time  allowed  by  the  practice  of  the  Court, 
and  did  not  permit  him  to  pronounce  a  dischai^e.  {b) 

Attorney:  H.  Scarmaiu 


(a)  l&2Vict.  c.110.8.38. 

(6)  Vide  Be  Jefries,  1  Bank.  &  Insolv.  Rep.  191. 
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This 


Lord 

EXP  ARTE  LITTLEDALE,  IN  RE  PEARSE.         ^f^Ti^'^r 
Before  The  Lord  Chancellob  and  The  Lobds  Justices.     Justices. 

Feb.  24.  j-  28. 

was  an  appeal  from  a  decision  of  Mr.  Commissioner  The  bankropt 
Goulbumy  TGporied  in  2  Bankruptcy   and  Insolvency  Reports,  ^^^jj* 
p.  23.9  &iid,  with  the  assent  of  the  Lords  Justices,  heard  before  and  director 
the  fuU  Court.  ^^^^ 

The  facts  and  circumstances  of  the  case  are  given  in  the  India  Bock 

_.  1 i_  and  Imperial 

report  below.  Fire  jnJur- 

Bacon  and    BagUy  (Common   Law    Bar)   in   support   of  »»<«  Com- 
the  appeal     The   Commissioner  had  been  of  opinion   that  a  eight  years 
vourt  of  Equity  would  not  assist  an  equitable  mortgagee  of  ^?^^  ^® 
shares  in  a  company  who  had  allowed  the  mortgagor  for  several  the  bankrupt 
years  to  appear  to  the  world  as  the  bond  fide  possessor  of  such  ^^^^ 
shares,  and  in  respect  of  which  as  a  qualification  he  had  acted  petitioner  his 
as  director  of  such  companies.     This  was  an  error.     There  intewst^hi 
had   been  a    valid  equitable   mortgage   at  the  time  of  the  those  com- 
assignment   and  deposit  of  the  shares  which  was  perfected  as  Becare  an 
against  the  companies  by  the  notice  in  writing  of  such  assign-  **^^*^J5^f 
ment  ^ven  before  the  bankruptcy.     The  company  had  entered  shares  irere 
the  receipt  of  this  notice  in  their  books  and  acted  upon  it.  Ver-  f^^^^^J^ 
bal  notice  would  have  been  sufficient.     No  fraud  had  been  con-  petitioner  as 
templated.     They  cited  Exparte  Dillworth,  re  Lancashire  Canal  SS^ctV  ^* 
Company  (a),  Exparte  Masterman  (b),  Re  Styan  (c),  Exparte  and  the  deed 
Pooley  (d),  The  Queen  v.  Wing  (e),  Exparte  Rayner  (g),  Faw^  of  the  Insu- 
cett  V.  Feame  (A),  Price  v.  Groom,  (i)  nmoe  Com- 

Selwyn   and  J.  D.  Coleridge  (Common  Law  Bar)   for   the  ^Dock  and 
assignees,  in  support  of  the  decision  below.     They   referred  Insurance 
to  the  several  clauses  in  the  Act  of  Parliament  incorporating  notice  of  the 
the  East  India  Dock    Company,  to   the   Act   amalpimating  ^*^*°*v^ 
the  East  India  and   West   India   Dock   Companies  and    to  fore  the  com- 
the  Deed  of  settlement  of  the  Imperial  Fire  Insurance  Com-  ^^^jf  ^^ 
pany,   and  contended  that  by  the  several  clauses  as  to  the  raptcy  by  the 
transfer  of  shares  and  stock,  no   valid  transfer  of  the  stock  *^5^(rever8- 
had  been  made  by  the  bankrupt      The  agreement  entered  ^pg  the  deci- 
into  was  only  to  complete  the  transfer,  and  that  agreement  commis- 
could  not    be    enforced    in    Equity.       The    mort^s^ee   had  «onbb)  that 

^      ^  ^  °  the  petitioufr 

voA  to  he  re- 

(a)  1  Dea.  &  Ch.  411.;    S.  C.  (d)  2  M.  D.  &  De  G.  50  g^edasan 

Mont.  &  Bli.  94.  (js)  17  Q.  B.  Rep.  645.  equitable  mort* 

{li)  4  Dea.  &  Ch.  751.  (g)  \  Bank.  &  IdsoIt.  Rep.  256.     gagee  of  the 

(c)  2  Mont.  Dea.  &  De  G.  219. ;  (h)  6  Q.  B.  Rep.  20.  shares,  and  en- 

S.  C.  1  Phill.  105.  (0  2  £xch.  Rep.  542.  titled  to  the 

common  order 
for  sale. 

That  the  shares  ceased  to  be  in  the  order  and  disposition  of  the  bankrupt,  with  ike  ccnaent  of 
the  true  owner,  as  soon  as  notice  was  giyen  to  the  Dock  and  Insuranoe  Companies  respectively. 

B.  &  I. — TOL.  II.  D 
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Lord 

Chancellor 

AND  Lords 

Justices. 

EXPARTE 
LlTTLEDALE. 

AtyumenL 


neither  the  legal  nor  equitable  right  to  the  shares  and  stock, 
and  consequently  no  question  of  order  and  disposition  could 
arise.  The  parties  had  acted  collusively  to  enable  the  bank- 
rupt to  officiate  and  receive  the  salary  as  a  director  of  these 
companies,  which  was  against  public  policy,  and  a  quasi 
fraud  upon  the  shareholders  and  the  public  The  mortgagee 
knew  that  by  giving  notice  of  his  incumbrance  to  the  com- 
panies, the  bankrupt  would  have  been  immediately  disquali- 
fied, and  this  was  omitted  to  be  done  intentionally  in  con- 
travention of  all  the  provisions  of  the  Acts  of  Parliament, 
and  of  the  spirit  of  those  enactments.  The  transaction 
amounted  to  a  fraudulent  preference,  was  bad  and  illegal  ab  initio, 
and  the  subsequent  notice  was  ineffectual  to  render  it  valid. 
They  cited  and  relied  on  Mortlock  v.  Buller  (a),  Bellringer  v. 
Blagrave  (6),  Thompson  v.  Blackstone  (c).  Nelson  v.  London 
Assurance  Company  (d),  Exparte  Lawrence  {e\  Exparte  Vah 
lance  (y),  Bosa?iquet  v.  Shortridge  (A),  Thompson  v.  Spiers,  (t) 

Bafflei/i  in  reply.  There  was  no  evidence  that  the  mort- 
gagee knew  that  the  bankrupt  was  a  director  in  1846,  the  date 
of  the  assignment.  There  was  a  bondjide  advance  of  the  money, 
which  was  not  denied,  and  the  bankrupt  had  ceased  to  be  a 
director  of  the  Dock  Company  eleven  months  before  the 
notice.  Immediately  the  notice  was  given,  the  shares  ceased  to 
be  in  the  order  and  disposition  of  the  bankrupt  with  the  consent 
of  the  true  owner. 


Jud^nunt 


The  Lord  Chancellor.  It  appears  to  me  that  this  case 
lies  in  a  very  narrow  compass.  The  question  is,  whether  or  not 
Mr.  Littledale  is  entitled,  as  against  the  general  creditors  of 
Mr.  Pearse,  to  certain  shares  in  the  East  and  West  India  Dock 
Company  and  in  the  Imperial  Fire  Insurance  Company.  There 
may  possibly  be  a  distiuctioa  between  the  two,  but  in  the  view 
which  I  have  taken  of  the  question,  I  consider  there  is  none. 
A  distinction  there  may  be,  because  at  the  time  of  the  bank- 
ruptcy Mr.  Pearse  was  not  a  director  of  the  East  and  West 
India  Dock  Company,  but  he  was  then  a  director  of  the  In- 
surance  Company ;  and  if  the  question  turned  upon  the  fact 
of  his  then  being  a  director,  the  case  might  be  different  as  to 
the  two  kinds  of  shares.  The  important  question  is,  however, 
as  to  the  Dock  shares,  inasmuch  as  the  value  of  the  other  is  com- 
paratively trifling ;  at  the  same  time  that  would  not  have  ab- 


(fl)  10  Ves.  292. 

(b)  1  De  G.  &  Sm.  63. 

(c)  6  Beav.  470. 
Id)  2  Si.  &  St.  292. 


(e)  1  De  6.  Rep.  269. 
Ig)  2  Deac.  354. 
(A)  4  Exch.  Rep.  699. 
(0   13  Sim.  i69. 
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solved  the  Court  from  the  neceasity  of  adjudicating ;  and,  ,  ^^^*  . 
therefore,  I  feel  bound  to  say  that»  in  my  opinion^  the  caac  does  Lobd 
not  turn  upon  the  question  as  to  whether  he  was  then  a  director  ^^^^£^^* 
or  not.  I  think  it  clear  that  be  must  be  considered  as  not  Justices. 
having  at  that  time  been  a  director  of  the  dock  company,  be- 
cause  although  it  has  been  said  that  it  is  the  custom  to  re-elect  littledajl& 
directors  who  go  out  of  the  direction  under  the  provisipus  of  *  judgment, 
their  Act  of  Parliament*  yet,  notwithstanding  that  custom,  it  is 
obvious  that  the  ex-directors  have  no  more  right  to  be  re-elected 
than  any  other  shareholders  of  the  company.  He  must  there- 
fore be  treated  as  having  ceased  to  be  a  director  of  the  com- 
pany. The  line  of  argument  used  may  be  divided  into  several 
heads :  first,  as  to  the  general  question  which  has  been  argued 
by  Mr.  Coleridge^  that  in  the  case  of  these  kinds  of  shares,  there 
is  not,  by  virtue  of  the  assignment  similar  to  that  executed  in 
the  present  ease,  any  legal  or  equitable  right  whatsoever  given 
to  the  party  to  whom  the  assignment  purports  to  have  been 
made.  The  Act  of  Parliament  provides  that  the  transfer  of 
these  shares  shall  be  made  in  a  particular  form  only ;  and  the 
argument  therefore  was,  that  the  present  assignment  (inde- 
pendently of  any  question  as  to  qualification  or  public  policy) 
gave  no  right  at  all.  I  cannot  yield  to  that  argument.  True 
it  is  that  the  Act  of  Parliament  points  out  a  particular  mode  in 
which  transfers  can  properly  be  made,  that  is,  legal  transfers ; 
just  as,  by  the  Common  Law  of  the  land,  transfers  of  land  can 
only  be  made  by  particular  forms  and  a  particular  course  of 
proceeding.  There  is  no  difference  between  an  Act  of  Par- 
liament which  {MTovides  that  the  legal  transfer  shall  be  made  in 
a  particular  way,  and  in  a  particular  way  only,  and  the  doctrine 
of  the  Common  Law,  which  prescribes  that  land  shall  be  trans- 
ferred in  a  particular  way  and  in  a  particular  way  only.  The 
case  to  which  we  were  referred,  Exparte  Masterman,  was  a 
case  in  which  that  point  was  expressly  decided  by  the  Court 
of  Beview,  on  liie  grounds  stated  in  the  judgment  of  Mr. 
Justice  ErskiHe,  then  Chief  Judge  of  the  Bankruptcy  Court,  and 
which  I  conceive  to  be  quite  unanswerable.  Therefore  it  must  be 
taken  that  the  transfer  or  deed  in  the  present  case  only  operated 
as  an  agreement  to  transfer.  If  the  case  on  the  part  of  the 
assignees  rested  only  on  that,  I  think  such  an  argument  would 
be  wholly  untenable.  But  an  argument  of  much  plausibility^ 
if  not  more  w^ght,  was  this :  the  Act  of  Parliament  of  the 
Dock  Company  and  the  Indenture  of  settlement  of  the  Insur- 
ance Company  both  provide  that  every  director,  in  order  to  fill 
the  situation  of  director,  must  be  possessed,  in  his  own  right, 
of  a  certain  quantity  of  stock  or  shares  in  the  company,  and  in 
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that  of  the  Dock  Company  it  must  be  20002.    In  that  company^ 
Lord        Mr.  Pearse  had  2000/.  stocky  and  no  more ;  therefore  it  is  said 
^^^hi'i^    that  when  he  agreed  to  assign  that  stock  to  Mr.  Littledale  by 
JusncEg.      way  of  security^  so  as  to  give  him  a  right  as  against  him  (Pearse), 
j.^  that  was  a  fraud  on  the  part  of  Mr.  Littledale  to  let  Pearse 

Littledale.  ^  remain  the  apparent  owner  of  the  property ;  because  the  Act  of 
JwdgmenL      Parliament  provided  that  unless  he  were  the  real  owner  he 
could  not  be  a  director,  and  Mr.  Littledale,  by  neglecting  to  give 
notice,   so  as  to  have  the  transfer  legally  effected,  in  effect 
enabled  Mr.  Pearse  to  appear  to  the  world  as  the  real  owner, 
when  in  fact  he  was  not.     In  the  first  place,  although  it  may  be 
certainly  inferred  that  Mr.  Littledale  abstained  £rom  giving  the 
companies  notice  with  a  view  to  Mr.  Pearse  remaining  as  a 
director,  yet  I  do  not  find  there  was  any  contract  of  that  kind 
— no  contract  that  he  should  not  give  notice,  and  so  disqualify 
him.     What  Mr.  Littledale  appears  to  have  done  was  this,  — 
he  takes  an  assignment,  which  was  not  complete,  so  as  to  give 
him  a  complete  equitable  title,  until  he  has  given  a  certain 
notice  to  the  company.     When  he  has  given  that  notice,  the 
director  would  cease  to  possess  that  which  he  must  have  had  in 
order  to  be  a  qualified  director.     If  Mr.  Littledale,  therefore, 
had  contracted  not  to  give  notice,  the  case  might  have  beea 
different ;  but  Mr.  Littledale,  willing  to  oblige  Mr.  Pearse,  and 
not  looking  at  this  transaction  with  the  eyes  with  which  we 
probably  look  at  it  in  a  Court  of  Equity,  —  and  I  agree,  with 
Lord  Justice  Knight  Bruccy  that  this  does  not  impute  much 
moral  delinquency,  meant  only  to  say  this,  —  '^  I  shall  be  sa* 
tisfied  with  getting  an  assignment,  taking  my  own  time  to  give 
notice."    That  being  so,  he  takes  an  assignment  which  gives 
him  an  imperfect  title,  but  with  the  means  in  his  own  hands  of 
making  that  title  perfect  whenever  he  may  think  fit  so  to  do,  and 
the  moment  he  should  do  so  he  would  deprive  Mr.  Pearse  of  his 
position  of  director.     Having  that  right,  he  gave  the  notice  he 
did  on  the  9th  of  June,  and  to  me  it  appears  that  at  that  mo- 
ment his  title  was  rendered  complete.     The  arguments  directed 
against  him  have  been  partly  derived  from  considerations  arising 
upon  the  Bankrupt  Act  and  partly  from  public  policy.     It  has 
been  said  that  directors  have  public  duties  to  perform.     My 
learned  Brother  suggested  that,  and  looking  at  the  Act  of  Parlia* 
ment,  I  tMnk  it  is  so ;  and  if  this  were  a  fraudulent  contrivance  as 
against  that  Act  of  Parliament,  even  if  there  had  been  no  bank- 
ruptcy of  the  mortgagor  this  might  be  considered  a  contract 
which  neither  this  Court  nor  a  Court  of  Law  would  have  recog* 
nized ;  but  I  cannot  think  that  this  was  so,  for  the  reason  I  point 
out,  namely,  that  there  was  not  any  contract  to  evade  the  Act 
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of  Parliament,  but  a  contract  to  do  something  which,  when  '  * 

complete,  woald  be  perfectly  good  under  the  Act  of  Par-  Lord 
liament,  the  party  exercising  his  own  discretion  as  to  the  time  ^^lowm" 
when  he  should  complete  his  title.  Try  the  question  by  this  Justices. 
test :  notice  was  given  on  the  9th  of  June  1854 ;  the  act  of  e'^^^rtb 
bankruptcy,  inchoate  on  the  14th,  was  completed  on  the  17th.  Littledale. 
Suppose,  instead  of  committing  an  act  of  bankruptcy  on  the  14th,  judgment 
Mr.  Pearse  had  died  on  that  day,  can  there  be  the  least  doubt 
that,  as  agfdnst  his  executors,  Mn  Littledale  would  have  had  a 
perfect  title  ?  He  would  not  have  a  good  title  —  indeed,  no  title 
at  all  —  if  the  transaction  had  been  tainted  with  fraud.  In  such 
a  case  the  transaction  could  not  have  been  enforced  or  recognized ; 
but  I  assume  that  he  clearly  would  have  had  such  a  title,  which 
is  one  mode  of  arriving  at  the  conclusion  that  it  was  not  a  fraud. 
The  same  question  may  be  put  in  different  shapes,  but  that 
appears  to  me  to  be  sufficient  with  reference  to  the  consideration 
of  the  case,  independently  of  the  bankruptcy.  But  then  bank- 
ivptcy,  it  is  said,  makes  a  difference,  because,  by  the  operation  of 
the  Bankrupt  Laws,  the  question  of  order  and  disposition  arises. 
But  the  answer  given  was  perfectly  satisfactory,  that  there  must 
be  two  things  in  order  to  bring  a  case  within  the  clause  of  the 
Act  of  Parliament :  the  property  must  have  been  in  the  order 
and  disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy 
(which  I  take  it  here  would  be  the  17th  of  June,  that  is  a  time 
subsequent  to  the  notice),  with  the  consent  of  the  true  owner, 
that  is  Mr.  Littledale.  Now,  these  shares  were  not  in  the  order 
and  disposition  of  the  bankrupt,  because  notice  had  been  given 
to  the  companies  some  days  before  the  act  of  bankruptcy  took 
place ;  and  whether  the  company  had  perfected  Mr.  Littledale's 
title  or  not,  I  do  not  think  material ;  because  if  they  had  impro- 
perly left  the  shares  in  the  order  and  disposition  of  the  bankrupt  by 
not  making  any  entry  of  the  notice  given  to  them,  still  it  cannot 
be  said  that  they  were  in  the  order  and  disposition  of  the  bank- 
rupt with  the  consent  of  the  true  owner;  for  the  true  owner  had 
done  all  that  in  him  lay  to  prevent  their  being  in  the  order  and 
disposition  of  the  bankrupt.  I  do  not  think,  therefore,  that  the 
supervening  bankruptcy  at  all  alters  the  case.  The  case  which  was 
mainly  relied  on,  the  Lancashire  Canal  Company*8  Case,  differs 
from  the  present  in  this  material  particular ;  there  the  principal 
question  was  whether  the  shares  were  real  or  personal  estate. 
When  it  turned  out  to  have  been  personal,  the  question  was  whe- 
ther it  was  in  the  order  and  disposition  of  the  bankrupt ;  and  there 
no  notice  had  been  given  up  to  the  time  of  bankruptcy,  and,  there- 
fore the  property  was  in  the  order  and  disposition  of  the  bank- 
rupt    That  case  was  distinguishable  on  that  broad  ground  from 
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the  present,  and,  therefore,  in  my  opinion,  the  judgment  of  the 
learned  Commissioner  was  erroneous  and  must  be  reversed.  The 
case  may  be  rather  more  clear  with  regard  to  the  dock  shares, 
but,  in  my  judgment,  the  principle  applies  equally  to  those,  and 
to  the  fire  insurance  shares. 

The  Lord  Justice  Knight  Bruce.  With  regard  to  the 
Dock  shares,  how  this  case  would^  have  stood  in  my  opinion  if 
Mr.  Littledale  had  been  proved  to  have  bound  or  precluded 
himself  from  giving  notice  to  the  Dock  Company,  or  its  directors, 
or  any  of  thelm,  under  any  circumstances,  I  need  not  say. 
In  my  opinion,  such  a  case  is  not  proved  against  Mr.  Littledale. 
I  think  that  it  ought  to  be  inferred  that,  as  between  him  and 
Mr.  Pearse,  it  was  to  be,  and  in  every  sense  always  was,  in  the 
power  of  Mr.  Littledale  to  give  notice  when  he  should  think 
fit  so  to  do ;  and  by  whatever  feelings,  wheth^  of  firiendship, 
kindness,  or  consideration,  he  might  have  been  actuated  in  de- 
laying to  give  that  notice,  that  view  of  the  case  seems  to  me  not 
presented  by  the  facts.  Again,  I  need  not  say  how  the  case 
would  have  stood  in  my  judgment  as  to  those  shares  if  Mr. 
Pearse  had  been  a  director  of  the  Dock  Company  in  the  month 
of  June  1854,  but  as  I  understand  the  facts,  he  was  not  in  any 
sense  a  director  of  that  company  during  any  portion  of  the 
month  of  June  1854.  It  seems  to  me,  therefore,  that  there  was 
nothing  against  public  policy  in  the  contract  between  these  two 
gentlemen ;  and  that  at  the  time  of  the  bankruptcy,  this  pro- 
perty was  not  in  the  order  and  disposition  of  Mr.  Pearse,  the 
bankrupt  Upon  that  point,  therefore,  I  respectfully  difier  from 
the  learned  Commissioner.  Upon  the  minor  question  (minor 
in  point  of  value,  and  minor  also  otherwise)  as  to  the  Fire  In- 
surance shares,  I  have  considerable  doubt ;  but  as  the  Lord  Chan-- 
cellar  and  my  LordJtisizce  Turner  have  not  any  doubt  upon  that 
part  of  the  case,  I  requested  that  the  decision  might  not  be  de- 
layed (unless  they  should  have  wished  it,  which  they  did  not), 
on  account  of  the  hesitation  I  feel  as  to  that  part  of  the  case ; 
a  hesitation  grounded  on  this,  —  that  down  to  the  time  of  the 
bankruptcy,  and  at  the  time  of  the  bankruptcy,  Mr.  Pearse  was 
actually,  in  every  sense,  a  director  of  the  company,  which  he 
could  not  have  been  without  being  the  owner  bcnafiie^  really 
and  truly  of  these  shares.  I  doubt,  therefore,  whether  this  was 
not  tantamount  to  a  declaration  to  the  whole  world,  in  which 
Mr.  Littledale  must  be  taken  to  have  concurred^  that  Mr. 
Pearse  was  the  owner,  in  every  sense,  of  those  shares.  I  doubt, 
therefore,  whether  at  the  time  of  the  bankruptcy  with  regard  to 
the  fire  insurance  shares,  Mr.  Pearse  had  not  them  in  his  pos- 
session by  the  consent  and  permission  of  Mr.  Littledale,  and 
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was  OQnsequentlj  then  the  reputed  owner  of  them.    I  am  •  not     .  ^^^'  . 
sure  that  I  have  formed  a  definite  opinion  upon  the  point ;  cer^        Lord 
tainly,  at  present^  I  entertain  far  too  muoh  doubt  upon  it  to   ^^^lorm* 
enable  me  to  say  that  as  to  this  part  of  the  case  I  can  dissent      Justices. 
from  the  learned  Commissioner.     The  united  opinion,  however,      _ 
of  the  Lard  Chancellor  and  Z*ard  Justice  Turner j  of  cour8e>  de-   littledale. 
cidea  it,  and  the  judgment  must  be  for  the  appellant  Judgment 

Lord  Justice  Tuener.  There  have  been  several  points 
argued  in  this  case :  first,  that  the  agreement  between  Mr. 
Pearse  and  Mr.  Littledale  was  such  as  could  not  have  been  en* 
forced  in  a  Court  of  Equity,  independently  of  any  question  of 
order  and  disposition ;  secondly,  that  the  case  falls  within  the 
doctrine  of  order  and  disposition,  and  that  these  shares  are  to  be 
considered  to  have  been  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  his  bankruptcy ;  and  thirdly,  whether 
that  be  so  or  not,  if  they  can  be  at  all  taken  out  of  the  order 
and  disposition  of  the  bankrupt,  the  case  amounts  to  a  fraudu- 
lent preference.  On  the  third  question  —  that  of  fraudulent 
preference  —  little  has  been  said  in  the  argument,  and  I  think 
little  could  be  said  for  it.  I  think  it  clear  that  there  has  been 
no  connivance  or  collusion  on  the  part  of  the  bankrupt  which 
could  at  all  constitute  the  act  of  notice  given  by  Mr.  Littledale 
a  fraudulent  preference  on  the  part  of  the  bankrupt.  The  ques- 
tion, therefore,  in  my  view,  resolves  itself  into  the  two  first 
points, —  whether  the  agreement  was  such  as  could  be  enforced 
in  a  Court  of  Equity,  independently  of  the  question  of  order  and 
disposition;  and  secondly,  whether  the  question  does  fall 
within  the  section  of  the  Bankrupt  Act  relative  to  order  and 
disposition.  As  I  understand  the  contract  between  the  parties^ 
it  was  simply  this :  Mr.  Littledale  takes  a  security  upon  the 
shares  of  Mr.  Pearse,  in  companies  of  which  he  was  a  director, 
and  he  subsequently  gives  notice  of  his  security.  Undoubtedly, 
it  was  competent  to  him,  upon  his  contract,  to  give  notice  of 
that  security  at  any  time  when  he  thought  proper  to  do  so. 
There  was  no  binding  contract  upon  him  in  any  way  restrain- 
ing him  from  giving  notice  at  any  period  he  thought  it  right. 
The  effect  of  his  giving  that  notice  is  at  .once  to  determine 
Mr.  Pearse's  position  as  a  director  of  these  companies,  and 
therefore  it  seems  to  me  that  immediately  upon  the  notice  being 
given,  or  upon  a  bill  filed  in  a  Court  of  Equity  against  Mr. 
Pearse,  to  compel  him  to  perfect  the  legal  title  in  that  property 
which  had  been  equitably  transferred  by  him  by  the  contract 
between  the  parties,  it  would  have  been  utterly  out  of  the  power 
of  Mr.  Pearse  to  resist  the  performance  of  that  contract,  and  to 
resist  the  transfer  of  the  legal  property,  upon  the  ground  that 
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there  had  been  any  fraudulent  intention  on  the  part  of  Mr. 
Littledale  to  defeat  the  provisions  of  the  Bankrupt  Laws.  It 
seems  to  me,  therefore^  that  the  case  of .  public  policy  is  out  of 
the  question.  I  think  it  more  out  of  the  question  as  to  the 
Dock  shares^  because  at  the  period  the  notice  was  given^  Mr. 
Pearse  did  not  stand  in  the  position  of  a  director  of  that  com- 
pany ;  and  as  to  the  Imperial  fire  shares,  because  I  do  not  see 
that  that  was  anything  more  than  a  contract  between  indivi- 
duals,  having  no  reference  to  any  question  of  public  policy. 
The.  company  is  not  established,  as  I  understand  it,  under  any 
Act  of  Parliament  imposing  upon  the  directors  any  duty  which 
should  render  their  o£Sce  amenable  to  any  of  the  principles  of 
public  policy.  As  to  the  Imperial  shares,  Mr.  Pearse  had,  I 
think,  ceased  to  be  a  director  of  that  company,  not  at  the  period 
of  the  bankruptcy,  but  at  the  period  when  the  notice  was  given 
which  operated  as  a  transfer  of  the  shares.  The  question,  there- 
fore, seems  to  me  to  stand  on  the  point  of  order  and  disposition, 
and  the  Act  of  Parliament  says,  in  order  to  constitute  a  case  of 
order  and  disposition,  the  bankrupt  must,  by  the  consent  and 
permission  of  the  true  owner,  have  in  his  possession,  order,  or 
disposition,  the  goods  or  chattels  of  which  he  was  the  reputed 
owner.  It  does  not  seem  to  me  that  under  the  provisions  of 
that  part  of  the  Act  it  can  be  said  that  a  man  is  in  possession 
of  property  with  the  consent  of  the  true  owner,  when  the  true 
owner  has  taken  ^very  step  it  was  in  his  power  to  take  for  the 
purpose  of  divesting  the  property  out  of  the  person  who  be- 
comes bankrupt.  The  effect  of  the  notice  given  to  the  com- 
panies was  to  take  out  of  the  power  of  Mr.  Pearse  the  capacity 
of  dealing  with  those  shares ;  therefore,  that  is  done  at  the 
instance  of  the  person  who  has  a  security  upon  the  shares,  and 
who  has  become  the  true  owner  of  them,  and  therefore,  there 
cannot  be  said  to  be  a  holding  of  the  possession  of  those  shares 
by  the  bankrupt  with  the  consent  of  the  true  owner.  Some 
cases  were  cited  which,  perhaps,  it  may  be  material  to  distinguish 
from  the  present ;  I  refer  particularly  to  the  case  of  Exparte 
Dillworth,  and  the  case  of  Nelson  v.  The  London  Assurance 
Company.  The  case  Exparte  DiUtoorth,  at  first  sight,  has  some 
bearing  upon  the  present  question,  and  might  appear,  if  not 
carefully  considered,  not  to  be  distinguishable  from  it ;  but  on 
looking  at  the  case,  I  see  what  Lord  Lyndhurst  said  was  this : 
—  "  In  this  case,  the  provisions  of  the  Act  of  Parliament  were 
not  complied  with ;  an  instrument  of  transfer  alone  was  exe- 
cuted, and  that  was  delivered  to  the  clerk.  No  duplicate  was 
executed,  nor  any  entry  made  of  the  execution  of  the  transfer 
agreeably  with  the  provisions  of  the  Act  of  Parliament."     So 
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that  in  that  case  there  was,  as  in  this,  no  legal  transfer  of  the         1855. 
shares.     "  No  entry  whatever  was  made  indicating  that  Mr.         ^^^ 

Dillworth  hsA  ceased  to  be  a  proprietor,  and  it  is  quite  ob-  Chancellob' 

vious,  as  I  coUect  from  the  transaction,  that  it  never  was  in-  ^j^gi^^ 

tended  that  he  should  cease  to  be  the  apparent  proprietor ;  it        

was  intended  that  this  should  be  a  mere  security  in  the  hands  of  ,  Expabt* 

A      1         A    1  ■*      1-iITTIiBDJJLB* 

the  company,  to  be  made  use  of  in  default  of  the  treasurer,  and 
not  otherwise."     The  intention,  therefore,  of  the  security  in      -Mj™***** 
DiUwortKs  Case  was  this,  —  that  in  the  event  of  a  default  being 
committed  by  the  treasurer,  which  default  had  not  been,  and 
never  was  committed,  the  security  should  be  in  force.     But 
what  was  the  consequence  ?     That  the  Lancashire  Canal  Com- 
pany could  not  file  a  bill  in  Equity  for  the  purpose  of  effectuat- 
ing that  security  until  a  default  had  been  committed.     It  would 
have  been  a  fraud  on  the  part  of  the  Lancashire  Canal  Company 
to  have  set  up  as  against  Mr.  Dillworth  the  rights  under  the 
agi^ement  which  had  been  entered  into  with  them,  when  there 
had  been  no  default  on  the  part  of  Mr.  Dillworth.     The  effect, 
therefore,  was,  that  there  was  no  charge  in  Equity,  and  there 
could  be  none  upon  the  shares  by  virtue  of  the  transaction 
whicb  had  taken  place  between  Mr.  Dillworth  and  the  Lan- 
cashire Canal  Company,  and  certainly  there  was  none  at  Law. 
That,  therefore,  was  a  case  in  which  the  party  claiming  with 
respect  to  the  deposit  had  no  right  either  at  Law  or  in  Equity. 
So  in  the  case  of  Nelson  v.  The  London  Assurance  Company^ 
also  cited.    There  the  agreement  between  the  parties  contained 
this  provision, "—  "  And  further  it  was  agreed  that,  until  there 
should  be  some  order  or  resolution  of  the  court  of  directors  of 
the  company  it  should  be  lawful  for  each  of  those  persons  to 
receive  their  respective  salaries,  and  the  dividends  upon  their 
stock  or  shares,  and  to  sell  and  transfer  their  stock  and  shares,** 
Therefore,  until  the  order  and  resolution  of  the  company  was 
made,  there  was  no  capacity  on  the  part  of  those  with  whom  the 
contract  had  been  entered  into,  to    enforce  that  contract  in 
Equity.     Those  cases  seem  clearly   distinguishable  from   the 
present ;  and  I  am  satisfied  that  any  decision  we  should  arrive 
at,  maintaining  the  decision  of  the  learned  Commissioner,  would 
be  very  dangerous,  as  tending  to  disturb  transactions  which 
have  taken  place,  and  are  constantly  taking  place  with  regard 
to  property  of  this  description,  and  that  we  should  not  be  giving 
that  effect  to  equitable  rights  which  we  are  bound  in  Bank- 
ruptcy— administering  both  Law  and  Equity — to  give. 

Ths  Lohd  Chaiycellor.  The  order,  therefore,  will  be  — 
the  common  order  on  an  equitable  mortgage  as  to  the  East  and 
West  India  Dock  shares,  and  on  two  shares  in  the  Imperial 
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Fire  Insurazkce  Company,     The  ooflts  oat  of  the  amount  of  the 


r^xpAKTi:      sccunty 


Judgment  aooordingly. 
Attorneys :  Roumieu  ^  Co.  ;  and  FreskfkldSf  Co. 


LORIM 

JcrsncES. 

Jan.  22. 

The  mere 
fiict  of  nego- 
tiating an 
accommo- 
dation bill 
does  not 
amount  to  a 
representation 
that  it  is 
accepted  for 
-value. 

That  a 
bankrupt  has 
dealt  in  ac- 
commodation 
bills  is  a 
circumstance 
calling  for  a 
full  and  satifi- 
factory  ex- 
planation ; 
but  is  not 
necessarily 
a  circumstance 
to  affect  him 
on  the  ques- 
tion of  his 
certificate. 

Every  trans- 
action of  this 
nature  is  to 
be  judged  of 
by  its  circum- 
stances, the 
main  ques- 
tion being 
how  fax  the 
bankrupt  had 
reason  to 
conclude  that 
he  could  dis- 
charge his 
liability  under 
the  bills  as 
they  became 
due. 

The  Court 
does  not,  in 
general,  favour 
the  granting 
of  a  certificate 
with  a  condition 
he  was  indebted 


EXP  ARTE  HAMMOND,  BE  HAMMOND. 
Before  the  Lords  JusxicEa 

1  HIS  case  came  before  the  Court  on  a  petition  presented  by 
the  bankrupt  by  way  of  appeal  from  the  decision  of  W.  S.  Ayr^ 
ton^  Esq.,  Commissioner  of  Bankrupts  for  the  Leeds  District, 
on  the  following  facts :  — 

In  June  1852  the  bankrupt  succeeded  his  father  in  the  busi- 
ness of  a  flax-spinner.  On  the  27th  of  July  1854,  finding  him- 
self in  insolvent  circumstances,  he  executed  an  assignment  for 
the  benefit  of  his  creditors.  Difficulties  having  arisen  in  wind- 
ing up  his  affairs  under  this  dee<1,  a  petition  for  adjudication  was 
filed  on  the  3rd  of  August  1854,  under  which  he  was  adjudged 
a  bankrupt.  He  passed  his  last  examinatiofi  on  the  20th  of 
October  1854,  and  then  applied  for  his  certificate..  The  appli- 
cation was  heard  on  the  27  th  of  November,  and  the  19  th  of 
December,  and  was  opposed  principally  on  the  following  grounds: 

First,  that  the  bankrupt  had  drawn,  indorsed,  or  accepted 
accommodation  bills  to  a  large  amount  upon  or  for  J.  Becken- 
back,  P.  J.  Passavant  &  Co.,  T.  W.  Lord,  J.  M.  Hirsch,  and  De 
Bergne,  many  of  which  were  proveable  against  his  estate. 
Secondly,  that  he  had  expended  an  unreasonably  large  sum  in 
the  purchase  of  wines.  Thirdly,  that  be  had  spent  a  very 
large  sum  in  the  purchase  of  paintings. 

The  capital  with  which  the  bankrupt  commenced  business 
amounted  to  between  9000/.  and  10,000/.  The  amount  of  ac- 
commodation bills  for  which  he  had  made  himself  liable  during 
the  whole  course  of  his  trading  amounted  to  above  59,000/. 

The  amount  expended  in  wine  was  about  1500/^  The  con- 
sumption appeared  not  to  have  been  large,  and  the  portion  left 
was  sold  by  the  assignees  for  more  than  1500/.  The  bankrupt 
deposed  that  the  custom  of  the  trade,  which  made  it  usual  to 
invite  customers,  rendered  it  desirable  for  him  to  keep  a  con- 
siderable stock  oi  wine ;  and  he  contended  that  the  result  showed 
that  the  purchase  had  not  been  improvidently  made. 

which  IcaTcs  the  bankrupt's  after-acquired  property  liable  to  creditors  to  whom 
before  his  bankruptcy. 


THE  BANKRUFTCT  AJSTO  mSOLVENCT  REPORTS. 


4^ 


The  snm  expended  in  pictures,  and  a  gallery  to  hold  them^  was 
stated  by  the  bankrapt  at  about  15,000/.  They  were  sold  by 
him  before  his  bankruptcy  at  a  heavy  loss,  the  sum  realised 
being  between  8000/1  and  90002. 

The  bankrupt  attributed  his  insolvency  to  three  circum* 
stances.  Firsts  the  heavy  and  unexpected  loss  on  the  sale  of 
his  pictures;  a  forced  sale  of  which  was  necessitated  by  his 
bankers  refusing  to  give  him  further  credit  Secondly,  the 
stoppage  of  his  trade,  occasioned  by  the  bursting  of  a  boiler  at 
his  mill^  in  September  1853.  Thirdly,  the  stagnation  of  trade 
caused  by  the  commencement  of  the  war,  which,  coupled  with 
the  stoppage  occasioned  by  the  bursting  of  the  boiler,  prevented 
his  deriving  any  benefit  from  some  very  expensive  improvements 
in  his  mills  and  machinery. 

On  the  19th  of  December  1854,  Mr.  Conunissioner  Ayrttm 
suspended  the  allowance  of  the  certificate  for  two  years  from 
that  day,  and  ordered  that  at  the  expiration  of  that  period,  a 
certificate  of  the  third  class  should  be  granted  to  the  bankrupt, 
but  that  such  certificate  should  not  discharge  him  from  liability 
upon  or  in  respect  of  the  several  bills  of  exchange  in  existence 
at  the  time  of  his  bankruptcy,  and  drawn,  indorsed,  or  accepted 
by  him  upon  or  for  J.  Beckenback,  P.  J.  Passavant  and  Co., 
T.  W.  Lord,  J.  M.  Hirsch,  and  De  Bergne,  respectively,  (a) 


1S55. 


LOSDS 

JusncBii. 


EZPABTB 

Hammond. 
StaUmenU 


(a)  The  judgment  of  the  C5om- 
miMioner,  so  far  as  related  to  the 
accommodation  bills,  was  as  follows : 
—  But  one  most  serious  objection 
agiunst  the  bankrupt's  conduct  is, 
that  in  less  than  two  years  the  bank- 
rupt has  drawn  or  accepted  and  ex- 
changed with  certain  confederates, 
accommodation  bills  to  the  following 
amounts:  Beckenback,  18,602/.; 
Lord,  16,2542.;  Passavant,  18,9S7t; 
De  Bergne,  31382.;  and  Hirsch, 
3017/.;  making  together  the  enor- 
mous amount  of  59,998/. 

The  whole  of  these  59,998/.  bills 
constituted  a  system  of  cross  accom- 
modation acceptance,  popularly  deno- 
minated kite-flying.  It  is  scarcely 
possible  to  exaggerate  the  mischief 
done  to  the  mercantile  community 
by  these  accommodation  bills.  Cre- 
dit is  tlie  very  life  of  commerce,  and 
accommodation  paper  poisons  the 
sources  of  credit  by  inducing  suspi- 
cion and  fear,  giving  a  false  appear- 
ance of  opulence  and  wealth,  and 
turning  out  eventually  a  delusion 
and  a  snare.  The  bankrupt  states 
that  his  bankers  allowed  him  to  over- 
draw his  account  5  per  cent,  on  the 


amount  of  cash  passed  through  the 
bank.  Here  is  one  mischief;  by  dis« 
counting  accommodation  bills  he  ob- 
tains falBe  credit  with  his  bankers, 
but  the  mischief  done  to  the  commu- 
nity is  vastly  greater.  The  bank- 
rupt's conduct  in  regard  to  thos^ 
bills,  I  consider,  as  desperately  reck- 
less, disgraceful  to  his  character  as  a 
merchant,  and  dishonest  as  a  man. 
I  do  not  say  this  for  the  purpose  of 
inflicting  pain  upon  the  banbiipt, 
but  because  it  is  my  duty,  sitting  in 
this  commercial  court,  to  speak  in 
plain  terms  against  this  shameful  and 
dbhonest  system  of  accommodation 
paper.  Any  bankers,  having  the 
least  pretensions  to  respectability, 
discovering  that  any  of  their  cus- 
tomers de^t  in  accommodation  bills, 
would  insist  on  his  instantly  ^sing 
his  account.  Such  is  the  opinion  of 
bankers  as  to  accommodation  bills. 
And  these  bills  are,  if  possible,  worse 
than  usual  in  Hammond's  case,  be 
cause,  as  his  honest  sales  and  pur- 
chases have  amounted  together  to 
200,000/.,  he  could  the  more  eadly 

{)ut  this  dishonest  paper  into  circu- 
ation ;  he  could,  so  to  speak,  slip  in 
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t  Swanston  and  Little  for  the  petition. 

Bacon  and  T.  ^.  Terrell^  for  the  assignees. 

Z>e  Gexy  for  opposing  creditors,  referred  to  Fentum  v.  Pea-* 
cocA  (a),  Exparte  Wilson  (i),  Exparte  fVah^ld  {e\  Exparte 
Domford  (d\  Exparte  Johnson  {e),  Exparte  Rufford  (ff),  and 
Exparte  Manico.  (A) 

Swanston  in  reply. 

The  Lord  Justice  £[nioht  Bbuce  said  that  the  pui^ 
chase  of  the  wine  was  to  be  looked  at  in  two  points  of  view. 
First,  did  it  exhibit  improvidence  and  carelessness  ?  Secondly, 
was  it  evidence  of  immoderate  and  extravagant  habits  in  pri- 
vate life?  As  to  the  second  point,  it  appeared  that  the  bankrupt 
had  lived  liberally,  but  there  were  reasons  connected  with  his 
business  for  so  doing ;  and^  considering  the  expediency  of  his 
inviting  his  trade  connections,  he  did  not  appear  to  have  kept 
an  extravagant  table.  As  to  the  first  point,  no  case  had  been 
made  out  sufficient  ix>  affect  the  certificate.  The  wine  had 
been  bought  with  judgment ;  for  notwithstanding  the  consump- 
tion, the  residue  produced  more  than  the  sum  originally  paid 
for  the  whole,  and  he,  therefore,  could  not  attribute  to  the 
bankrupt  any  gross  improvidence. 

As  to  the  pictures,  the  bankrupt  was  fond  of  pictures^  and 
thought  he  understood  them.  He  made  purchases  of  them  to 
a  considerable  extent,  not,  however,  merely  for  self-indulgence, 
not  with  a  view  of  retaining  them,  but  of  selling  them  at  a 
profit,  when  occasion  offered.  There  was  in  this  a  considerable 
degree  of  imprudence,  but  not  such  as  to  warrant  the  severe 
sentence  of  the  Commissioner. 

There  remained  the  question  as  to  the  accommodation  bill& 
Unless  it  was  to  be  said  that  by  the  mere  act  of  passing  a  bill 
of  exchange  to  a  banker  the  customer  was  to  be  considered  as 
declaring  that  it  was  not  an  accommodation  bill,  there  was  no 
evidence  of  fraud.  It  would  be  too  strong  to  hold  that  the 
parting  with  a  bill  for  value,  was  of  itself  to  be  deemed  a  repre- 
sentation that  it  was  not  an  accommodation  bilL  In  the  present 
case  the  names  on  the  bills  were  admitted  to  be  all  genuine,  and 
to  have  been  good  names  at  the  time.  The  case  made  against 
the  bankrupt  reduced  itself  then  to  this,  that  he  was  trading 
without  sufficient  capital,  and  that  by  dealing  in  accommodation 


the  bad  bills  amonffst  the  ^ood  ones. 
Accommodation  biUs  invanablj  lead 
to  ruin,  and  accordingly,  of  the 
six  confederates  mentioned  in  the 
balance  sheet,  the  bankrupt  and  four 
others  are  already  insolvent, 
(a)  5  Taunt.  192. 


(5)  11  Ves.  410. 

(c)  4  De  G.  &  Sm.  18. 

(d)  Ibid.  29. 

(e)  Ibid.  25.,  and  3  De  G.  M.  &  G. 
218. 


(g)  2  De  G.  M.  k  G.  234. 
(A)  3  Ibid.  502. 
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bills  he  represented  his  curcumstances  as  better  than  they  were. 
The  evidence  did  not  show  that  the  bankrupt  was  in  such  cir- 
cumstances as  not  to  be  justified  in  continuing  his  trade ;  but 
for  accidents  in  his  business,  and  the  refusal  of  his  bankers  to 
give  him  credit,  he  might  still  have  been  a  prosperous  man.  As 
to  his  gaining  false  credit  by  the  accommodation  bills,  every  com* 
merdal  man  knew  that  a  bill  might  be  an  accommodation  bill, 
and  if  he  took  it  without  inquiring,  he  must  be  considered  to  be 
indifferent  to  the  question  whether  it  was  an  accommodation 
bill  or  not.  It  was  not  to  be  understood  that  dealings  in  accom* 
modation  bills  were  looked  on  with  favour  by  the  Court.  On 
the  contrary,  a  bankrupt  who  had  been  concerned  in  giving  or 
receiving  them  must  be  prepared  for  a  searching  investigation, 
and  expect  to  be  called  upon  to  give  a  satisfactory  account  of 
his  conduct ;  but  it  was  too  much  to  say  that  he  was  to  be  pre- 
judiced as  to  his  certificate  simply  because  he  had  had  some 
dealing  in  accommodation  bills.  With  all  deference,  therefore, 
to  the  Commissioner,  it  appeared  that  nothing  more  had  been 
established  against  the  bankrupt  than  a  certain  degree  of  im- 
prudence, and  the  order  would  be  that  the  granting  of  the  cer- 
tificate should  be  suspended  for  one  year  from  the  date  of  the 
adjudication,  and  that  when  granted  it  should  be  of  the  second 
class,  and  unconditionaL 

The  Lord  Justice  Turner  said  that  there  were  two 
questions  arising  on  the  order  of  the  Commissioner,  —  the  con- 
dition annexed  to  the  certificate,  and  the  suspension  of  it.  His 
Lordship,  after  reading  the  condition,  said  that  in  his  judgment 
nothing  could  in  general  be  more  impolitic  than  the  subjecting  a 
certificate  to  a  condition  of  this  sort.  The  result  of  it  was  that 
the  bankrupt  recommenced  business  under  a  burden  of  debt, 
and  the  creditors,  whose  rights  were  reserved,  could  proceed 
against  him,  and  sweep  away  his  after-acquired  property  to  the 
injury  of  his  subsequent  creditors.  The  object  of  a  certificate 
in  bankruptcy  would  be  much  defeated  by  such  a  condition. 
Moreover,  the  condition  in  the  present  case  went  beyond  the 
intention  of  the  Commissioner  as  expressed  in  his  judgment  His 
intention  appeared  to  be  only  to  make  the  bankrupt  liable  to 
bond  fide  holders  of  the  bills,  but  the  condition  as  it  stood  would 
operate  for  the  benefit  of  the  assignees  in  bankruptcy  of  the 
persons  involved  in  the  transactions  complained  of,  whereas  it 
ought  rather  to  operate  for  the  benefit  of  the  creditors  whom 
the  Commissioner  considered  to  have  been  imposed  upon  by  the 
fictitious  appearance  of  wealth  which  these  transactions  caused. 
Under  the  circumstances  of  the  present  case,  no  condition  ought 
to  be  annexed  to  the  certificate. 


1855. 


Lords 
Justices. 


EXPABTE 

Hammond. 
Judgment, 
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Then  the  Commissioiier  had  Bospended  the  certificate  for  two 
years.  The  statute,  as  had  been  remarked  by  the  Lord  Justice 
Knight  Bruce  during  the  argument,  enumerated  a  variety  of 
offences  which  were  to  affect  the  granting  the  certificate,  but 
did  not  mention  dealing  in  accommodation  bills.  There  might 
be  many  shades  of  distinction  in  transactimis  of  this  nature. 
There  were  cases  in  which  both  parties  to  an  accommodation 
bill  knew  that  they  could  not  answer  their  liabilities  under  it 
There  were  also  cases  where  the  parties  knew  that  when  the 
bills  became  due  they  should  be  able  to  meet  them ;  and  he 
thought  that  a  decision  applying  one  invariable  rule  to  all  cases 
of  accommodation  bills  was  not  well  founded.  He  had  looked 
with  some  aktm  on  the  broad  principle  laid  down  by  the  Com- 
missioner as  to  all  accoQunodation  bills.  -  If  a  person,  knowing 
that  he  could  meet  an  accommodation  bill  when  due,  raised 
money  upon  it,  where  was  the  harm  ?  It  had  been  uiged  that 
a  person  obtained  false  credit  by  circulating  accommodation 
bills  —  but  why  ?  All  persons  knew  that  there  were  such  things 
as  accommodation  bills ;  and  bills  were  taken  on  the  strength  of 
the  names  attached  to  them,  not  on  the  fiuth  of  dieir  not  being 
accommodation  bills.  There  was  no  nxNre  evil  in  it  than  the 
trading  with  borrowed  money.  If  persons  knew,  or  had  good 
reason  to  believe,  that  they  could  not  answer  the  accommodation 
bills  they  gave,  then  they  were  trading  beyond  thdr  means, 
and  their  conduct  became  Uameable. 

With  respect  to  the  questioos  as  to  the  wine  and  pictures, 
it  certainly  appeared  that,  upon  the  whole,  there  had  been  a 
degree  of  imprudence  and  improvidence  which  could  not  be 
justified,  but  nothing  worse.  The  bankrupt  had  kept  his  books 
regularly,  and  had  not  committed  any  offence  mentioned  in  the 
Act.  The  certificate  would  be  of  the  second  class,  lor  he  con- 
sidered that  the  bankruptcy  was  in  some  measure,  at  least,  to 
be  attributed  to  unavoidable  accidents.  The  Court  was  hardly 
interfering  with  the  discretion  of  the  Commissioner,  for  they 
thought  that. if  he  had  taken  the  same  view  Of  the  general 
principles  relating  to  accommodation  bills  which  they  felt 
obliged  to  do,  he  would  not  have  acted  with  the  same  severity. 

Solicitors :  Courtenay ;  and  Williamson  §•  HilU 
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RE   WILKES,  EXP  ARTE  WILKES.  Justices. 

m  ^  ^  Jan,  23. 27. 

1  HIS  was  an  appeal  by  Samuel  Wilkes  irom  the  decision  of  The  granting 
Mr.  Commissioner  Balguy^  refusing  to  grant  a  certificate  that  J  °^g^^**® 
a  deed  of  arrangement  between  him  and  his  creditors  had  been  mlssioner 
duly  signed  by  or  on  behalf  of  such  majority  of  the  creditors  as  5^5.^0/^^^° 
mentioned  in  section  224.  of  the  Bankrupt  Act.  (a)     The  oer-  Bankrupt  Law 
tificate  was  refused  on  the  ground  that  the  deed  was  not  of  Act^^a*^*^"* 
such  a  character  as  to  come  within  the  provisions  of  the  Act      jadicial  act, 
The  deed  was  exjuressed  to  be  made  between  Wilkes  of  the  bound,  he  is, 
first  part,  Shaw,  Perry,  and  Gibbons  of  the  second  part,  and  **  *;j  events, 

1  1  1         1      «        1    .  11       at  liberty  to 

the  seyeral  persons  whose  names  and  seals,  &c.  being  severally  look  at  the 

cjreditors  in  their  own  right,  or  in  copartnership,  or  being  agents  JfS^  ^V^ 

or  attorneys  of  creditors  of  the  said  S.  Wilkes,  of  the  third  part ;  refuse  his 

and  the  short  effect  of  its  several  provisions  was  as  follows:  it  ^n^^f^^f '^ 

recited  that  Wilkes  was  indebted  to  the  parties  thereto  of  the  nature  con- 

thiid  part  in  the  sums  set  opposite  to  their  respective  names;  ri^ho^h 

and  also  recited  a  meeting  between  Wilkes  and  hb  creditors,  at  ^^  i^  i>een 

which  he  represented  that  he  could  not  at  once  pay  his  debts,  the  requisite 

'^  but  that  liis  mines,  minerals,  stock4n-trade,  the  debts  owins^  iiamh«r  of 

-,  111.  i/»»  rw^.  ^     1  11.  creditors. 

him,  and  other  his  estate  and  effects  at  Tnford^  would,  m  process      Per  the 
of  time,  be  sufficient  for  that  purpose ;  *'  and  recited  that  it  was  }^^  Justice 
agreed  to  give  him  time  on  the  terms  mentioned  in  the  present  deed  of 
deed.     The  creditors  then  granted  to  WUkes  Ucense  to  carry  j^S^'L 
on,  manage,  and  wind  up  his  mines,  minerals,  trade,  business,  is  required 
and  affiurs  for  the  term  of  three  years  firom  the  5th  of  October  unless  the^ 
1854,  imder  the  inspection  and  subject  to  the  control  of  Shaw,   ^^oie  pro- 
Perry,  and  Gibbons,  if  he,  Wilkes,  should  so  long  live  and  debtor  is  un- 
continue  to  observe  on  his  part  the  agreements  thereinafter  con-  eqii»vo<»U/ 

inven  up  for 

tained,  unless  the  deed  should  become  void  under  the  proviso  the  payment 
thereinafter  contained.     The  creditors  covenanted  that  none  of  ?^  ^'f  f  ®]**f„ 

m  ail  eveniS) 

them  would,  during  the  above  period,  sue,  arrest,  prosecute,  and  not  merely 
impede,  or  molest  Wilkes  in  the  management  or  carrying  on  of  ^^n^y^"*" 
the  mines,  &c.,  or  attack  or  intermeddle  with  his  property ;  and 
that  if  any  of  them  did  so,  the  debt  of  every  person  so  doing 
should  be  forfeited  as  if  he  had  released  Wilkes  from  it.  Wilkes 
then  covenanted  with  Shaw,  Perry,  and  Gibbons,  and  with 
each  of  the  executing  creditors,  to  render  to  Shaw,  Perry,  and 
Gibbons,  when  required,  a  full  account  of  his  debts  and  credits, 
claims  and  demands,  estate  and  property,  and  of  the  incum- 
brances thereon,  and  that  he  would,  during  the  three  years,  use 
his  best  ^adeavours,  under  and  subject  to  the  direction  of  the 

(d)  12  &  13  Vict  c.  106. 
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inspectors  or  any  two  of  them,  to  collect,  carry  on,  work,  and 
get  in  bis  mines,  minends,  and  effects  for  the  benefit  of  his  said 
creditors,  and  would,  on  or  before  the  1st  of  October  1855, 
raise  therefrom  enough  to  pay  6^.  6d.  in  the  pound  upon  the 
said  debts  of  his  said  several  creditors,  and  would  pay  the  same 
unto  and  amongst  them  his  said  creditors,  their  respective  exe- 
cutors, &c.  rateably,  and  the  further  sum  of  6s.  Sd.  in  the 
pound  on  each  of  such  debts  on  or  before  the  Ist  of  October 
1856,  and  the  further  sum  of  6s.  Sd.  in  the  pound  on  each  of 
such  debts  on  or  before  the  1st  of  October  1857 ;  and  in  the 
meantime,  until  such  moneys  should  be  so  distributed,  would 
deposit  them  with  the  Birmingham  Banking  Company  in  the 
joint  names  of  the  inspectors,  subject  to  a  proviso,  that  as  long 
as  Wilkes  should  observe  the  stipulations  of  the  deed  on  his 
part,  he  should  be  paid  4L  per  week  for  the  maintenance  of 
himself  and  family,  provided  sufficitat  profits  were  made.  Pro- 
vision was  then  made  for  the  expenses  of  the  winding  up.  Then 
came  a  proviso  that  if  a  dividend  should  be  made  before  all  the 
creditors  of  Wilkes  had  executed  the  deed,  Wilkes  might  retain 
the  rateable  dividend  of  eadli  creditor  not  executing,  and  pay 
it  to  him  upon  his  so  executing.  Wilkes  further  covenanted 
not  to  assign,  alienate,  or  incumber  any  part  of  his  property 
without  the  consent  of  the  inspectors,  and  not  to  do  anything 
whereby  one  creditor  might  gain  an  advantage  over  another ; 
and  **  that  if  the  ssud  S.  Wilkes  shall  be  arrested,  taken  in 
execution,  attached  or  otherwise,  by  any  of  his  creditors,  or 
if  for  any  reason,  cause,  matter,  or  thing  which  may  happen  or 
occur  to  them,  the  said  C.  Shaw,  F.  C.  Perry,  and  B.  (rib- 
bons, or  the  majority  of  them,  then  and  in  such  case  the  said 
Shaw,  Perry,  and  Gibbons,  or  the  majority  of  them,  may  and 
are  hereby  empowered  to  enter  into  and  upon,  and  seize, 
&C.,  the  said  mines,^  minerals,  stock-in-trade,  &c.,  at  Tit- 
ford  aforesaid,  as  and  for  their  own  absolute  property,"  ^as 
fully  as  if  an  absolute  assignment  thereof  had  been  made  to 
them.  Power  was  given  in  certain  events  to  a  majority  of  the 
creditors  to  extend  the  period  of  three  years  for  the  further 
term  of  one  year.  Wilkes  covenanted  with  the  creditors  to  pay 
the  whole  of  their  debts  within  the  term  of  three  years  or  the 
extended  term  of  four  years ;  and  that  if  at  any  time  during 
such  term  or  extended  term  the  business  at  Titford  should,  in 
the  judgment  of  the  inspectors,  become  embarrassed  or  less 
adequate  to  answer  the  above  purposes,  or  in  the  event  of  any 
execution,  suit,  proceeding,  or  attachment  against  the  person  or 

property  of  Wilkes,  then  it  should  be  lawful  for  the  inspectors 
or  tiie  majority  of  them,  or  the  survivors  or  survivor  of  thern^ 
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to  take  poeaesaian  of  the  property  at  Titford,  and  sell  it,  and 
diatribute  the  proceeds  among  the  persons  parties  thereto  of  the 
third  part,  rateably  until  they  should  have  been  paid  the  whole 
of  their  demands.  But  if  the  proceeds  were  insufficient  to  pay 
.them  in  full,  the  creditors  agreed  to  accept  such  proceeds  in 
full  satisfaction  of  their  demands.  The  creditors  cove- 
nanted to  accept  payment  in  manner  provided  by  the  deed, 
subject  to  a  proviso  that  if  Wilkes  ^*  should  die  or  make  de- 
fault in  the  performance  or  observance  of  any  of  the  covenants, 
&C.,  by  him  to  be  observed  or  performed,''  then  all  restraints 
imposed  by  the  deed  upon  the  creditors  should  cease,  except  in 
the  case  of  the  sale  of  the  property  by  the  inspectors  under  the 
above  power.  The  deed  contained  a  power  of  appointing  new 
inspectors,  and  clauses  for  their  indemnity,  and  a  covenant  by 
the  creditors  to  indemnify  Wilkes  against  all  liability  on  out- 
standing bills  and  notes,  ^ven  to  any  of  the  executing  creditors. 
Wilkes  further  covenanted  to  assure  ihe  Titford  property  to  the 
inspectors  when  required. 

The  deed  contuned  no  linutation  as  to  the  time  when  a  cre- 
ditor might  come  in  under  it,  and  it  was  executed  by  sudi  a 
majority  of  the  creditors  as  is  required  by  section  224.  of  the 
Bimkrupt  Act. 

It  was  admitted  that  Wilkes  had  some  other  property  beside 
the  Titford  property  mentioned  in  the  deed,  but  it  was  stated 
on  behalf  of  the  appellant  that,  if  necessary,  he  could  prove  that 
it  was  so  mortgaged  as  to  be  worth  nothing,  so  that  practically 
the  deed  related  to  all  his  property. 

De  Cr€x,  for  the  appeal 

The  Court  is  not  called  upon  to  give  a  final  dedsion  whethei^ 
this  deed  is  within  section  224. :  it  is  enough  if  it  be  such  as  may 
possibly  be  held  to  come  within  it.  All  that  the  Commissioner 
has  to  do  is  to  certify  that  the  deed  is  executed  by  the  proper 
number  of  creditors,  not  that  it  comes  within  section  224.  The 
e£Eect  of  these  clauses  will  be  much  impaired  if  there  is  always 
to  be  an  argument  before  the  Commissioner  as  to  the  nature  of  the 
deed,  when  he  is  asked  to  certify.  Unless  it  is  wished  to  acce- 
lerate the  operation  of  the  deed  his  certificate  is  unnecessary. 
The  trustees  or  inspectors  can  certify.  This  is  against  the  idea 
that  he  has  to  regard  the  character  of  the  deed.  His  certificate 
is  not  judicial,  and  gives  no  validity  to  a  deed  not  according  to 
the  Act:  Drew  v.  ColUns*  (a) 

The  present  deed  provides  for  payment  of  the  creditors  in 
full,  and  a  creditor  is  at  liberty  to  execute  at  any  time.  This 
removes  the  objectioif  to  the  deed  in  Drew  v.    Collins,     The 

(a)  6  Exch.  670.,  mde  p.  688. 
B.  &  I.— VOL.  II.  E 
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Other  cases  are  Tetley  v.  Taylor  (a),  Cooper  v.  Thornton  (b) 
Bibby  Y;  Larpent  (c),  now  under  appeal  to  the  House  of  Lords 
and  Fisher  v.  BelL  (d)  On  these  authorities  it  is  by  no  mean, 
clear  that  the  deed  is  not  within  the  Act^  and  a  certificate  ought 
to  have  been  given,  leaving  the  validity  of  the  instrument  to  be 
contested  at  Law  by  any  creditors  who  wished  to  dispute  it. 

WiUcock  and  Archibald  Smith  appeared  on  the  other  side, 
but  the  Court  directed  the  case  to  stand  over,  and^  they  were 
not  heard. 


Jan,  27. 


The  Lord  Justice  Kniqht  Bbuce  said  that  the  pe- 
titioner was  an  indebted  trader,  who  sought  to  bring  himself 
within  sections  224.  225.  of  the  Bankrupt  Law  Consolidation 
Act,  contending  that  the  deed  he  had  executed  was  such  an 
instrument  as  was  pointed  out  by  those  sections.  The  Commis- 
sioner thought  otherwise.  The  petitioner  contended  that  the 
Commissioner  was  not  bound  to  exercise  and  ought  not  to  have 
exercised  any  judgment  as  to  the  nature  and  contents  of  the 
instrument,  as  it  had  been  executed  by  six  sevenths  of  the 
creditors.  It  was  impossible  to  maintain  that  the  Commis- 
noner  could  duly  or  properly  have  made  the  certificate  which 
he  was  asked  to  make,  and  the  refusal  to  make  which  was 
now  appealed  from,  while  he  was  not  satisfied  that  the  con* 
tents  of  the  deed  brought  it  within  section  224.  The  suc- 
cess or  failure  of  the  appeal  must  therefore  depend  on  tJie 
question  whether  that  section  could  or  ought  to  be  so  inter- 
preted as  to  bring  this  deed  within  its  meaning.  No  attempt 
to  construe  it  could  be^  made,  without  reading  and  at- 
tending to  the  five  sections  next  following.  These  six  sec- 
tions occurring  in  an  Act  containing  much  that  was  difficult, 
were  peculiarly  embarrassing  and  perplexing.  The  Court  could 
not,  on  language  so  far  from  clear,  ascribe  to  Parliament  an 
intention  grossly  unjust,  or  hold  that  it  meant  to  bind  any 
dissenting  creditor  by  a  deed  so  defective,  inefficient,  and  illa« 
sory  as  the  present ;  a  deed  which  was  not  a  composition  deed, 
and  did  not  provide  in  any  reasonable  manner  some  effectual 
security  or  protection  for  the  creditors* 

The  Lord  Justice  Turner  said  the  case  had  stood  over 
for  him  to  look  into  the  deed,  and  on  examining  it  he  was 
satisfied  it  was  not  within  the  Act.  He  agreed  with  the 
Courts  of  Common  Law  that  the  whole  estate  must  be  given 
up  in  all  events,  and  not  in  certain  events  only;  in  une- 
quivocal, and  not  in  obscure  or  doubtful  terms.     This  deed 


(a)  1  E.  &  B.  521. 

(b)  Ibid.  544. 


(c)  20  L.  T.  64. 

(d)  12  C.  B.  363. 
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did  not  answer  these  reqaiflitions.  Independently  of  other  con- 
Biderationsy  it  was  in  his  opinion  open  to  doubt  whether,  in  the 
event  of  the  trader's  dying  within  three  years,  the  trustees  of 
the  deed  could  take  possession  of  any  part  of  the  property  as 
against  his  executors. 

It  had  been  argued  that  the  Commissioner  was  bound  to 
certify,  as  the  deed  had  been  executed  by  six  sevenths  of  the 
creditors ;  but  the  Act  made  the  giving  the  certificate  a  judicial 
act,  and  the  Conmibsioner  was  bound  to  look  into  the  deed,  or 
if  not,  he  was  at  all  events,  warranted  in  so  doing.  The 
appeal  must  be  dismissed  with  costs. 

Solicitors :   Church  Sf  San  ;  and  fF.  Berry. 


1855. 

' i ' 

Lords 
Justices. 


EXPARTB 

WlL&ES. 

Judgment 


RE  EPHRAIM  WATSON,  EXP  ARTE  HUMPHREYS. 
Before  Mb.  Comkissioneb  Holbotd. 

vJN  the  14th  of  July  1854,  Watson,  who  carried  on  business 
as  a  shoemaker  at  Polstead,  in  Suffolk,  was  adjudicated  bank- 
rupt upon  the  petition  of  Isaac  Humphreys.  The  adjudication 
was  disputed  under  the  Bankrupt  Law  Consolidation  Act  (a),  on 
the  ground  that  there  was  no  sufficient  petitioning  creditor's 
debt. 

It  appeared,  upon  affidavit,  that  Humphreys  ( the  petitioning 
creditor)  brought  an  action  of  trespass  against  Watson  in  the 
Court  of  Exchequer,  and,  in  April  1854,  recovered  judgment 
agidnst  Watson,  in  that  action,  for  95/.  damages  and  costs.  On 
the  5th  of  May  Watson  was  arrested,  upon  a  writ  of  ca,  scu, 
issued  at  the  suit  of  Humphreys,  and  founded  upon  his  judgment; 
and,  on  the  14th  of  May,  Watson  being  in  actual  custody  under 
such  writ,  petitioned  the  Court  for  the  Kelief  of  Insolvent 
Debtors,  under  the  statute  (b)  for  his  discharge  from  custody. 
Humphreys  appeared  at  the  hearing  of  the  insolvent's  petitioD, 
on  the  26th  of  June,  and  opposed  the  insolvent's  discharge;  but 
the  Judge  declared  Watson  entitled  to  his  discharge,  in  respect 
of  all  the  debts  mentioned  in  his  schedule,  including  the  debt 
due  to  Humphreys,  and  Watson  was  accordingly  discharged 
from  custody  forthwith.  After  such  discharge,  and  on  the  14th 
of  July,  Humphreys  presented  a  petition  for  adjudication  to  the 
Court  of  Bankruptcy,  his  debt  being  the  judgment  in  the  Ex- 
chequer, upon  which  he  had  already  taken  Watson  in  execution. 


Court  of 
Bankruptct. 

Juljf  28. 
1854. 

A  jadgment 
creditor  irho 
has  taken  his 
debtor  in 
execution  is 
not  thereby 
precluded  from 
filing  a  peti- 
tion for  ad- 
judication 
formed  on  the 
judgment, 
after  the 
debtor's  dis- 
charge under 
the  Insolvent 
Act,  such  dis- 
charge not 
being  with 
the  consent  of 

the  creditors. 

• 

Statement, 


(a)  12  &  13  Vict.  c.  106.  s.l04. 

E  2 


(ft)  1  &2  Vict.  0.110. 
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Br  Watson. 


The  act  of  bankruptcy  upon  which  the  adjodication  proceeded 
was  the  filing  of  the  petition  in  the  Court  for  the  Relief  of 
Insolvent  Debtors,  (a) 

Flather  now  showed  cause  against  the  adjudication.  There 
was  no  debt  upon  which  an  adjudication  could  be  sustained. 
Humphreys'  privilege  of  suing  out  a  petition  for  adjudication  was 
gone.  He  had  made  his  election  and  arrested  the  bankrupt. 
His  debt  at  law  was  gone.  In  Cohen  v.  Cunningham  (i)  it  was 
holden  that  a  judgment  creditor  who  had  taken  his  debtor  in 
execution  could  not  afterwards  sue  out  a  commission  of  bank- 
ruptcy against  him  upon  the  same  debt;  and  that  decision  fol- 
lowed Burnahy^a  case  (c),  which  was  determined^  as  Lord  JTen- 
yon  C.  J.  said^  after  much  consideration. 

Bagley^  contrh.  The  Bankrupt  Law  Consolidation  Act  and  the 
Insolvent  Debtors  Act  both  contemplate  the  case  of  an  insolvent 
debtor  afterwards  becoming  bankrupt,  and  contain  provisions 
expressly  framed  to  meet  such  a  case,  {d)  Every  creditor  of  a 
trader  committing  an  act  of.  bankruptcy,  provided  the  debt  of 
such  creditor  amount  to  60/.,  b  entitled  to  petition  for  adjudi- 
cation, (e)  To  deprive  Mr.  Humphreys  of  the  right  to  make 
his  debtor  a  bankrupt,  it  must  be  contended  that  his  debt  is 
satisfied,  but  discharge  under  the  Insolvent  Law  does  not  sa- 
tisfy the  debt,  it  only  limits  the  remedy.  Jellis  v.  Mountford^g) 
determined  that  a  creditor  of  an  insolvent,  whose  debt  was  in- 
cluded in  the  insolvent's  schedule,  might,  after  the  debtor's  dis- 
charge under  the  Insolvent  Act  then  in  operation  (A),  take  out 
a  commission  of  bankruptcy  against  him.  It  is  true  that  in  that 
case  it  does  not  appear  that  the  creditor  who  sued  out  the  com- 
mission had  arrested  the  debtor,  but  the  judgment  proceeds  upon 
the  ground  that  the  debt  was  still  subsisting  and  unsatisfied.  In 
the  present  case,  Watson  was  discharged  from  custody  by  ope- 
ration of  law,  and  not  by  the  consent  of  the  creditor;  {Nadin  v. 
Batty  (t),  and  it  cannot  be  contended  that  a  dischaige,  under 
such  circumstances,  extinguished  the  debt.  Cohen  v.  Cunning- 
ham is  clearly  distinguishable,  for  there  the  debtor  was  actually 
in  custody  at  the  suit  of  the  creditor,  when  the  latter  sued  out 
the  commission  of  bankruptcy.  The  creditor  was  there  at  the 
same  moment  pursuing  distinct  remedies  against  the  person  and 
goods  of  his  debtor,  which  was  objectionable.   It  may  be  doubted. 


(a)  12  &  13  Vict  c.  106.  8.  74. 

{h)  8  T.  B.  128. 

(c)  1  Stra.  633. 

(rf)  See  12  &  13  Vict.  c.  106. 
8.  74.  and  1  &  2  Vict.  c.  110,  ss.  39. 
40. 


91. 


(e)  12  &  13  Vict  c.  106.  as.  89, 


^)  4  B.  &  Al.  256. 
A)  55  Gea  3.  c.  102. 
(t)   5  East,  147. 
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however,  whether  Cohen  v.  Cunningham  is  now  law.    He  also 
cited  Walker  v.  Edmandsan.  (a) 
Flather  was  heard  in  reply. 

Mb.  Comhissioneb  Holbotb.  I  do  not  find  any  case 
precisely  on  all  fours  with  the  present,  but  upon  principle  and 
upon  a  consideration  of  the  cases  cited,  I  do  not  think  I  ought 
to  upset  the  adjudication.  Taking  in  execution*  upon  a  judg- 
ment is  clearly  of  itself  not  a  satisfaction  of  a  debt*  Therefore, 
it  is  every  day's  practice  in  bankruptcy  to  discharge  a  debtor  in 
custody  under  an  execution  at  the  time  of  the  bankruptcy,  and  to 
allow  the  judgment  creditor  to  prove  for  his  debt.  The  case  of 
Nadin  v.  Baity  establishes  the  distinction  between  a  discharge 
by  operation  of  law  and  the  consent  of  the  creditor,  and  I  cannot 
hold  that  where  a  debtor  gets  out  of  custody  by  operation  of  law, 
and  by  a  proceeding  which  may  be  regarded  as  in  invitum^  as 
respects  the  creditor,  the  debt  is  satisfied.  The  same  point  does 
not  dlrectiy  arise  in  this  case  and  in  Cohen  v.  Cunningham^ 
for  there,  as  observed  by  Mr.  Bagley^  the  dates  show  that  the 
debtor  was  actually  in  custody  at  the  suit  of  the  creditor  who 
sued  out  the  commission  at  the  moment  the  commission  issued. 
Upon  principle,  therefore,  and  with  reference  to  the  case  of 
Walker  v.  Edmondson,  I  think  myself  bound  to  affirm  the 
adjudication.  (£) 


(a)  20  Law  J.  186.  Q.  B. 

(b)  A  petition  of  appeal  was  pre- 
sented to  the  Lords  Justices  sitting 
in  bankruptcj,  nporf  the  hearing  of 
which  their  Lordship^s  suggested 
that  an  action  should  be  brought  by 
the  petitioner  in  order  to  obtain  the 
opinion  of  a  ^Court  of  Law  upon  the 


question.  The  point  was  ultimatelj 
raised  by  a  special  case  which  waa 
argued  in  the  Exchequer,  and  de- 
cided in  conformity  with  the  above 
judgment. — Rbpobtbb.  The  report 
of  this  decision  in  the  Court  of  Ex- 
chequer will  shortly  appear,«-£i>. 


1854. 

' 1 ' 

Court  of 
bamxbuptc7, 

Bs  Watsok. 
Judgment, 


ANONYMOUS. 
Before  Me.  Comhissioneb  Fonblakqub. 

In  this  case  the  summons  was  served  on  the  25th  of  November^ 
and  made  returnable  on  the  29th  of  the  same  month ;  on  which 
day, 

Bagley  appeared  for  the  defendant,  and  objected  that  the 
return  of  the  summons  was  irregular ;  he  relied  on  the  General 
]£ules  and  Orders  (c),  and  on  the  interpretation  clause  of  the 
Consolidation  Act  \d) ;  his  client  ought  to  have  four  clear  days^ 
at  least,  to  meet  the  summons. 


(c)  Noe.  1.  aiM  76. 


B  3 


(d)  12  &  18  Vict  c.  106.  8. 276. 


Court  of 
Bankbui*tct. 

Dec,  6. 

A  trader 
debtor  sum- 
moDB  (12  &  13 
Vict  c.  106. 
B.  78.  et  teg.) 
most  be  seryed 
four  days  at 
least  before 
the  time  for 
appearance, 
exclosive  of 
the  first  and 
exclusive  of 
the  last  dajr» 
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.  ^^^^'  .  *  Linhlater^  solicitor  for  the  plaintiff^  submitted  that  the  rule 

Court  op  ^as  complied  with,  and  mentioned  that  it  had  been  held  by 

^^        '  another  Commissioner  (a)  that  a  summons  made  returnable  on 

Anonymous,  the  fourth  day  was  good. 


Judgment 


Mb.  Commissioner  Fonblanqub,  havmg  consulted  with 
Mr.  Commissioner  Holroydy  this  day  decided  that  the  rule 
must  be  consttiied  in  conformity  with  the  interpretation  clause 
of  the  Act  on  which  it  is  founded^  and  that  the  return  on  the 
fourth  day  was  insufficient.  The  summons  mu8t»  therefore,  be 
dismissed. 

Summons  dismissed  accordingly. 

Solicitors :  Deane  8f  Co, ;  Linklater. 

(a)  Not  reported. 


COUBTOF 
BANkBUFTCT. 

Jan.  2.  1855. 

M.,  a  sculptor, 
made  designs 
and  casts, 
vhich  he 
desired  to  be 
executed  iu 
gutta  percha, 
prior  to  having 
them  coated 
with  metaL 
For  that  pur- 
pose he  de- 
livered them 
to  T.,  who 
found  the 
materials  and 
labour.    The 
work  was 
carried  on  in 
a  portion  of 
the  bankrupt's 
premises, 
divided  fmm 
that  used  by 
himself.    The 
figures  were 
cast  in  gutta 
percha,  and 
were  worked 
on  by  men 
employed  by 
T.  and  by  JVI. 
at  tbe  same 
time. 

Held,  that  T. 
had  a  lien  on 
those  which 
were  unfinished 


EXP  ARTE  THORNE,  IN  RE  MONTI. 
Before  Mb.  Cohmissioneb  Fonblanque. 

1  HIS  was  a  question  submitted  to  the  Court  under  the  fol- 
lowing circumstances :  — The  bankrupt,  who  is  a  sculptor,  was 
employed  by  the  Crystal  Palace  Company  to  design  a  number 
of  figures,  and  to  execute  the  same  in  metal  by  means  of  a 
chemical  process ;  for  this  purpose  he  made  sketches  and  draw- 
ings, and  afterwards  moulded  a  number  of  figures,  casts  of  which 
in  plaister  of  Paris,  were  made  at  his  expense^  and  the  process 
of  coating  the  casts  with  metal  was  commenced,  but  it  did  not 
in  the  first  instance  prove  successful.  While  the  bankrupt  was 
endeavouring  to  improve  his  process,  Mr.  Thorne,  the  claimant, 
showed  to  him  some  figures  cast  in  gutta  percha,  coated  with 
copper,  of  which  the  bankrupt  highly  approved,  and  agreed  with 
Mr.  Thome  that  the  latter  should  make  casts  of  the  Crystal 
Palace  Company's  figures  in  gutta  percha :  for  this  purpose  the 
plaister  of  Paris  casts  were  sent  to  Mr.  Thome's  premises  at 
Pimlico,  but  as  the  work  could  not  be  conveniently  carried  on 
there,  they  were  sent  back  to  premises  belonging  to  the  bank- 
rupt, in  Princess  Street,  and  placed  in  a  portion  of  a  large  room 
partitioned  off  expressly  for  them ;  the  other  part  of  the  same 
room  was  occupied  by  a  Mr.  Johnson,  who  was  emi)loyed  by 
the  bankrupt  in  carrying  on  the  chemical  process  necessary  for 
coating  the  gutta  percha  casts  with  metal  after  they  should  have 
been  completed  by  Mr.  Thorne.     The  two  compartments  of  the 

at  the  time  of  the  bankruptcy. 
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EXPARTE 

Thorns. 
Statem^t 


large  room  were  entered  by  separate  doors,  and  one  part  was  .  ^^^^'  , 
called  Thome's  shop,  and  the  other  Johnson's  shop.  Mr.  Thome  Court  of 
provided  the  labour  and  materials  for  carrying  on  his  portion  of  Bankruptot. 
the  process,  and  kept  the  key  of  his  shop,  and  gave  orders  that 
no  one  should  be  admitted,  not  wishing  the  process  (which  was 
a  secret)  to  be  made  public.  The  bankrupt  paid  the  rent  of  the 
premises,  and  the  key  of  the  entrance  door  was  kept  by  one  of 
his  workmen.  After  the  figures  were  cast,  it  became  necessary 
to  do  further  work  upon  them  by  adding  to  them  pieces  of  gutta 
percha  here  and  there  where  .the  moulds  were  imperfect,  and 
joining  separate  pieces  together  where  the  whole  figure  could 
not  be  cast  in  one  piece ;  this  was  done  partly  by  Mr.  Thome's 
workmen,  and  partly  by  those  of  the  bankmpt :  the  former  giving 
the  pieces  and  making  the  necessary  additions  in  material,  and  the 
latter  working  as  artists  to  finish  off  the  figures,  and  to  preserve 
their  correctness.  The  figures,  when  thus  finished  in  gutta 
percha,  had  to  undergo  other  processes  before  they  were  fit  for 
the  chemical  process  for  covering  them  with  metal,  which  was 
carried  on  by  Mr.  Johnson ;  for  this  purpose  they  were  taken 
backwards  and  forwards  from  Mr.  Thome's  shop  to  Mr.  John- 
son's shop. 

At  the  time  of  the  bankmptcy,  fifteen  figures,  more  or  less 
finished,  were  standing  in  Mr.  Thome's  shop,  and  two,  ready  for 
the  chemical  process,  were  m\  Mr.  Johnson's  shop.  Many  of 
the  figures  were  still  unfinished  in  gutta  percha  at  the  time  of 
the  bankruptcy. 

Mr.  Thorne  claimed  all  the  figures. 

Lawrance  for  the  claim,  contended  that  the  figures  belonged 
to  Mr.  Thome;  they  were  made  of  his  materials,  and  at  his 
expense ;  he  never  parted  with  his  property  in  them,  as  they 
were  kept  under  his  sole  control,  and  entirely  separate  from  the 
bankrupt's  property.  There  can  be  no  question  of  order,  dis- 
position, or  reputed  ownership.^ 

Bagley  argued  that  even  suppo^ng  the  figures  to  be  the  pro- 
perty of  Mr.  Thome,  they  were  in  the  order  and  disposition  of 
the  bankmpt  at  the  time  of  his  bankmptcy.  They  were  found  in 
premises  well  known  to  belong  to  Monti ;  the  partition  was  in 
reality  no  more  than  a  screen  to  prevent  interruption,  and  work 
was  done  on  each  of  the  figures  by  persons  in  the  bankrupt's 
employment  during  Mr.  Thome's  part  of  the  process. 

But  the  design  which  gives  to  the  figures  the  greater  part  of 
their  value  clearly  belongs  to  the  bankmpt,  so  do  the  plaister 
casts,  which  were  absolutely  necessary,  and  without  which 
Mr.  Thome's  process  could  not  have  been  carried  on.  Could 
Mr.  Thorne  sell  the  gutta  percha  figures  without  infringing 
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Monti's  right  to  the  desigoB  ?  Admitting  that  the  materials 
are  the  property  of  Mr.  Thome^  and  that  the  labour  em- 
ployed on  hid  proeeas  was  paid  for,  by  him,  he  could  have 
done  nothing  in  constmcting  the  figures  without  the  designs 
and  casts,  which  are  indisputably  the  bankrupt's;  therefore^ 
giving  Mr.  Thome  all  he  claims,  he  can  only  establish  his  rights 
if  any,  to  part  of  the  property  in  the  figures,  and  he  has  esta^ 
blished  no  right  to  the  whole.  Suppose  the  figures  to  have 
been  destroyed  by  fire,  would  not  the  bankrupt  have  been 
bound  to  pay  for  them  ? 

Mb.  Commissiokeb  Fonblanque.    This  case  appears  to 
me  to  be  entirely  new,  and  one  which  ought  to  be  decided  upon 
its  particular  merits.    It  appears  to  me  that  there  is  in  point  of 
fact  two  kinds  of  property  in  the  figures.    The  first  is  that  of  the 
bankrupt  who  designed  them,  and  had  his  designs  reduced  to 
shape,  and  perpetuated  in  his  casts,  without  which  nothing  could 
have  been  done  by  Mr.  Thome ;  but,  on  the  other  hand,  the 
ultimate  intention  of  the  bankrapt  to  have  them  finished  in  a 
pecuHar  manner,  could  not  have  been  done  without  Mr.  Thome's 
assistance.     It  is  dear  that  Mr.  Thome  provided  the  labour 
and  materials  necessary  for  completing  the  figures  up  to  a  cer- 
tidn  point,  and  that  they  were  kept  sufficiently  separate  from 
the  rest  of  the  bankrupt's  property.     I  do  not  think  that  the 
occasional  removal  of  them  into  Johnson's  shop  for  the  purpose 
of  being  worked  upon  by  the  bankrupt's  men  constituted  such  a 
delivery  as  to  deprive  Mr.  Thome  of  his  property  ;  they  must 
necessarily  have  been  taken  back'  to  his  shop  in  order  to  be  com- 
pleted in  gutta  percha.     The  case  seems  to  me  to  resolve  itself 
into  one  of  lien,  and  I  think,  under  the  peculiar  circumstances  of 
this  case,  justice  wiU  be  best  done  by  coming  to  the  conclusion 
that  Mr.  Thome  has  a  lien  on  such  of  the  figures  as  have  still 
to  undergo  any  part  of  his  process,  and  those  sufficiently  ad- 
vanced as  to  be  ready  for  Johnson's  process,  and  which  have 
been  removed  for  that  purpose,  pass  to  the  assignees. 

Solicitors :  Ashurst ;  and  Latvrance. 
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EXPAETE  MILNEE,  IN  RE  WEBB.  ' — . — ' 

Court  op 

Before  Mb,  Commissioneb  Fohblanque.  Bankbuptct. 

I  Jan.  9. 

N  this  case  a  proof  was  tendered  hj  Mr.  Miller,  as  executor  The  bankrapt, 

of  Mr.  Baker,  deceased,  in  whose  service  the  bankrupt  was  em-  ^^^  ^ 

*  ,  tradiDff,  was 

ployed  to  collect  and  account  for  moneys  due  to  the  business,  employed  by  ' 
The  bankrupt  was  retained  by  the  executors  of  Mr.  Baker  after  f^^^  ^' 
his  death  to  assist  in  carrying  on  the  business.  moneys.    On 

At  the  same  time  the  bankrupt  was  carrying  on  the  trade  of  ^  B.^his 
dealer  in  pianos.  executors 

It  was  subsequently  discoyered  that  the  bankrupt  had  not  that  the 
accounted  for  a  considerable  sum  of  money  received  by  him  in  ?^^Pf  7*" 
respect  of  the  business  of  Mr.  Baker.     The  executors,  by  re-  and,  after ' 
presenting  to  him  the  serious  fault  he  had  committed,  and  by  ^^''"^^ 
saying  that  he  had  made  himself  liable  to  a  prosecution  for  em-  rapt  that  he 
bezzlement,  induced  the  bankrupt  to  convey  to  them  his  stock-  t^^J^'^i^ie 
in-trade,  &c.,  as  a  security  for  the  moneys  due  to  them  in  respect  to  a  prosecu- 
ofthedefidcationfl.  .  i2^li^ 

At  a  subsequent  period  the  executors  lent  to  the  bankrupt  to  conyey  to 

^,  ^  them  his  stock- 

other  sums  of  money.  in-trade,  &c, 

The  stock-in-trade,  &c.  conveyed  by  the  bankrupt  to  the  J*^f^?2S^ 

executors  of  Mr.  Baker,  when  realised,  proved  insufficient  to  The  secority, 

p«y  the  whole  of  the  debt  due  to  them.     The  proof  was  for  the  ^^^-^^^ 

balance.  cient  to  pay 

Boffley,  for  proof,  stated  the  facts.  SSSt  d 

Lucas,  for  the  assignees,  contended  that  a  felony  had  been  on  a  proof 
committed  by  the  bankrupt,  and  that  no  proof  could  be  ad-  fo^^e^id^e, 
mitted  till  after  a  prosecution:  Exparte  ElUotCa),  Exparte  the€k>an 

J.  ^,  V  would  not 

Janes,  (b)  presume  that 

The  security  was  taken  instead  of  part  payment  under  a  threat  f  ^«^o°y  ^^ 

Deen  com— 

of  criminal  proceedings.  mitted,  and 

Mr,  Commissioner  Fonblanque.    What  evidence  is  there  of  ^?^  ^" 
felony  ?     A  servant  may  be.  in  default  without  being  guilty  of       . 
felony. 

Lucas.  There  was  enough  in  the  circumstances  to  establish 
a  sufficient  prima  facie  case  to  make  it  the  duty  of  the  executors 
to  prosecute ;  it  would  not  matter  if  the  prosecution  failed. 

Bafflet/y  in  reply.  The  bankrupt  has  obtained  a  certificate  of 
the  second  class.  No  charge  of  felony  has  ever  been  contem- 
plated. The  matter  has  always  been  treated  as  one  of  accoimt 
between  principal  and  agent :   fVhite  v.  Spettigue.  (c) 

(a)  2  Dca.  179.  (ft)  3  Dea.  k  Ch.  525.  (c)  13  M.  &  W.  603. 
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Court  op 
Bankruptct. 

ExPiJtTB 

Milker. 
Judgment 


Mil  Commissioner  Fonblanque.  It  does  not  seem  to 
me  that  any  case  of  felony  has  been  made  out,  nor  does  it  seem 
that  a  prosecution  was  ever  really  intended  by  the  executors ; 
for  though  such  an  event  was  alluded  to,  it  was  never  acted 
upon ;  and  the  subsequent  acts  of  the  parties  tend  to  show  that 
they  did  not  treat  the  matter  as  criminal.  Considering  the 
fine  distinctions  now  existing  in  the  law  of  embezzlement,  there 
ought  to  be  the  strongest  evidence  that  such  a  crime  had  been 
committed,  in  order  to  deprive  parties  of  their  right  to  other 
remedies.  The  doctrine  **  Ex  dilectu  non  oritur  actio,*^  ought 
not  to  be  extended.     The  proof  must  be  admitted. 

Solicitors:   }F.  Stopher;  and  JV.  Bing^ 


Court  fob 

Rbusf 

OF  Insolyent 

Dbbtorb. 

Jcau  6. 

C,  who  had 
giyen  a  Judge's 
order  in  1847. 
for  the  pajr- 
ment  of  a  sum 
of  money, 
was  arrested 
in  1853  for  a 
balance  then 
owing  upon 
the  same. 
In  1847  the 
detaining  cre- 
ditor's at- 
torney was 
T.,  but  in 
1853  L.  acted 
for  him,  and 
obtained  a 
vesting  order 
against  C. 
T.  was  in- 
serted in  the 
schedule  as 
the  attorney 
to  the  de- 
taining cre- 
ditor, and 
served  with  a 
copy  of  the 
order  for 
hearing.     The 
detaining 
creditor 
claimed  notice 
for  L.— fleW, 
the  notice  on 
T.  was  suffi- 
cient 


EE  WILLIAM  PERROTT  CARTER 
Before  Mb.  Co^imissioneb  Phillips. 

1  HE  insolvent,  a  petitioner  under  I  &  2  Vict.  c.  1 10.,  appeared 
to  be  heard. 

Dowse,  clsumed  notice  on  behalf  of  the  attorneys  to  the  de- 
tidning  creditor.  In  1847  the  insolvent  had  consented  to  a 
Judge's  order  for  the  payment  of  634/,  25.  5rf.  A  portion  of 
that  sum  had  been  paid;  and  on  the  15th  of  November  1853,  a 
balance  remaining  due,  the  insolvent  was  arrested.  In  1847^ 
the  detaining  creditor's  attorney  was  a  Mr.  Tucker,  but  since 
that  period  a  change  had  taken  place,  and  his  professional  ad- 
visers now  were  the  Messrs.  Lewis,  who  on  the  31st  of  Decem- 
ber 1853  had  obtained  a  vesting  order  on  behalf  of  their  client. 
The  insolvent  was  bound,  accordbig  to  the  practice  of  the  Courts 
to  serve  a  copy  of  the  order  for  hearing  upon  the  detaining 
creditor,  and  also  upon  his  attorneys.  The  Messrs.  Lewis  had 
not  been  served,  and  consequently  the  rule  of  the  Court  had 
not  been  complied  witL 

Beedy  for  the  insolvent,  contended  the  rule  of  the  Court  had 
been  substantially  followed.  The  object  of  exacting  a  double 
service  with  respect  to  a  detaining  creditor  was,  that  the  at- 
torney who  had  been  actively  employed  in  directing  the  arrest, 
and  to  whom  the  client  had  entrusted  his  interests,  should  have 
every  notice  of  the  debtor's  intention  to  get  out  of  prison,  and  also 
to  guard  against  collusion.  Here  the  foundation  of  the  present 
application  was  well  known  to  the  detaining  creditor,  and  also  to 
his  present  attorney,  it  being  their  6wn  proceeding,  and  it  could 
not  be  pretended  the  creditor  was  ignorant  of  the  consequence  of 
lus  own  act.     He  had  been  duly  served,  and  also  the  late  attor- 
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Re  Cabteb. 


Bey,  Mr.  Tucker.     The  phraseology  of  the  twentieth  rule  was 
peculiar, —  **  Also  upoA  tixe  attoi:ney  or  agent  of  every  detaining     Coubt  fob 
creditor  suing  by  attorney  f  or,  in  other  words,  notice  must  be  ^^  ST^vemt 
given  to  the  attorney  who  sued.   Here  Tucker  sued ;  and  as  he       Debtobb. 
appeared  in  the  schedule  in  that  capacity,  he  had  received  the 
ordinary  notice.     If  an  insolvent  was  obliged  to  discover  every 
change  of  attorney,  he  would  be  entirely  at  the  mercy  of  an 
unprincipled  and  vindictive  creditor.r 

Mr.  Commissioner  Phillips.    I  think  the  twentieth  rule      Judgmtnt. 
has  been  substantially  complied  with,  and  the  Court  will  not 
call  upon  the  insolvent  for  further  service. 

Attorneys  2  Messrs.  Lewis  ;  C  Mc  Duff. 


Coubt  fob 

RE  VALENTINE  RIMELL.  Relief 

OF.  Inboltemt 

Before  Mr.  Commissioner  Murphy.  Debtobs. 

JtCEED  moved  for  a  discharge  to  issue  under  the  following  where  an 
circumstances,  which  were  verified  by  affidavit.     The  insolvent  *°*^^!f?*J? 
bad  filed  a  petition  under  the  Protection  Statutes  on  the  16th  tween  the  hour 
of  January.     According  to  the  ordinary  practice,  he  would  ^tition  wid 
have  received  an  interim  order  for  protection  on  the  following  that  in  which 
day ;  but  in  this  instance  a  special  affidavit  had  been  annexed  protection, 
to  the  schedule  as  a  reason  for  requiring  immediate  protection,  signed  b^  the 
The  proceedings,  in  consequence,  were  immediately  brought  this  Court  wiu 
into  Courtl  and  whilst  the  protection  was  beinff  signed  and  the  ^J^^'  *  ^" 

*     ,  00  charge. 

insolvent  in  attendance  to  receive  the  order,  he  was  arrested  by 
a  creditor  whose  debt  was  set  out  in  the  schedule,  and  at  once 
conveyed  to  prison.  The  case  of  Re  O^Beime  (a)  was  precisely 
analogous,  and  there  the  Court  had  ordered  a  discharge. 

Mr.  Commissioner  Murphy  said  he  had  no  hesitation  in  Judgmett, 
granting  the  motion ;  and  if  there  had  been  no  case  precisely 
in  point,  he  should  have  ordered  a  dischai^e  to  issue.  The  in- 
solvent was  attending  the  Court  for  a  lawful  purpose,  and  he 
had  no  doubt,  if  he  had  applied  to  a  Judge  at  chambers  upon 
the  same  facts,  he  would  have  granted  him  his  freedom. 

Attorney :  Marshall. 

(a)  Macrae's  Prac.  256. 
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Court  vob 


Of  Insolysmt 
Dbbtojks. 

Jan,  22. 

Where  an 
insolyent  is 
committed  to 
prison  for  the 
nonpayment 
of  a  debt,  in 
respect  to 
which  he  is 
protected  from 
process  by  his 
interim  order, 
and  the  order 
for  committal 
is  snbseqnent 
in  date  to  the 
interim  order 
this€k>urt 
will  grant  a 
discharge. 

JudgmtMU 


BE  J.  B.  ADDIS. 

Before  Mb.  Commissioneb  Mubpht. 

vJN  the  1 9th  of  January  the  insolvent  had  obtained  an  interim 
order  for  protection*  In  the  afternoon  of  the  eame  day  he  had 
appeared  at  the  County  Court  holden  at  Southwark,  in  answer 
to  a  judgment  summons  which  had  been  served  upon  him  at  the 
suit  of  a  creditor  whose  debt  was  set  out  in  the  schedule.  He 
had  exhibited  his  protection  to  the  Judge^  who,  notwithstanding^ 
ordered  him  to  be  committed^  and  he  was  forthwith  arrested 
and  taken  to  prison. 

Sargood  now  applied  on  an  affidavit  of  the  above  facts  for 
his  discharge. 

Mb.  Commissioneb  Mubphy  said  the  insolvent  was  com- 
mitted for  the  nonpayment  of  a  debt  which  was  duly  inserted 
in  the  schedule,  and  in  respect  of  which  he  was  protected  from 
process.  He  should  enforce  the  protection  granted  by  this  Courts 
and  order  a  warrant  to  issue  for  an  immediate  dischaige.  (a) 

Attorney:  Wright. 


(a)  The  same  point  was  subse- 
sequentlj.  Jan.  27.,  ruled  bj  Mr. 
Ck>mmis8ioner  Murphym  Re  Ifetory^ 
on  the  application  of  Duncan  for  the 


insolvent,  and  by  Mr.  Commissioner 
PkUlipa  on  Feb.  24.  on  the  applica« 
tioo  of  Beid  for  the  insolvent  in  Be 
Hersej. 


RE  STEPHEN  DANN. 
Before  Me.  Cohmi8Sion£b  MuBPEnr. 

1  HIS  insolyent  petitioned  under  1  &  2  Vict  c  110. 

On  the  24th  of  September  1850  he  had  entered  into  a  writ* 
ten  agreement  with  the  opposing  creditor^  Mr.  Lane^  in  con- 
sideration of  the  sum  of  100/.^  to  execute  to  him  a  lease  of 


Court  roE 

OF  Insolvent 
Debtors. 

Jan,  23, 

D.  being  in 
custody  upon 
an  attachment 
for  contempt 
for  the  non- 

of  a^piSrtSuLr    certain  premises  for  a  term  of  fourteen  years.     Shortly  after 
act  in  a  suit       j-j^g  agreement  had  been  signed,  the  opposing  creditor  paid  the 

self  and  L., 
the  latter 
lodged  a 
distinct  de- 
tainer and  attachment  for  costs.  Heldj  that  the  costs  being  a  debt,  the  lodging  of  a  detainer 
distinct  from  the  attachment  for  contempt  gave  to  this  Court  jurisdiction  to  hear  the  case,  and 
thereon  so  far  as  the  debts  were  concerned.  2ndl7,  a  case  of  fraud  having  been  made  against  the 
insolvent,  he  having  received  100^  as  the  consideration  for  granting  a  lease,  and  having  after- 
wards  refused  to  execute  the  same,  and  the  costs  in  question  having  arisen  on  a  claim  in  Chan- 
cery for  specific  performance,  and  the  attachment  in  question  being  for  nonperformance  of  the 
decree,  this  Court  would  not  EdUndicate  until  it  saw  what  became  of  such  attachment,  and  ad- 
journed the  case  generally.  , 


100/.  and  was  let  into  possession.     On  the  6th  of  May  1852 
the  insolvent's  solicitors  had  sent  to  the  solicitors  to  the  opposing 
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creditor  a  draft  lease  for  apptoval,  bat  the  same  not  being  in 
accordance  with  the  terms  of  the  agreement,  the  objectionable 
parts  were  strack  out,  and  the  document  returned.     On  the 
24th  of  the  same  month  the  insolvent's  solicitors  had  refused 
to  agree  to  the  proposed  alterations.     On  the  7th  of  August 
1852,  the  lease  being  unexecuted,  a  claim  was  filed  in  the  Court 
of  Chancery  for  specific  performance,  and  on  the  6th  of  May 
1853  an  order  was  made  that  the  insolvent  should  execute  the 
lease  as  prepared  by  the  conveyancing  counsel  in  rotation  ap- 
pointed by  the  Court,  and  pay  the  costs  of  suit     Against  this 
order  he  had  appealed,  and  the  appeal  was  dismissed  with  costs. 
On  the  2nd  of  November  1853  a  second  order  was  made  that 
the  insolvent  should  execute  the  lease  before  the  2nd  of  De 
cember  then  next  ensuing,  and  pay  the  costs  of  the  application. 
On  the  18  th  the  order  was  served  and  the  lease  tendered  for 
execution,    but    the  insolvent   refused   compliance,    and   an 
attachment  issued  upon  which  he  was  taken,  and  committed  to 
prison  on  the  5th  of  April  1854.     On  the  8th  he  was  detained 
by  virtue  of  a  writ  of  attachment  returnable  in  the  Court  of 
Chancery  to  answer  the  Queen,  &c,  indorsed  "  By  the  Court, 
for  not  paying  the  sum  of  512. 4«.  6d.  costs  to  Edward  Lane,  in 
a  cause  wherein  the  said  Edward  Lane  is  complainant  and  the 
within-named  Stephen  Dann  is  defendant*** 

Sargood,  for  the  opposing  creditor,  called  upon  the  Court  to 
dismiss  the  petition.     Section  35.  1  &  2  ^ct.  c  110.  declared 
in  unequivocal  terms  the  dass  of  persons  entitled  to  relief. 
Custody  alone  was  not  a  qualification.     There  must  be  a  cus- 
tody upon  process  for  the  nonpayment  of  a  debt,  or  damage,  or 
costs,  or  a  sum  of  money,  or  for  a  contempt  for  the  nonpayment 
of  a  sum  of  money ;  but  here  the  custody  was  founded  upon  a 
cause  of  imprisonment  which  was  beyond  the  jurisdiction  of  the 
Court.  It  was  wholly  unconnected  with  money,  and  no  payment 
by  the  insolvent  would  relieve  his  position :  his  contempt  could 
only  be  purged  by  executing  the  lease,  which  in  common 
honesty  ought  to  have  been  executed  years  ago.    In  ascertainii^g 
the  cause  of  detention,  the  Court  would  look  only  to  the  copy 
of  causes  annexed  to  the  schedule,   which  would  show  the 
custody  was  for  a  contempt,  in  omitting  to  do  a  particular  act ; 
and  it  would  be  a  matter  of  justice  to  adhere  strictly  to  the  in- 
solvent's right  to  found  a  petition  on  such  an  imprisonment. 
The  effect  of  sustaining  the  petition  would  be  to  strengthen  the 
insolvent's  contumacy,  inasmuch  as  he  would  immediately  go  to 
the  Court  of  Chancery,  and  say.  It  is  not  within  my  power  to 
do  the  act  you  require,  as  I  have  now  no  title  to  the  property 
in  question ;  I  have  petitioned  the  Insolvent  Court,  and  my 
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rights  and  property  aiie  vested  in  the  provisibnal  assignee.  And ' 
where  the  custody  was  partly  pure  oontempt  and  partly  a  debt,  = 
the  insolvent  must  first  purge  his  contempt,  and  then  petition 
on  the  debt. 

Dowse,  for  the  insolTent,  contended  the  petition  was  well 
founded,  and  cited  Cookers  Practice,  p.  43.  It  was  there  expressly 
laid  down  that  where  an  insolvent  was  in  custody  under  an 
attachment  for  the  nonperformance  of  some  specific  act  or  tlung, 
although  he  could  not  upon  such  cause  of  detuner  alone  present 
a  petition  for  relief,  yet,  if  any  other  creditor  should  lodge  a 
detainer  against  him  on  account  of  a  debt,  he  had  a  right,  upon 
such  new  detainer,  to  file  a  petition ;  and  the  Court  would  ad- 
judicate with  respect  to  his  debts,  excepting  the  cause  of  de- 
tainer, which  had  reference  to  the  nonperformance  of  the 
particular  act  required  to  be  done.  Here  there  was  a  distinct 
and  separate  detainer  on  account  of  the  costs,  which,  although 
lodged  by  Mr.  Lane,  was  a  good  foundation  for  the  petition. 


Judgment, 


Mb.  Cohmi8SK>neb  Mubpht  said,  the  opposing  creditor 
having  lodged  a  distinct  detainer  on  account  of  the  costs,  had 
entrapped  himself,  and  given  the  Court  jurisdiction.  He  had 
no  doubt  he  could  discharge  the  insolvent  from  his  debts,  but 
not  from  the  contempt  under  the  first  custody.  The  insolvent 
would  be  remanded  for  fraud,  but  the  case  would  be  adjourned 
for  consideration,  and  to  see  what  course  would  be  taken  by  the 
Lord  Chancellor  upon  the  question  of  contempt. 

Attorneys:  «/.  if  C.  Robinson  ;  and  H»  Scarman. 
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EE  EICHARD  STANLEY. 
Before  Mb.  Commissioner  Murpht. 

J.  S.  one  of  the  IN  April  1853,  Mr.  T.  Spratt,  one  of  the  opposing  creditors, 

had  purchased  the  business  of  an  engineer,  together  with  cer- 
tain plant  and  machinery  for  the  sum  of  952.,  and  shortly  after- 
wards a  partnership  was  effected  with  his  brother,  Mr.  J.  Spratt, 


partners  m  a 
firm,  before 
leayiog  Eng- 
land for 
America, 
placed  in  the 

care  of  the  insolvent,  the  foreman  in  the  bosinesa,  hLs  share  of  the  partnership  property,  and 
agreed,  in  the  ev^ent  of  his  dying  out  of  this  country,  or  not  being  heanl  of,  that  the  same  should 
be  given  over  to  the  insolvent.  Upon  these  facts  coming  to  the  knowledge  of  T.  S.,  the  other 
partner,  he  stated  to  the  insolvent  that  J.  S.  had  no  right  thus  to  dispose  of  the  partnership  pro- 
perty, and  directed  him  not  to  allow  anything  to  be  removed  ftom  the  premises,  which  directioa 
he  promised  to  observe.  On  the  following  day,  during  the  absence  of  T.  S.,  he  sold,  as  he  alleged 
two  lathes  which  had  been  brought  into  the  firm  by  J.  S.,  for  7 1.  10«.,  which  sum  he  subsequently 
paid,  over  to  T.  S.  On  an  action  being  brought  by  the  firm  for  the  value  of  the  lathes,  the  jury 
gave  20/.,  in  addition  to  the  7L  lOs.  already  paid. —  Hddj  the  debt  was  contracted  by  a  breach 
of  trust 
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the  latter  bringing  into  the  concern  some  took  and  two  lathes,      c^fffl, 
Mr.  T.  Spratt,  being  otherwiae  engaged^  was  seldom  en  the     Coubt  for 
premises,  and  the  business  was  conducted  by  his  partner,  who,  ^^  iktolvent 
in  March  1854,  in  consequence  of  domestic  differences,  suddenly      Dsbtors. 
left  England  for  America.     Immediately  upon  this  fact  coming 
to  the  knowledge  of  Mr.  T.  Spratt,  he  called  at  the  premises, 
when  the  insolvent,  who  was  there  engaged  as  a  foreman,  pro« 
duced  a  document,  of  which  the  following  is  a  copy :  — ^ 

"  Bermondsej  Street,  March  29th  1S54. 

"  I  hereby  agree  with  Kichard  Stanley,  of  117^.  Bermondsey 
Street,  South  wark,  to  leave  my  portion  of  engineer's  and  smith's 
tools  in  his  care  till  I  return.  Also  the  profits  of  the  hardware 
shop,  now  situate  at  116.  Bermondsey  Street ;  but  if  I  die  out 
of  this  country,  or  am  never  heard  of,  my  portion  to  be  given 
over  to  the  above-mentioned  Richard  Stanley. 

"  Witness  my  hand,  "  Joseph  Spbatt. 

"  John  Baibd,  59.  Bankside.* 

Mr.  T.  Spratt  at  once  denied  the  right  of  his  brother  thus  to 
dispose  of  the  partnership  property,  and  directed  the  insolvent 
not  to  allow  anything  to  be  removed  from  the  premises  until  he 
received  further  instructions.  The  insolvent  promised  to  observe 
this  direction,  and  received  a  sovereign  for  the  payment  of  current 
expenses.  The  same  day  Mr.  T.  Spratt  proceeded  to  Portsmouth, 
and  having  there  discovered  his  brother  on  board  of  a  vessel, 
received  from  him  a  written  authority  to  dispose  of  his  share  in 
the  partnership  property.  Upon  the  return  of  Mr.  T.  Spratt 
to  London  two  days  after  his  interview  with  the  insolvent,  he 
found  the  two  lathes  had  been  disposed  of  during  his  absence, 
as  the  insolvent  alleged,  for  7/.  10^.  Mr.  Spratt  valued  the 
lathes  at  35/.,  and  requested  to  be  informed  who  the  purchaser 
was,  to  which  the  insolvent  replied,  '^  a  stranger."  Mr.  Spratt, 
not  crediting  this  statement,  inquired  of  Baird,  the  witness  to 
the  document  before  set  out,  and  who  carried  on  business  on  a 
part  of  the  same  premises,  if  he  could  give  him  any  information 
on  the  subject,  to  which  he  replied  in  the  negative.  A  few 
days  afterwards  Mr.  Spratt  served  the  insolvent  with  a  notice 
to  leave  the  premises,  and  to  deliver  up  all  books  and  money  in 
his  possession  belonging  to  the  firm.  With  this  notice  the 
insolvent  complied,  and  paid  over  to  Mr.  Spratt  amongst  other 
sums  the  71  lOs.  alleged  to  have  been  received  on  the  sale  of 
the  lathes,  but  it  was  then  distinctly  stated  that  the  receipt  of 
this  sum  was  not  to  operate  as  a  discharge,  and  that  the  insol- 
vent would  be  held  responsible  in  an  action  for  the  difference 
between  their  real  value  and  the  7/.  lOs*     In  June  1854-  the 
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insoWent  was  ened  in  trover  by  the  firm,  and  pleaded  to  the 
action.  On  the  cause  being  triedi  Baird  was  examined  on  be- 
half of  the  defendant,  and  it  was  elicited  in  his  cross-examina- 
tion that  he  was  the  purchaser  of  the  lathes,  and  that  he  had 
caused  them  to  be  removed  from  the  premises  to  a  house  in  the 
neighbourhood.  The  jury  gave  a  verdict  for  20/.  beyond  the 
72.  lOs.  already  paid.  The  costs  of  the  action  were  taxed  at 
75L  ]3«.  6<Lj  and  the  insolvent  was  arrested  on  the  judgment. 
He  now  petitioned  the  Court  for  his  discharge  under  1  &  2 
Tict  c  110. 

Reed,  for  the  Messrs.  Spratt,  having  called  evidence  and 
proved  the  above  facts,  asked  for  a  remand  under  section  78.,  on 
the  ground  of  a  breach  of  trust. 

Dowse,  for  the  insolvent,  contended  that  the  trust  must  be 
construed  according  to  the  terms  of  the  document  which  created 
it.  The  parties  to  that  document  were  the  insolvent  and  Mr. 
J.  Spratt,  and  it  was  clear  the  latter  had  considered  himself 
justified  in  withdrawing  from  the  partnership  the  property 
which  he  had  brought  into  the  concern,  and  which,  he  having 
withdrawn,  placed  under  the  insolvent's  control,  to  be  abso- 
lutely his  on  the  occurrence  of  either  of  two  contingencies. 
Mr.  J.  Spratt  was  still  abroad,  and  if  a  breach  of  trust  had  been 
committed  he  was  the  person  injured.  It  was  true  the  name  of 
the  firm  had  been  used  in  the  action,  and  for  the  purposes  of  the 
opposition,  but  the  only  complaining  person  substantially  before 
the  Court  was  Mr.  T.  Spratt,  whose  share  in  the  partnership 
elBects  was  still  intact,  and  whose  property  had  not  been  damni- 
fied. 


Judgment 


Mb.  Commissioneb  Mubphf  said  he  had  endeavoured  in 
vain  to  discover  a  loop-hole  for  the  insolvent,  but  the  facts 
forced  him  to  the  conclusion  that  a  gross  fraud  had  been  com- 
mitted. There  was  a  degree  of  suddenness  about  the  sale  that 
could  not  be  accounted  for.  It  occurred  during  the  absence  of 
Mr.  Spratt,  and,  moreover,  after  the  insolvent  had  been  ex- 
pressly directed  not  to  allow  anything  to  be  removed  from  the 
premises.  If  he  did  sell  the  property,  believing  the  price  ob- 
tuned  to  be  the  full  value,  there  was  no  accounting  for  his 
falsehood  when  interrogated  on  the  subject ;  and  the  pretended 
ignorance  of  Baird  when  applied  to  for  information,  presented 
the  strongest  corroborative  evidence  of  the  insolvent's  dis- 
honesty. 

Bemanded  eight  calendar  months  from  the  date 
of  the  vesting  order  for  a  breach  of  trust. 

Attorneys :  J.  Rosson ;  and  H,  M.  Ody. 
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RE  BAILEY. 
Before  Mb.  Commissioner  Fonblanque. 

A.  PETITION  for  adjudication  in  bankiniptcy  was  this  day 
presented  against  Edward  Hodges  Bailey;  a  sculptor  and  mem- 
ber of  the  Boyal  Academy  of  Arts.  The  act  of  bankruptcy 
was  a  declaration  of  insolvency  filed  by  Bailey,  in  which  he 
described  himself  as  a  ^^  sculptor,  dealer  in  marble,  dealer,  and 
chapman."  The  deposition  as  to  trading  was  as  follows :  — 
**  Edgar  George  Papworth,  of,  &c.,  being  sworn  and  examined, 
&c.,  on  bis  oath  saith,  that  he  has  known  the  said  Edward 
Hodges  Bailey  for  the  space  of  five  years  now  last  past,  during 
all  which  time  the  said  Edward  Hodges  Bailey  did  use  and 
exercise  the  trade  and  business  of  a  sculptor  and  dealer  in 
marble,  and  that  as  a  sculptor  he  has  bought  marble  and  other 
materials,  and  worked  and  converted  the  same  into  busts  and 
figures  by  himself  and  hired  servants ;  and  by  selling  the  same 
so  worked  and  converted,  and  by  the  buying  of  marble  in  the 
rough  state  and  selling  the  same  at  a  profit,  has  sought  and 
endeavoured  to  obtain  his  livelihood  thereby,  as  others  of  the 
same  trade  and  business  usually  do." 

Mb.  Commissioneb  Fonblanque  doubted  whether  the  busi- 
ness of  a  sculptor  was  of  itself  within  the  meaning  of  the  Bankrupt 
Law  (a);  but  upon  being  satisfied  that  there  had  been  frequent 
dealings  in  marble  in  an  unworked  state,  and  that  artizans  had 
been  regularly  employed  in  working  upon  the  busts  and  figures, 
and  paid  by  Bailey,  his  Honour  was  pleased  to  adjudicate  him  a 
bankrupt. 

Solicitor:  Maheto. 
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A  sculptor  is 
not  a  trader 
within  the 
meaning  of 
the  Bankrupt 
Law  (12  &  13 
Vict  c.  106. 
8. 65.).     But 
he  can  be 
made  a  bank- 
rupt as  a 
dealer  ii) 
marble,  and 
as  a  worker 
of  goods  and 
commodities. 

Statement 


[It  18  within  the  knowledge  of  the  Reporter  that  it  is  the  custom  of  sculptors 
to  employ  persons  to  work  upon  the  marble  up  to  a  certain  state  bj  means 
of  a  mechanical  process,  bj  which  the  original  model  is  copied  with  more  or 
less  accuracy ;  the  sculptor  afterwards  does  himself  what  may  be  necessary 
to  perfect  the  work.  It  would,  therefore,  seem  that  sculptors  come  within 
the  meaning  of  the  Bankrupt  Laws.] 


(a)  12  &  13  Vict.  c.  106.  s.  65. 
The  general  words  of  the  section 
are  as  follows :  —  *'  All  persons 
who  either  by  themselves,  or  as 
agents  or  factors  for  others,  seek 


their  living  by  buying  and  selling, 
or  by  buying  or  letting  for  hire,  or 
by  workmanship  of  goods  or  com- 
modities, shall  be  deemed  to  be 
traders,*'  &c. 


JudgmtnL 
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EXP  ARTE  ANDORSEN,  IN  RE  MANICO. 

Before  Mb.  Commissioner  Eyans. 

X  HIS  case  came  on  .on  the  petition  of  Messrs.  Andorsen^  mer- 
chants, of  Bordeaux.  The  facts  stated,  as  far  as  they  are  mate^ 
rial,  are  as  follows :  —  The  bankrupts,  who  carried  on  business  in 
London,  wrote  to  the  petitioners  to  ship  to  them  a  cargo  of  brandy 
and  wine,  which  the  petitioners  accordingly  shipped  and  sent  on 
the  27th  of  May  1852,  forwardbg  to  the  bankrupts  at  the  samiQ 
time  bills  of  lading  for  the  cargo  and  bills  of  exchange  to  be 
accepted  by  them.  The  bills  were  returned  to  the  ptBtitioners, 
accepted  by  the  bankrupts.  On  the  10th  of  June  the  cargo 
arrived  in  London,  and  was  shortly  afterwards  warehoused  in 
the  London  docks  in  the  name  of  the  captain  of  the  ship. 

The  adjudication  in  bankruptcy  took  place  on  the  14th  of 
June.  The  official  assignee  was  appointed  on  the  15th,  and 
assignees  were  chosen  and  appointed  on  the  24th  of  the  same 
month  respectively.  The  bills  of  lading  were  in  the  hands  of 
the  assignees  at  the  time  when  the  shipments  arrived  in  Lon- 
don, and  the  bankrupts  had  not  in  any  manner  dealt  with  them. 
The  petitioners  stopped  the  delivery  of  the  goods,  but  after- 
wards gave  them  up  to  the  assignees  to  avoid  litigation.  They 
were  afterwards  sold  for  175/.  155.^  which  sum  is  now  in  the 
hands  of  the  a3signees.  No  payment  has  ever  been  made  to 
the  petitioners  in  respect  of  the  bills  of  exchange. 

The  petition  prayed  that  the  assignees  might  be  ordered  to 
pay  to  them  the  proceeds  of  the  sale,  upon  their  undertaking  to 
give  up  the  bills  of  exchange.  The  statements  in  the  petition 
were  verified  by  the  affidavit  of  the  petitioners  deposing  in 
general  terms  that  the  facts  there  stated  were  true. 

Aspland,  for  the  petitioner,  relied  upon  Edwards  v. 
Brewer  {a\  JiomesT.  Griffin  (b),  Crcaoahay  v.  JE4ideS'(c);  and 
upon  the  fifict  that  it  did  not  appear  that  the  consignees  surren- 
dered that,  right  to  the  cargo  when  they  gave  it  up  to  the 
assignees. 

Linklaierf  (Solicitor)  for  the  assignees^,  argued  that  the 
bills  returned  accepted  to  tiie  petitioners  were  equivalent  to 
payment  for  the  shipments,  and  that  they  might  be  proved  for 
und^  the  bankruptcy,  and,  therefore,  there-  was  no  right  of 
stoppage  in  the  vendors.  But  assuming  that  there  was  a  stop- 
page, there  was  a  subsequent  release  by  the  consent  of  tha 


(a)  2  M.  &  W.  375. 


(fi)  Ibid.  623. 


(c)  1  B.  &  C.  181. 
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▼endors,  who  had  a  fall  knowledge  of  the  fects,  and  the  goods 
became  absolutdfy  vested  in  the  assignees.  Bat  it  does  not 
appear  in  evidence  that  any  stoppage  ever  flictaally  took  plaoe^ 
and  no  question  has  ever  been  raised  npon  the  matter  from 
1852  to  the  present  time. 

Mr.  Commisooner  Evans.  Are  the  petitioners  prepscred  to 
prove  the  stoppage  ? 

Aspland.  That  fact  is  stated  in  the  petition,  and  is  supported 
by  the  affidavit  of  the  petitioners. 

Mb.  CoiiMissiONBB  EvAKS.  That  is  not  snffidetit.  Spe^ 
fSAc  evidence  ought  to  be  adduced  by  the  petitioners  to  prove 
how  and  when  the  stoppage  took  place.  Without  that  I  do  not 
think  they  have  any  hcus  standi  here.  Would  a  mere  general 
allegation  sustain  trover  against  assignees  in  possession  ?  The 
petition  must  be  dismissed. 

Solicitors :  Linklater;  and  Dodd^  Grueber,  ^*  RouselL 


1855. 


cottbt  op 
Bankruptct. 

Ez^ARtS 

Amdorsen, 

nf  RB 

MAirlod. 

JvdgimtnU 


EXFARTE  FISHER,  IN  RE  STEWART. 

Court  of 
Before  Mb.  CoHMISSIOKBB  FoNBI/AKQUB.  Bankruptcy. 

X  HIS  case  was  heard  on  the  petition  of  William  tHsher,  C.  and  s. 
stating  (as  far  as  is  material)  that  Stewart,  the  bankrupt,  and  tu^^a^hi 
one  Coles,  carried  on  business  in  partnership  under  the  style  of  partnership 
Coles  and  Company.     According  to  the  terms  of  the  deed  of  styie'of  c.  & 
partnership,  dated  the  8th  of  September  1854,  the  capital  of  the  Co.    a  after- 
firm  was  to  consist  of  720/.,  of  which  sum  the  bankrupt  was  to  from  the  firm 
contribute  5007.  and  Coles  2201.  and  iii  case  of  dissolution,  the  T'^  ^,^?      ^ 

,  .      1  •     t  11  1  knowledge  of 

share  m  the  capital  was  to  be  returned  to  each  partner  respect-  the  joint 
ively.     The  profits  of  the  business  were  to  be  equally  divided  dS^i^tTo'n*^* 
and  each  partner  was  to  pay  his  separate  debts  out  of  his  own  ▼aaadvertued* 
moneys,  and  to  indemnify  his  copartner  and  the  stock  and  t^aed^e* 
capital  of  the  firm  against  the  same.  »  business  in  hit 

The  partnership  was  fissolved  by  parol  on  the  19th  of  He  was  after- 
December  1854,  when  it  was  agreed  that  the  bankrupt  should  ^^^*^" 
carry  on  the  business,  and  t^ke  upon  himself  the  debts  and  bankrupt 
liabilities  of  the  firm,  and  that  he  should  pay  Coles  80/.  on  his  ^"^^rehi  ^ 
retirement  from  the  business.  property  was 

The  dissolution  was  advertised  in  the  London  Gazette^  and  a  and  di^i^tion 

printed  circular  was  sent  by  Coles  to  most  of  the  creditors  of  of  the  bank- 
rupt, and 
belonged  to 
his  separate  estate.    The  petition  of  joint  creditors  to  be  at  liberty  to  prove  against  the  partner- 
ship property  dismissed. 

7  2 
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Court  op 
Bamkruptgt. 


EXPA&TE 

Fishes, 

IN  BK 

Stewart. 
Statement 


the  firm  of  Coles  and  Company,  viz.,  "  I  beg  leave  to  inform 
you  that  I  have  dissolved  partnership  as  one  of  the  firm  of 
Coles  and  Company,  (see  London  Gazette^  December  19th  1854) 
having  relinquished  and  transferred  all  assets,  outstanding  debts, 
and  liabilities,  into  the  hands  of  Mr.  G.  C.  Stewart,  [the  bank- 
rupt] one  of  the  above-named  firm,  to  whom  s^plication  is 
henceforth  to  be  made  in  all  matters  connected  therewith. 
Signed,  John  Coles,  late  partner  in  the  firm  of  Coles  and 
Company."  Prior  to  the  dissolution  the  bankrupt  informed  his 
partner  that  he  had  no  private  debts.  The  petitioner  supplied 
goods  to  the  partnership  to  the  amount  of  209/.  4^.,  for  which 
he  drew  bills  of  exchange,  which  were  accepted  by  the  firm, 
but  which  were  dishonoured  at  maturity.  Pending  the  arrange- 
ments for  dissolution  between  Coles  and  the  bankrupt,  the 
petitioner  and  one  Mr.  Prior,  who  were  then  the  only  creditors 
of  the  partnership  to  any  considerable  amount,  were  requested 
by  the  bankrupt  and  Coles  to  take  back  a  portion  of  the  stock 
which  they  had  each  sold  to  the  firm,  which  they  each  con- 
sented to  do,  and  the  stock  was  accordingly  taken  by  the 
petitioner  and  Mr.  Prior,  and  regularly  invoiced  to  them  re- 
spectively at  the  price  at  which  they  had  been  sold  to  the  firm. 
At  this  time  it  appeared  that  the  firm  of  Coles  and  Company 
was  perfectly  solvent,  and  that  they  had  assets  to  the  extent  of 
40«.  in  the  pound. 

After  the  dissolution  the  bankrupt  continued  to  carry  on  the 
business  down  to  the  month  of  February  1855,  when  he  called 
his  creditors  together,  and  submitted  to  them  a  balance  sheet  or 
statement  of  his  afiairs,  dated  the  7th  of  February  of  the  same 
year,  by  which  it  appeared  that  he  was  indebted  to  his  father 
in  the  sum  of  SOOL  and  upwards,  which  debt  was  thus  entered 
in  his  balance  sheet,  viz.,  ^^  1854,  September.  To  Andrew 
Stewart,  for  cash  advanced  upon  my  joining  Mr.  John  Coles, 
and  subsequent  loans  and  liabilities,  5962.  125.  6d.  To  ditto, 
prior  to  that  period,  260/.  =  8567.  12^.  6^." 

The  bankrupt  then  offered  the  joint  creditors  of  the  firm  a 
composition  of  six  shillings  in  the  pound,  which  they  declined 
to  take,  considering  that  they  were  entitled  to  the  assets  of  the 
firm,  which  were  believed  to  be  sufficienttopay  twenty  shillings 
in  the  pound.  But  the  bankrupt  was  advised  that  the  assets 
were  divisible  amongst  his  separate  creditors.  The  adjudication 
in  bankruptcy  took  place  on  the  19th  of  February,  on  the 
petition  of  the  bankrupt's  father. 

At  the  meeting  for  the  choice  of  assignees,  the  petitioner 
tendered  a  proof  for  his  debt,  when  the  choice  was  adjourned, 
and  the  petitioner  was  to  be  at  liberty  to  present  a  petition. 
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setting  out  the  facts  upon  which  his  claim  to  proof  against  the 
separate  estate  of  the  bankrupt  arose.  The  prayer  was  that  it 
might  be  ordered  that  the  stock-in-trade  and  effects  of  the  firm 
of  Coles  and  Company,  as  well  as  the  outstanding  debts  due  to 
the  copartnership  continued  and  are  the  joint  assets  of  that 
firm,  and  are  liable  to  pay  the  joint  creditors  of  the  firm  in 
priority  to  the  separate  creditors  of  the  bankrupt. 

It  was  proved  that  the  petitioner  and  Mr.  Prior  were  con- 
suited  by  Coles  and  the  bankrupt,  prior  to  the  dissolution,  as  to 
the  best  mode  of  carrying  on  the  business.  Coles  being  at  that 
time  utterly  unable,  from  bad  health,  to  continue  to  assist  in  the 
afiTairs  of  the  partnership. 

Norton  (  Solicitor)  for  the  petitioner. 

The  dissolution  does  no  more  than  declare  that  the  affairs  of 
the  partnership  should  be  carried  no  further  than  for  the  pur- 
pose of  winding  up.  If  it  were  otherwise,  it  would  be  a  temp- 
tation for  partners  on  a  dissolution  to  divide  their  debts,  and 
then  to  procure  themselves  to  be  made  bankrupt,  and  so  shut 
out  the  joint  creditors  from  any  participation  in  the  assets  of 
the  firm.  The  shortness  of  time  between  the  dissolution  and 
the  bankruptcy  raises  the  suspicion  of  a  fraudulent  intention  in 
the  dissolution.  He  cited  Exparte  Williams  (a),  and  Exparte 
Muffin,  (i) 

Lawrance  (Solicitor)  for  separate  creditors. 

Notice  of  dissolution  was  given  in  the  Gazette^  and  a  private 
circular  was  sent  tb  the  creditors.  After  the  dissolution  the 
style  of  the  firm  was  altered,  and  the  business  was  continued  in 
the  name  of  the  bankrupt.  Thus  the  joint  assets  became  in  the 
order  and  disposition  of  the  bankrupt,  and  belong  now  to  his 
separate  estate.  Such  a  result  was  probably  not  contemplated 
by  the  partners.  To  presume  otherwise  would  be  to  raise  the 
imputation  of  finud,  which  has  not  been  established  by  the  other 
side :  Exparte  Fell  (c),  Exparte  Rowlandsan  (d),  Exparte 
Wheeler  (e)y  Exparte  Freeman  (ff),  Exparte  Leaf  (h),  Exparte 
Clarkson  (t),  Exparte  Kennedy.  (A) 

Mr.  Commissioner  Fonblanque.  To  take  this  case  out 
of  the  rule  in  Exparte  Ruffin  and  subsequent  authorities, 
fraud  must  be  distinctly  proved.  The  evidence  has  shown  that 
the  contemplated  dissolution  of  partnership  between  Coles  and 
the  bankrupt  was  known,  and  in  some  degree  assented  to,  by 
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COUBT  OF 

Bakkrdftct. 


(a)  11  Ves.  3. 
hS  6  Ves.  119. 
(e)  10  Ves.  347. 

(d)  I  Rose,  41 Q. 

(e)  Buck,  25. 


(g)  Buck,  471. 
(A)  1  Dea.  176. 
(t)  4Dea.&Ch.56. 
(A)  1  De  G.  M*N.  &  G.  (Bktcy.) 
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FUHBB, 

Stswart. 
Judgment. 


the  separate  creditors ;  it  is,  therefore^  impossiUe  to  beUeve  diat 
any  fraud  was  intended.  I  am  compelled  to'  dedde,  in  con- 
formity with  the  established  authorities,  the  partnership  pror 
perty  was  in  the  order  and  disposition  of  the  bankrupt  at  the 
time  of  his  bankruptcy,  and  belongs  to  his  separate  estate. 

The  petition  was  dismissedj  without  costs. 

Solicitors :  Lawrance  jp  Flews;  and  Norton. 


IN  BE 


Court  of 
Bahkbuptot. 

Proof  on  a  bill 
of  exchange 
accepted  by 
bankrupt's 
wife  Fleeted. 


J.N  this  case  a  proof  was  tendered  on  a  bill  of  exchange 
accepted  by  the  bankrupt's  wife. 
There  was  no  argument. 

Mb.  Commissioner  Fokblanqub  was  of  opinion  that  the 
wife's  power  to  bind  her  husband,  as  his  agent,  for  debts  incurred 
in  the  purchase  of  articles  of  necessity,  did  not  extend  so  far  as 
to  entitle  her  to  pledge  his  credit  on  a  negotiable  instrument 

Proof  rejected. 


coubt  pob 

Rbldsf 

OP  Insolyent 

Dbbtobs. 

Jan»  27. 

Where  an 
insolrent  baa 
been  dis- 
charged under 
1  &  2  Vict 
c.  110.,  and  is 
subsequentlj 
committed  on 
a  judgment 
for  the  non- 
payment of 
a  debt  which 
IS  set  ont  in 
the  schedule, 
this  Court  has 
no  power  to 
grant  a 
discharge. 

Judgfoent, 


RE  ALFEED  JOSEPH  CHRISTY. 
Before  Mb.  Commisbionsb  Mi^bpht. 

JtlUGHES  applied  for  a  discharge  to  issue  under  the  following 
circumstances.  The  insolvent  had  petitioned  the  Court  under 
the  1  &  2  Yict.  c  110.,  and  had  been  discharged;  subsequently 
be  had  appeared  at  a  County  Court  in  answer  to  a  judgment 
summons,  which  had  been  issued  at  the  suit  of  a  creditor  whose 
debt  was  duly  inserted  in  the  schedule.  The  Judge,  notwith- 
standing the  discharge,  had  ordered  him  to  be  committed^  and 
he  was  now  in  prison. 

Mb.  Commissionbb  Mubpht  said  he  regretted  he  had  no 
power  to  interfere.  The  Protection  Statutea  authorized  this 
Court  under  similar  circumstances  to  grant  relief;  but  sec- 
tion 90.  of  1  &  2  Vict  c.  110.  referred  insolvents  who  should  be 
arrested  after  their  discharge  on  account  of  debta  which  were 
inserted  in  their  schedules,  to  the  Court  out  of  which  the  pro- 
cess issued.  The  process  here  had  issued  from  the  County 
Court,  and  the  application  must  be  refused. 

Attorney:   Wells. 
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BE  GEORGE  HAREOD,  Court  fob 

Rbubf 

Before  Mb.  Commissioneb  Phillips.  of  Inbolvbht 

Dbbtobs. 
N  1846  the  insolvent  had  been  discharged  under  1  &  2  Vict.        Feb.  8. 
c  110.,  and  the  debts  then  owing  amounted  to  571/.  13,^.  lOd.  Where  an 

insolvent  ***^ 

He  had  since  contracted  fresh  debts  to  the  amount  of  82/.  Os.  7d.,  been  dis- 
and  he  now  petitioned  fur  relief  under  the  Protection  Statutes  ^^^^^^^^ 
as  a  trader  owing  less  than  300/.  Vict  c  iio.» 

andftnbee- 
qnently  peti-    ) 

Mb.  Commissioner  Phillips  said,  where  an  insolvent  had  tions  nnder 
been  discharged  under  the  1  &  2  Vict,  a  110.,  and  subsequently  statntcs  m* a"^ 
petitioned  the  Court  under  the  Protection  Statutes,  as  a  trader  trader  owing 
owing  less  than  300/.,  his  practice  had  hitherto  been  to  take  into  in  eetimatSng  * 
consideration,  under  the  second  insolvency,  the  debts  owing  ^???^**^^ 
under  the  first,  and  if  together  thej  exceeded  300/.,  to  dismiss  those  owing 
the  petition;  but  as  his  Brother  Commissioners  had  decided  ^^^j 
otherwise  (a),  and  as  it  was  desirable  that  an  uniformity  of  prac-  will  not  be 
tice  should  prevail,  he  should  defer  to  their  opinions,  and  for  the  ^^aSSion. 
future  he  should  not  take  such  debts  into  consideration. 

Petition  sustained. 
Attorney :   Vauffhan. 

(a)  B€  Archer^  2  BanL  & Insolv.  Bep.20.;  Re  Hanee^  11  L.  T.  373—485. 

f- 

Ck>T7BT  FOB 

RE  JOHN  MESSENDEN.  of  £SS^?i«T 

Before  Mb.  Comhissioneb  Mubphy.  p^  ^ 

I JN  the  6th  of  February  the  insolvent  had  been  heard  on  his  Where  an 
first  examination,  and  a  day  was  named  for  his  final  order.     On  committed  to 
the  7th  he  appeared  at  the  Clerkenwell  County  Court  to  answer  P™*°  ^  *^® 
a  judgment  summons  which  had  been  issued  against  him  at  the  Connty  Court 
suit  of  a  creditor  whose  debt  was  inserted  in  the  schedule.    'He  ^^^.  l}^^' 

ment  sum- 
had  produced  his  protecting  order  to  the  Judge,  who,  notwith-  mons,  between 

standing,  ordered  him  to  be  committed  to  Whitecross  Street  ^  uSSm 

Prison  for  a  period  of  fourteen  days,  and  he  was  now  in  custody  order  and 

J       .,    ,       J  "  final  order» 

under  that  order.  for  ^i^^  non« 

These  facts  being  verified  by  an  affidavit,  payment  of  a 

^  '^  debt  which  IB 

inserted  in  the 

Mb.  Commissiokeb  Mubpht  said  he  should  grant  a  war-  schedule,  and 

o  in  respect  to 

rant  for  his  discharge  forthwitL  which  he  is 

protected  from 

Attorney:  Dameu  process, this 

Court  will 
grant  a  dis- 
charge. 

F  4 


[^ 
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coukt  pob 
Relief 
OF  Insolvent 
Debtors. 

Feb.  20. 

Where  an 
insolTent  is 
opposed  on  the 
groand  of  a 
breach  of 
promise  of 
marriage,  this 
Court  will  not 
rehear  the 
case,  but  will 
estimate  the 
length  of  the 
remand  bj 
considering 
the  situation 
in  life  of  the 
parties  to  the 
action,  and 
the  amount  of 
damages 
recoTered. 


Judgment 


RE  WILLIAM  MOLE. 
Before  Mb.  Commissioneb  Mubfhy. 

In  October  1853  the  opposing  creditor,  by  her  next  friend, 
had  sued  the  insolvent  for  a  breach  of  promise  of  marriage,  and 
judgment  was  obtained  by  default  In  November  of  the  same 
year  the  damages  were  assessed  at  25/.  The  costs  were  sub* 
sequently  taxed  at  32/.;  and  in  December  1854,  the  insolvent 
was  taken  in  execution  upon  the  judgment.  He  now  petitioned 
for  a  dischai^e  under  1  &  2  Vict.  c.  110.,  describing  himself  as 
an  assistant  to  a  bookseller.  There  was  no  debt  in  the  sche- 
dule but  that  of  the  detaining  creditor,  who,  it  appeared,  was 
a  domestic  servant. 

Reed  proposed  to  call  evidence  of  the  facts  relating  to  the 
breach  of  the  promise  of  marriage. 

Dowse,  for  the  insolvent,  objected,  and  contended  the  case 
had  been  already  heard  and  determined,  and  the  only  question 
remaining  was  the  remand  to  be  pronounced. 

Mb.  Commissioneb  Mubpht  said  he  had  but  one  duty  to 
perform.  All  the  facts  of  the  case  had  been  brought  before  a 
competent  tribunal,  and  25/.  had  been  awarded  as  the  measure 
of  damages  sustained  by  the  plaintiff.  This  Court  would  not 
rehear  the  facts,  but,  in  estimating  the  length  of  the  remand, 
would  look  to  the  situation  in  life  of  the  parties  to  the  action, 
and  the  amount  of  damages  recovered.  A  long  period  had  elapsed 
between  the  cause  being  heard  and  the  arrest  of  the  insolvent. 
He  thought  justice  would  be  done  by  remanding  the  insolvent 
for  three  calendar  months  from  the  date  of  the  vesting  order. 

Remanded  accordingly. 

Attorneys :  Philp  ;  and  M.  Lewis, 


coubt  fob 

Belief 

OF  Insolvent 

Debtors. 

Feb.  21. 

Where  an 
insolvent  fiuls 
to  describe 
himself  of  all 
the  places 
where  he  has 

resided  daring   had  removed  two  lathes  to  sovde  premises  in  Britannia  Street, 

the  six  months 
next  imme- 
diately preceding  the  date  of  his  petition,  the  petition  will  be  dismissed. 


RE  WILLIAM  BENNETT. 
Before  Mr.  Commissioner  Murphy. 

X  HE  insolvent,  who  described  himself  as  a  pearl  stud  and 
button  maker,  came  up  on  his  first  examination,  supported  by 
Nicholls. 

It  appeared  that  shortly  before  the  date  of  his  petition  he 
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where  he  had  resided  for  three  weeks.     The  lathes  were  not      ,  ^^^^'  , 
mentioned  in  the  schedule,  and  he  had  not  described  himself  as     Ck>imT  for 

of  Britannia  Street  ....  <>'  In^bnt 

Sargoodj  for  the  opposing  creditor,  said,  setting  aside  the      Debtobb. 
question  of  property  which  had  been  removed,  and  not  accounted        ~ 
for,  it  was  clear  the  petition  could  not  stand,  the  description      Bennett. 
being  insu£5cient. 

Mb.  Commissioner  Mubpht.    I  am  afraid  there  is  no  help     JudgmmL 
for  it.    Britannia  Street  is  wholly  omitted  in  the  description, 
and  the  petition  must  be  dismissed. 

Attorney :   Wslh. 


Court  fob 

RE  ROBERT  HALL.  •    Rblie» 

OF  Insolyent 

Before  Mb.  Commibsionbb  Phillips.  Debtors. 

1  HE  insolvent,  who  described  himself  as  a  publican,  came  up  where  a 
on  his  adjourned  interim  order.  ^^!l?l?S®'  ^^^ 

protecuOD 

It  appeared  that  within  three  months  of  the  date  of  his  peti-  parts  with  or 
tion,  he  had  assigned  the  whole  of  his  furniture  and  fixtures  to  ^^^^^^ 
his  brewers  by  a  bill  of  sale  to  secure  a  past  debt.     The  date  for  the  neces- 
of  this  transaction  was  incorrectly  stated  in  the  schedule,  it  ^fhi^uf^and 
being  there  alleged  to  have  occurred  so  far  back  as  June  1854.  ^unilj*  ^nd 

1.  -,.  1  i«i/»i  •  the  necessary 

A  creditor  opposed  m  person,  and  complained  of  the  assign-  expenses  of 
ment,  and  called  for  the  production  of  the  bill  of  sale,  which,  l»i«.  Petition, 
upon  being  produced,  disclosed  the  inaccuracy  of  the  date  in  ordinary 

three  months 

Mb.  Commissioneb  Phillips  said  the  incorrect  date  given  ^i^^M^peti- 
to  the  assignment  in  the  schedule  was  a  suspicious  circumstance ;  tion,  the 
however,  the  bill  of  sale  put  the  insolvent  out  of  Court.     The  ^  dismissed, 
allegation  in  the  petition  that  he  had  not  parted  with  or  charged      Judgmenf. 
any  of  his  property  within  three  months  of  the  date  of  filing 
the  petition,  was  untrue.     The  case  was  not  within  the  ex- 
ceptions allowed  by  the  law,  and  the  petition  must  be  dis- 
missed. 

Attorney:  Marshall. 
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Court  iok 
Rbldsf 

or    hUBOLYMXIT 
DEBTOB8. 

Feb.  22. 

R,  apeli* 
tioner  for 
protection, 
haying  placed 
a  phaeton  in 
the  posseaioo 
of  a  sister 
shortly  before 
the  filing  of 
his  petition, 
accounted  for 
tiie&ctby 
stating 
he  had  sold 
the  same  to 
her  husband 
two  years 
sinccb    The 
Conrt,  he^ 
lleying  soch 
statement  to 
be  a  stratagem 
todefraod 
thecrediton 
of  their  just 
ri^ts,  dis- 
missed the 
petition. 

Siaimml. 


Argument 


BE  JOHN  EDWARDS. 

Before  Mr.  Commissioner  Phillips. 

L  HE  insolvent^  who  described  liimself  as  a  general  shopkeeper 
and  cab  proprietor,  came  up  on  his  adjourned  interim  order. 
It  was  elicited  in  examination  that  between  two  and  three 
months  before  the  filing  of  his  petition  he  had  placed  in  the 
possession  of  a  Mrs.  Hill^  a  sister,  a  phaeton  which  he  swore 
he  had  sold  to  her  late  husband  about  two  years  since  for  15L 
He  admitted  he  had  had  the  constant  use  of  it  &om  the  time  of 
the  sale  up  to  the  period  of  its  being  sent  to  Mrs.  Hill,  and 
alleged  as  the  reason  the  death  of  his  brother-in-law  shortly 
after  the  purchase,  and  that  he  had  never  since  been  required 
to  deliver  it  up.     He  had  never  communicated  to  his  sister 
the  purchase  her  husband  had  made,  and  she,  on  cross-examin- 
ation, admitted  that  she  bad  never  heard  of  the  transaction 
until  the  insolvent  brought  the  phaeton  to  her  house.     She  had 
heard  the  insolvent  was  in  difficulties,  and  to  assist  him  had 
repurchased  his  horse  and  cab  from  the  auctioneer  to  the  Court, 
which  she  now  permitted  him  to  use.     It  was  sworn  to  by  the 
insolvent,  and  corroborated  by  his  wife,  that  the  grocery  busi- 
ness had  been  carried  on  by  his  eon  since  June  1854,  but  the 
son,  on  examination,  denied  the  feet,  and  stated  he  had  never 
participated  in  the  profits,  and  that  his  mother,  who  managed 
the  business,  had  never  accounted  to  him  for  the  money  it 
produced.    It  appeared  that  in  June  1854  the  opposing  cre- 
ditor, a  com  dealer,  had  insisted  on  the  payment  of  his  account, 
when  the  insolvent  had  stated  *^  He  had  no  money,  and  that  he 
should  do  as  other  people  had  done  before  him,  and  go  through 
the  Court.'* 

He  subsequently,  however,  gave  a  Judge's  order,  under 
which  the  debt  was  to  be  paid  on  the  30th  of  November. 
On  the  1st  of  December  he  filed  his  petition  under  the  Protect 
tion  Statutes. 

Sargoody  for  the  opposing  creditor^  commented  on  the  above 
facts,  and  contended  the  insolvency  was  concerted  and  fraudu- 
lent, and  that  the  petition  should  be  dismissed. 

NicholUy  for  the  insolvent,  urged  there  was  no  evidence  of 
collusion;  and  if  the  transaction  respecting  the  phaeton  had 
not  been  a  bond  fide  one,  there  was  no  reason  to  induce  the 
insolvent  to  deliver  it  up  when  he  did,  inasmuch  as  at  that  time 
there  was  no  impending  execution,  and  he  had  no  distress  for 
rent  to  fear.  With  regard  to  the  grocery  shop,  the  creditors 
had  sustained  no  injury,  for  if  it  was  of  any  value,  it  was  as 
free  to  them  now  as  ever. 
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Mb.  Commissiok£B  Phillips  said  the  case  was  an  experi- 
ment on  the  indulgence  of  the  law  and  the  credulity  of  the  Court  pob 
Court.  It  was  impossible  to  consider  the  evidenoe  and  not  opSsSvknt 
come  to  the  conclusion  that  the  insolvency  was  concocted.  Dsbtobs. 
Mrs.  Edwards  swore  to  that  which^  if  the  son  was  to  be  be- 
Ueved,  was  utterly  false ;  she  swore  she  managed  the  grocery  £i>i>?AaDe. 
business,  and  aooounted  to  bim  (ot  the  proceeds ;  he  swore  j^dgmenu 
he  never  bad  anything  to  do  with  it,  and  never  participated  in 
the  profits.  It  was  a  frightful  picture  to  see  a  husband  calling 
a  wife  to  prove  that  which  he  well  knew  never  existed.  The 
learned  counsel  for  the  insolvent  bad  seen  where  the  shoe 
pinched,  and  apparently  attached  but  little  importance  to  the 
conversation  winch  occurred  between  the  oppodng  creditor  and 
the  insolvent  in  June  1854.  It  was  clear  the  insolvent  then 
contemplated  a  petition  for  relief,  for  he  said  **  He  should  do 
as  other  people  had  done  before  him>  and  go  through  the  Court'' 
According  to  the  swearing,  the  giving  up  of  the  phaeton  must 
have  occurred  in  October ;  and  the  insolvent  had  sworn  that 
he  then  had  no  intention  of  coming  to  this  Court ;  but  it  was 
plain,  from  the  conversation  before  referred  to,  that  he  did  con- 
template the  present  appliction  so  far  back  as  June  1854. 
And  it  was  equally  clear  that  before  the  30th  of  November 
had  arrived,  when  the  payment  under  the  Judge's  order  would 
be  due,  the  phaeton  had  gone  out  of  the  insolvent's  possession, 
and  was  in  the  coach-house  of  Mrs.  HilL  On  the  first  of  the 
next  month  his  petition  was  filed.  Who  could  doubt  that  the 
etory  was  concocted  ?  The  phaeton  was  bought  for  24tL  or  28/. 
aold  for  15/*,  and  that,  according  to  dates,  about  the  very  time 
of  the  purchaser's  death.  It  was  kept  for  two  years  after  it 
had  become  the  property  x>f  another  person,  and  then  given 
up  to  a  sister  who  did  not  know  she  had  any  interest  in  it 
He  believed  the  whole  statement  was  a  stratagem  to  defiraud 
the  creditors  of  their  just  rights.  The  Act  was  made  for  the 
unfortunate,  who  had  fallen  into  difiiculties  through  misfortune^ 
and  not  for  those  who  dishonestly  endeavoured  to  defraud  their 

oreditorat 

Petition  dismissed* 

Attorney:  M'Duff. 
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Court  fok 

Relief 

07  Insolyekt 

DE9TO&8. 

Feb,  23. 

The  insolyent 
described 
himself  as  a 
maDager  to  an 
insurance 
compaoy. 
He  had  been 
engaged  in 
that  capacity 
by  two  in- 
surance com- 
panies, but  he 
had  not  de- 
scribed himself 
specifically  of 
either. 
JSeU^the 
description 
-was  insuffi- 
cient, and 
petition  dis- 
missed. 

ArgumenL 


Judgment 


RE  CHARLES  WILLIAM  SEVAN. 
Before  Mr.  Commissioneb  Murphy. 

1  HE  insolyent,  a  petitioner  under  the  Protection  Statutes,  had 
described  himself  as  a  manager  of  an  insurance  company.  It 
appeared  he  was  acting  in  that  capacity  to  the  Universal  Pro- 
vident Life  Assurance  Company,  at  a  salary  of  500/.  a  year. 
He  had  been  previously  engaged  for  a  period  of  between  two 
and  three  years  as  manager  and  secretary  of  the  Deposit  Gene- 
ral Life  Insurance  Company,  at  a  salary  of  400/.  a  year.  He 
had  not  described  himself  specifically  in  either  situation. 

Robinson^  with  whom  was  Macrae^  for  the  opposing  creditor, 
contended  the  description  was  insufficient.  The  Act  of  Par- 
liament required  a  full  description  of  all  the  businesses  which 
an  insolvent  had  carried  on  during  his  six  months'  residence 
within  the  jurisdiction  of  the  Court  The  present  description 
would  ^ve  no  information  to  those  who  had  claims  against  the 
insolvent  in  his  capacity  of  manager  to  the  Universal  Provident 
Life  Assurance  Company,  and  the  importance  of  a  full  descrip- 
tion could  not  be  overrated,  when  the  number  of  established 
insurance  companies  was  considered.  Suppose  an  insolvent 
described  himself  as  a  manager  to  a  charity,  or  as  a  Government 
clerk,  without  specifying  the  name  of  the  charity,  or  the  paiv 
ticular  branch  of  the  Government  where  his  services  were  em- 
ployed, such  a  description  would  be  clearly  insufficient,  as  it 
would  convey  no  definite  identity  of  the  petitioner  to  the  world, 
and  the  insolvent's  description  was  defective  for  the  same 
reasons. 

Sargoody  for  the  insolvent,  contended  the  description  was 
sufficient  It  had  never  been  the  practice  for  a  clerk  to  a 
commercial  house  to  set  out  in  his  description  the  name  or  names 
of  the  firm  in  whose  employment  he  had  been  engaged,  aod 
such  a  practice  would  be  extremely  objectionable,  inasmuch  as 
it  would  involve  the  continual  publication  of  highly  respectable 
names  in  connection  witii  an  insolvency. 

Mr.  Commissioner  Murphy  said  he  did  not  consider  that 
description  sufficient,  and  dismissed  the  petition. 

Attorneys :  F.  HobUr  ;  ColUns. 
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Court  for 

KE  JOSEPH  KENT.  Eeijef 

OF  Insolvent 

Before  Mr.  Commissioner  Phillips.  Debtors. 

jy  Feb.  24. 

HJEJED  moved,  upon  the  nomination  of  creditors,  for  the  ap-  The  Court 
pointment  of  Mrs.  Mary  Ann  Bodien  as  assignee  to  the  estate  ^lew^'uDder 
of  this  insolvent.     The  object  of  the  appointment,  as  stated  in  ▼ery  special 
her  affidavit,  was  to  present  a  petition  to  the  High  Court  of  appoint  a"^    ' 
Chancery  to  prevent  the  transfer  of  certain  funds  standing  in  ^^*^®  *^  ^® 
the  name  of  the  Accountant-General  of  the  said  Court,  and  creditors* 
upon  which  the  said  insolvent  claimed  a  lien.  assignee. 

Mr.  Commissioner  Phillips  said  cases  might  occur  in  Judgment 
which,  under  very  special  circumstances,  the  Court  would  ap- 
point a  female  creditor  to  the  office  of  an  assignee ;  but  as  the 
present  Act  of  Parliament  permitted  the  appointment  of  any 
proper  person  to  that  office,  it  was  not  even  necessary  that  the 
assignee  should  be  a  creditor.  He  presumed  there  would  be 
no  difficulty  in  nominating  a  more  suitable  person,  and  he  should 
refuse  the  present  application. 

Attorney:  Morris. 


RE  WILLIAM  EDWARD  SCHOTTLANDER.  ^^^^ 

OF  Insolvent 

Before  Mr.  Commissioner  Phillips.  Debtors. 

y  Feb,  26. 

In  January  1845  the  insolvent  had  been  declared  a  bankrupt,  VHiere  an 
and  in  the  month  of  May  following  he  had  passed  his  last  ex-  J^^^^*.^ 
amination,  but  he  had  never  applied  for  a  certificate ;  since  that  tificated  bank- 
period  he  had  contracted  fresh  debts,  and  had  been  arrested  in  J^p^^^  ^jjig 
consequence.     He  now  appeared  under  1  &  2  Vict,  c  110.  Court  for  a 

•  discharge 

from  debts 

Mr.  Commissioner  Phillips  referred  to  Re  M.  C  John-  wbsequemiy 

Btone  (a),  and  said  before  he  proceeded  with  the  case  he  should  this  Coutl 

require  a  certificate  from  the  proper  officer  of  the  Court  of  Bank-  ^'f^  P"^" 

ruptcy  certifying  what  had  been  done  in   that  Court  on  the  the  case,  will 

insolvent's  last  appearance  there.  ^  ^Sfi^te  from 

Adjourned  accordingly.       the  proper 

officer  of  that 

(a)  1  County  Court  Chronicle,  236.  Court,  certi- 

fying what  had 
been  done  there  on  the  insolvent's  last  appearance. 
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Court  pob 

Relibt 

OP  Inboltbht 

Dbbtorc 

March  1. 

Where  an  in* 
■oWent  dis- 
poses of  his 
property 
within  three 
months  of  the 
date  of  his 
petition,  ex- 
cept for  th6 
necessary 
support  of 
himself  and 
hisfiunily, 
and  the  ne» 
cessary  ex- 
penses of  his 
petition,  t^r  m 
the  ordinary 
coarse  of  his 
trade,  the 
petition  will 
he  dismissed. 

Argummt 


RE  JAMES  MARSHALL. 

Before  Mb.  Commissioner  Phillips. 

i\N  action  had  been  brought  against  the  insolvent  by  the 
opposing  creditor  to  recover  a  snm  of  2iL,  and,  on  the  13tb  of 
November  1854^  notice  of  trial  had  been  given.  On  the  25th 
of  the  same  month  the  insolvent  had  assigned  the  whole  of  his 
horses  and  cabs,  valued  at  180/.,  to  a  creditor  to  secure  his  debt 
and  to  satisfy  the  claims  of  two  other  creditors  named  in  the 
assignrnent.  On  the  12th  of  December  the  action  was  tried, 
and  a  verdict  found  for  the  plaintiff  for  the  amount  claimed* 
and,  on  the  4th  of  January  1855,  the  costs  were  taxed  at  34^ 
On  the  3rd  of  January  the  insolvent  filed  his  petition  under  the 
Protection  Statutes^  and  he  now  came  up  to  be  heard  on  his  first 
examination. 

NichoUs,  for  the  opposing  creditor,  submitted  the  petition 
must  be  dismissed.  The  insolvent  had  disposed  of  the  whole  of 
his  property  within  three  months  of  the  date  of  his  application 
for  relief.  The  petition,  therefore,  was  untrue,  and  the  Court 
would  not  sustain  it. 


Jwdgmait  Mb.  COMMISSIONER  PHILLIPS  said  it  was  quite  clear  the 

disposition  of  property  by  the  insolvent  was  not  within  the  ex* 
ception  allowed  by  the  law,  and  moreover  it  had  occured  at  a 
period  which  gave  to  the  transaction  a  suspicious  aspect.  A 
point  had  been  made  by  the  learned  eounsel  for  the  opposing 
creditor  to  which  there  was  no  answer,  and  upon  that  point  the 
petition  would  be  dismissed. 

Attorneys:  H.  Nether  sole  i  and  J.  Atlett. 


Rblibt 
OF  hnofwmpp 
Dbbtoiw. 

March  9* 

T.,  who  had 


BE  WILLIAM  ALBERT  TARLTON. 
Before  Mb.  Commissioner  Phillips. 

\J'S  the  2l8t  of  November  1854  the  insolvent  had  filed  a 
filed  a  petitioa'  petition  under  the  Protection  Statutes.  There  were  seven 
^     '^  ^  creditors  inserted  in  the  schedule,  whose  debts  amounted  to 

175/.  68.  2d.     The  creditor  for  the  largest  sum,  103/.  19«.  6(2., 
was  the  insolvent's  grandmother,  who  it  appeared  had  died  since 
the  filing  of  the  petition,  leaving  to  the  insolvent  her  property 
of  every  description, 
writing  signed       Silvester  (Attorney)  applied  for  the  dismissal  of  the  petition, 

by  each  of  his 

creditors.— HeU;  that  there  must  be  a  release,  and  the  application  refased. 


Protectioa 
Statutes,  ap- 
plied for  its 
dismissal,  and 
supported  the 
application  hj 
producing  a 
consent  in 
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and  sui^rted  tho  appHoation  by  produeiiig  »  consent  in  writing,  .^^^^'  . 

signed  by  e^ch  of  the  six  surYiving  crecBtors.     A  similar  ap«  Court  for 

plication  had  been  made  and  granted  m  Be  W.  J.  IScks  and  ^  1^^^^^ 

J^  Hiclsy  who  had  filed  their  petitions:  as  partners,  in  August  Debtors. 

1849,  and  oa  the  3rd  cf  Deeember  in  the  sawe  year  those  peti-  ^^TI^ 

tiona  were  dismissed  on  a  consent  beus^  filed  signed  by  each  of  Albert 

the  oredttors  excepting  one^  the  largest,  who  was  amply  secured  Tablton. 
by  a  mortgage  on  some  leasehold  property. 

Mb.  Commissionsb  Phillips  said,  as  no  release  had  been      Judgment 
executed  by  the  creditors^  he  doubted  whether  their  consent 
would  justify  him  in  dismissing  the  petition,  and  he  should 
consult  his  brother  Commissioner  on  the  subj,ect„  and  mention 
the  matter  again. 

Mb.  Commissioneb  Phillips  said  he  had  consulted  with      -MawA  3. 
Mr.  Commissioner  Murphy^  and  he  quite  agreed  with  him  that 
the  appfication  should  be  refused.     If  the  creditors  desired  the 
title  of  the  assignee  to  be  destroyed,  they  must  execute  a  release 
to  the  insolvent  for  the  amount  of  their  respective  debts. 

Application  refused. 

Attorney:  Silvester. 


Court  for 

re  ROBERT  COMBE&  ««>•«' 

OF  Insolvent 

Before  Mb.  Commissioneb  Mubpht.  Debtors. 

YY\  March  7. 

1  HE  insolvent,  who  described  himself  as  a  town  traveller  and  C,  a  peti- 
Bnendmper,  came  up  on  hia  final  order.  p^^ 

Between  the  monthsi  of  July  and  September  1854  he  had  naying  made 
purchased  of  the  opposing  creditor  goods  to  the.  amount  of  in^^spedal 
136i  6s.  7d.     He  had  paid  241  Us.  6d.  on  account  of  the  balance  sheet 
same,  and  given  three  bills  for  the  balance.     The  bills  were  all  receipt  and 
dated  the  17th  of  October,  and  became  due  at  two,  three,  and  i»ymentof  a 

8am  of  money, 

four  months  respectively.     On  the  8th  of  December  he  filed  the  petition 

his  petition  under  the  Protection  Statutes,  but  the  sdiedule  dis-  ▼»»  ^™>mc^ 

closed  no  property  for  creditors.     The  special  balance  sheet  con«     Statment. 

tained  a  minute  account  of  the  insolTent's  dealings  from  the 

month  of  February  18^54,  and  alleged  the  receipt,  on  the  3rd  of 

April  in  that  year,  of  a  sum  of  25^  as  a  loan  from  one  W. 

Powell,  an  artist*     The  insolvent  credited  himself  with  thepay<~. 

ment  of  this  amount  by  instalments  between  the  months  of 

August  and  October  Allowing.     Upon  examination,  he  swore 

he  became  acquainted  with  Powell  whilst  living  at  Bethnal 

Green,  and  that  the  251.  was  lent  in  one  sum,  but  he  was  un- 
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Court  foe 

Relief 

OF  Insolyent 

Debtors. 

Re  Robert 
Combes. 

Statement 


Argument, 


Judgment 


able  to  give  a  description  of  the  money.  A  book,  however, 
was  produced  which  had  been  filled  with  his  papers,  in  which 
appeared,  in  the  handwriting  of  Powell,  a  number  of  entries  ot 
instalments  received  by  him  at  different  dates,  which  dates  the 
insolvent  swore  truly  represented  the  occasions  when  the  instal- 
ments were  paid,  and  the  entries  made  by  Powell.  He  admitted 
that  during  the  period  covered  by  the  payment  of  the  instalments 
he  had  employed  Powell  in  various  little  matters,  for  which  he 
had  paid  him  a  sixpence  or  a  shilling  at  a  time.  Powell,  on 
being  called,  swore  his^  acquaintance  with  the  insolvent  did  not 
commence  until  after  the  latter  had  left  Bethnal  Green,  and  a 
witness  was  called  who  had  introduced  the  parties  to  each  other 
at  a  subsequent  period,  and  who  corroborated  him  in  that  par- 
ticular. He  swore  he  had  never  lent  the  25L  or  any  other  sum ; 
and  that  his  pecuniary  condition  had  been  such  for  some  years 
past,  that  even  if  he  had  been  willing  to  have  made  the  loan,  it 
had  not  been  within  his  power.  He  denied  the  truth  of  the 
alleged  repayments,  and  stated  that  with  the  exceptions  of  a 
sum  of  5L  which  he  had  been  paid  by  instalments  for  two  por- 
traits, and  a  few  shillings  on  account  of  odd  jobs,  he  had  never 
received  any  money  from  the  insolvent.  He  admitted,  how- 
ever, his  handwriting  in  the  book  produced,  and  said  the  entries 
were  all  made  upon  one  occasion  whilst  he  was  at  the  insolvent's 
house  in  a  state  of  partial  intoxication.  He  swore  he  had 
spoken  to  the  insolvent  a  few  days  afterwards  respecting  the 
entries,  and  told  him  he  had  acted  wrongly  in  making  them, 
when  the  insolvent  replied,  **  He  would  hear  no  more  of  the 
matter." 

Reedf  for  the  opposing  creditor,  having  commented  upon  these 
facts,  submitted  the  schedule  was  wilfully  false,  and  called  upon 
the  Court  to  dismiss  the  petition. 

Sargoody  for  the  insolvent,  contended  the  evidence  of  Powell 
was  not  to  be  credited,  and  called  upon  the  Court  to  sustain  the 
petition.  ^ 

Mb.  Commissioner  Mubphy  said  no  motive  had  been 
alleged  why  the  witness  Powell  should  state  that  which  was 
untrue,  and  as  his  evidence  had  been  corroborated  in  one  par- 
ticular, the  balance  of  testimony  was  against  the  insolvent.  It 
was  of  the  last  importance  that  the  balance  sheet  of  every  in- 
solvent should  present  a  true  detail  of  his  dealings,  and  as  the 
Court  had  come  to  the  conclusion  that  the  25/.  had  never  been 
lent  or  repaid,  the  petition  would  be  dismissed. 

Petition  dismissed. 

Attorneys:  Marshall;  and  Simpson, 
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A  private  arrranffement.  (a) 

Before  Messrs.  Commissioners  Fonblanque  and  Holrotj>, 

V/N  the  11th  of  November  1854,  C.  &  G.  stopped  payment, 
which  they  announced  to  G.  &  Co.,  their  bankers,  by  letter, 
desiring  them  not  to  pay  any  cheques  on  their  account  At 
this  time  C.  &  G.  had  a  cash  balance  of  457/.  75.  7cL  in  their 
favour ;  but  the  bankers  were  under  discounts  for  them  to  the 
amount  of  10,574/.  4«.  Id.  on  biUs  of  exchange  then  running. 
On  the  15  th  of  November,  a  petition  was  presented  by  C.  &  G. 
to  the  Court  of  Bankruptcy,  for  arrangement  under  the  con- 
trol of  the  Court,  (b)  At  this  lime  none  of  the  biUs  had  been 
dishonoured.  On  the  23rd  of  November,  C.  &  G.  commenced 
an  action  against  G.  &  Co.  for  their  cash  balance. 

The  first  meeting  of  creditors,  under  the  arrangement,  took 
place  on  the  16th  of  January,  when  Murray  (Solicitor)  for 
G.  &  Co.  tendered  a  proof  for  283/.  2«.  5  J.,  the  amount  of  bills 
then  dishonoured,  after  crediting  C.  8c  G.  with  the  amount  of 
the  cash  balance. 

Lawrance  (Solicitor)  for  C.  &  G.  contended  that  the  right 
of  set-off  did  not  apply  to  cases  of  arrangement,  as  in  bank- 
ruptcy. 

Mr.  Commissioner  Fonblanque  reserved  his  judgment,  in 
order  to  consult  with  Mr.  Commissioner  Holroyd,  and,  all  parties 
consenting,  ordered  that  the  action  should  be  stayed  until  the 
23rd  of  March. 


1855. 
^^ i • 

COUBT  OF 

Bankruptct. 

March  23. 

The  right  of 
set-off  exists 
under  the 
arrangement 
clauses  of  the 
Consolidation 
Act  of  1849, 
as  in  bank- 
ruptcy. 

StatmuiL 


On  the  23rd  of  March,  the  question  again  came  on  for  argu- 
ment before  Mr.  Commissioner  Fonblanque^  assisted  by  Mr. 
Commissioner  Holroyd. 

Murray f  (Solicitor)  for  G.  &  Co.,  contended  for  the  right  of 
set-off;  he  cited  Alsager  v.  Currie  (c),  and  Holland  v.  By- 
grave  {d)^  and  referred  to  the  provisions  of  the  statute  relating 
to  proofs  under  arrangements,  (e) 

Lawrance^  (Solicitor)  contra^  contended  that  the  matter  in 
dispute  was  the  subject  of  an  action  at  Law ;  that  the  rules  in 


(a)  The  statute  having  provided 
means  by  which  private  arrangements 
between  debtors  and  creditors  can  be 
carried^  on  under  control  of  the 
Court,  it  is  considered  improper  to 
publish  the  names  of  parties  to  such 
arrangements. 

B.  &  I.— VOL.  II. 


(b)  12  &  18  Vict.  c.  106.  s.  211. 
et  seq. 

(c)  12M.&W.751. 

(d)  R.  &  M.  271.; 

(e)  12  &  18  Vict.  c.  106.  88.  215. 
216.221. 


ArgwMni 


Af^uMtnU 
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bankruptcy  were  not  applicable  to  arrangement  under  the  Act^ 


CouBT  OF     and  that  the  Court  had  no  power  to  stop  the  action. 
Bankkuftct. 


iiTBs  Messrs.  Cobchissionebs   Fonblanque    and    Holboyd 

^"^       •  concurred  in  opinion  that  the  right  of  set-off  obtained,  as  in 

Judgment     bankruptcy,  and  ordered  that  the  action  should  be  discontinued. 

Solicitoni:  Lawrance  ff  Pktos  ;  and  Murray  4*  Rymer. 


Oovmv  Of 
Bankbuftct, 

A  warrant  of 
attorney  to 
secnre  an  an- 
tecedent debtt 
given  honSt 
fide  irixhm 
two  months 
of  the  bank- 
raptcj,  and  at 
a  time  when 
the  bankrupt 
wa«  usable  to 
meet  his  en- 
gagements, 
and  execnted 
by  levy  and 
sale  preyions 
to  the  bank- 
mptcy,  is 
▼oid,  not- 
withstanding 
sect  133.  of 
12  &  13  Vict 
c.  106. 

Staiement 


EX  PARTE  BENTALL,  IN  EE  MAY. 
Before  Mb.  Commissioneb  Fokblanqub. 

1  HE  facts  in  this  case,  appearing  on  the  petition  of  Mr. 
Bentall,  and  the  evidence  adduced  at  the  hearing,  were  as 
follows :  — 

The  petitioner  lent  the  bankrupt  300/.  in  various  sums^ 
viz.,  lot  in  August  1852,  90/.  in  February  1854,  and  200£  in 
October  1854,  On  the  27th  of  November  1854  the  bankrupt 
executed  a  warrant  of  attorney  to  the  petitioner  to  confers 
judgment  and  sue  out  execution  for  300/.  and  interest  and  costs. 
The  warrant  of  attorney  was  duly  filed  in  the  Court  of  Queen's 
Bench  within  twenty-one  days  of  its  being  executed.  The 
petitioner's  debt  remaining  unpaid,  judgment  was  signed  against 
the  bankrupt  on  the  10th  of  January  1855,  upon  which  a  writ 
of  Ji,  fa.  issued,  addressed  to  the  Slieriff  of  Suffolk,  to  levy 
306/.  8«.,  and  lodged  with  the  sheriff  on  the  same  day.  On  the 
13th  of  January,  the  goods  and  chattels  of  the  bankrupt  in  his 
dwelling-house  and  place  of  business  were  levied  upon  and 
sold  by  the  sheriff's  officer,  and  realised  (after  paying  the  costs 
of  the  sale)  330/.  3«.  6d. 

The  adjudication  took  place  on  the  13th  of  January,  at  a 
quarter  to  three  o'clock  in  the  afternoon. 

The  petitioner  had  no  notice  of  any  act  of  bankruptcy  at  the 
time  of  the  sale. 

The  advances  by  the  petitioner  were  made  to  the  bankrupt 
on  the  faith  of  representations  of  the  bankrupt  that  he  was  in 
solvent  circumstances,  but  in  want  of  advances  for  temporary 
purposes. 

An  affidavit  was  filed  by  the  bankrupt,  on  which  he  was 
examined,  whence  it  appeared  that  in  February  1854  he  took 
an  account  of  his  affairs,  and  found  himself  in  a  deficiency  of 
about  50/. ;  to  arrive  at  that  result  he  took  stock-in-trade  at  cost 
price  at  750/.,  fixtures  at  90/.,  and  furniture  at  60/.,  the  prioos 
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which  thej  had  cost  him ;  and  that  he  made  a  loss  by  his  trading 
in  1854  by  reason  of  his  expenses  exceeding  his  profits,  and 
that  such  loss  subsequently  increased.     That  feeling  himself  in 
diflSculties  from  the  want  of  capital,  he  was  obliged,  on  many 
occasions  during  the  same  year,  to  ask  Mr.  Gower,  his  principal 
creditor,  to  renew  acceptances  which  he  was  unable  to  meet; 
and  that  at  the  present  time  he  is  indebted  to  the  holders  of  bills 
of  exchange  to  the  several  amounts  of  66/.  I2s»  3J.,  117/.  14«., 
and  49/.  17«.,  which  were  renewals  of  former  acceptances  on 
Gower^s  drafts  which  he  was  unable  to  meet  on  maturity,  viz., 
in  the  months  of  September,  October,  and  December  1854.    No 
bills  announcing  the  sale  were  posted  till  the  eyening  of  the  12th 
of  January,  between  eight  and  nine  o'clocL     On  the  13th  of 
January,  at  about  eight  o'clock,  the  bankrupt  gave  directions 
to  his  shopman  to  deny  him  to  his  creditors ;  and  during  the 
sale  the  auctioneer's  clerks  collected  the  money,  which  on  this 
occasion  was  paid  for  by  the  purchasers  of  the  lots  as  the  ham- 
mer fell,  and  paid  the  same  over  to  the  sheriff's  officer,  and  in 
this  manner  210/.  was  paid  to  the  officer  before  three  o'clock, 
the  hour  on  which  the  petition  for  adjudication  was  filed.     The 
proceeds  of  the  sale  were  in  the  hands  of  the  auctioneer,  and 
were  clumed  by  the  assignees.     The  petitioner  submitted  to 
the  jurisdiction  of  the  Court,  and  prayed  that  he  might  be  de- 
clared to  be  entitled  to  his  debt  and  costs  out  of  the  proceeds  of 
the  sale  of  the  bankrupt's  effects  now  in  the  hands  of  the  sheriff. 

Boffley^  for  the  petitioner,  read  several  letters  from  the  bank-  Atgumenu 
rupt  to  the  petitioner,  representing  the  solvency  of  the  former. 
He  contended  that  the  mode  in  which  the  later  advances  were 
made,  showed  a  bond  fide  belief  in  the  mind  of  the  petitioner 
in  the  truth  of  the  bankrupt's  statements  as  to  the  state  of  his 
affairs.  There  has  never  been  any  imputation  of  a  fraudulent 
intention  on  the  part  of  the  bankrupt,  who  has  obtained  his 
certificate,  nor  had  the  petitioner  any  notice  of  any  act  of  bank- 
ruptcy when  the  power  of  attorney  was  executed. 

The  transaction  is  within  the  protection  of  section  133.  of  the 
statute,  (a)  The  petitioner  is  entitled  to  the  proceeds  of  the  sale, 
or  at  any.  rate  to  so  punch  as  was  received  before  the  hour  at 
which  the  petition  for  adjudication  was  filed.  (JH) 

Aiplandf  for  the  assignees.     The  warrant  of  attorney  is  void 


(d)  13  &  13  Vict,  c  106.  8.  133., 
(inter  alia)  —  All  executions  and 
attachments  against  the  goods  and 
chattels  of  anj  bankrupt,  bond  fide 
executed  and  levied  by  seizure  and 
sale  before  the  date  of  the  fiat  or  the 
filing  of  such  petition  (for  adjudica- 
tion) shall  be  deemed  to  be  valid. 


(b)  It  is  the  practice  for  the  chief 
registrar  to  make  a  minute  of  the 
exact  time  of  the  daj  at  which  peti 
tions  fur  adjudication  are  filed,  and  in 
this  case  the  chief  registrar's  minute 
was  considered  to  determine  the  fact. 
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m  itself  (a) ;  it  was  given  for  an  antecedent  debt,  and  at  a  time 
when  it  is  clear  that  the  bankrupt  was  unable  to  meet  bis 
engagements  as  evidenced  by  the  fact  that  he  was  compelled  to 
renew  his  acceptances  to  Gower,  and  that  he  was  making  in- 
creasing losses.  The  warrant  of  attorney  cannot  be  made  to 
relate  back  to  any  previous  agreement  between  the  parties. 

The  assignees  are  entitled  to  the  proceeds  of  the  sale^  the 
same  not  having  been  concluded  at  the  time  of  the  bankruptoy. 

Baglet/i  in  reply^  did  not  resist  the  claim  to  the  proceeds 
received  after  three  o'clock;  as  to  the  rest  he  contended  that  there 
was  a  complete  sale  by  the  payment  of  the  purchase  moneys  to 
the  sheriff's  officer  before  that  time.  Sections  135.  and  184.  ought 
not  to  be  construed  to  override  tiie  133rd.  Reading  them  all 
together,  it  may  be  fairly  held  that  sections  135.  and  184.  apply 
to  warrants  of  attorney,  &c.,  not  executed  at  the  time  of  the 
bankruptcy. 

It  is  not  to  be  assumed  that  a  trader  is  unable  to  meet  his 
engagements,  because  he  requires  advances  or  renewals ;  these 
may  be  for  the  purpose  of  extending  or  improving  his  business. 
It  does  not  appear  that  the  bankrupt  was»  at  the  time  of  exe- 
cuting tiie  warrant,  unable  to  meet  his  engagements  then  due. 
If  the  statute  were  to  apply  to  all  accruing  liabilities,  no  trader 
could  be  held  to  be  solvent 

It  has  not  been  shown  that  the  bankrupt  over-estimated  the 
value  of  his  property,  or  that  the  statements  made  in  his  letters 
to  the  petitioner  were  untrue.  The  bona  fides  of  the  transaction 
with  the  petitioner  has  not  been  impugned. 


Judgment 


Mr.  Commissioner  Fonblanque.  I  will  not  give  any 
opinion  upon  the  question  raised  at  the  bar  as  to  the  time  be- 
tween the  sale  and  the  bankruptcy,  because  I  think  that  there 
is  enough  on  the  construction  of  the  statute  to  enable  me  to  de- 
cide upon  this  case.  The  warrant  of  attorney  was  given  for  an 
antecedent  debt  within  two  months  of  the  filing  of  the  petition 
for  adjudication  at  a  time  when  the  bankrupt  was  unable  to 


(a)  12  &  13  Vict.  c.  106.  8.  135. 
Every  warrant  of  attorney,  &c.,  given 
by  any  bankrupt  after  the  commence- 
ment of  this  Act  within  two  months 
of  the  filing  of  a  petition  for  adjudi- 
cation, &c.,  and  being  for  or  in  re- 
spect of  (wholly  or  in  part)  an  ante- 
cedent debt  or  money  demand,  and 
every  cognovit  or  consent  to  a  Judges 
order  for  judgment  given  by  any 
bankrupt  at  any  time  after  the  com- 
mencement of  this  Act,  and  within 
two  months  of  the  filing  of  any  such 
petition  in  any  action  commenced 
byooUosion with  the  bankrupt,  and 


not  adversely,  or  purporting  to  have 
been  ^iven  in  an  action, -but  having 
been  m  fact  given  before  the  com- 
mencement of  any  action  against  the 
bankrupt,  such  bankrupt  being  un- 
able to  meet  his  engagement  at  the 
time  of  giving  such  warrant  of  at- 
torney, cognovit  adumem^  or  con- 
sent (as  the  case  may  be),  shall  be 
deemed  and  taken  to  be  null  and 
void,  whether  the  same  shall  have 
been  given  by  such  bankrupt  in  con- 
templation of  bankruptcy  or  not 
See  also  s.  184. 
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meet  his  engagements.     I  do  not  wish  to  measure  the  solvency  ,  ^^^^'  , 

of  a  trader  by  too  fine  a  test,  bat  here  taking  the  view  most  fa-  '  Court  of 

vourable  to  Uie  bankrupt's  state  of  affairs,  at  the  time  when  the  ^^^'^^^^ci 

warrant  of  attorney  was  executed,  I  cannot  come  to  the  con-  £x  paste 

elusion  that  he  was  solvent     The  stock  was  not  of  such  a  Bentall, 

1.       .  .       ./.      1  -I  -11  IN  RB  May. 

nature  as  to  realise  its  cost  price  if  sold  to  meet  a  sudden  emer- 
gency,  and  heavy  liabilities  were  coming  due,  and  it  has  Ij^en 
admitted  that  there  was  an  increasing  deficiency  in  the  bank- 
rupt's business. 

The  petition  was  dismissed,  both  parties  paying  their  own 
costs. 

Solicitors:  Beed,  Langford,  tf  Marsden;    and  Aldridge  Sf 
Bromley. 


0 


BiE  BRIDGSS.  Court  ov 

Before  Mb.  Comhissioneb  Fonblakque.  ^^^^2^^ 

N  the  14th  of  April  the  bankrupt  made  an  assignment  of  all  A  petitionlDg 
his  estate  and  effects  for  the  benefit  of  his  creditors.  On  the  1 6th  ^lid  not  pro- 
Harrod  and  Turner,  creditors  of  the  bankrupt,  filed  a  petition  ^?^  .T^*^.  ^^^ 
for  adjudication  against  him,  but  did  not  proceed  upon  it.     On  within  three 
the  27th,  May  Prentice  and  Thomas  Prentice,  also  creditors  ^JSitot"^^^' 
of  the  bankrupt,  being  desirous  that  the  adjudication  should  be  sought  to 
proceeded  with,  caused  an  affidavit  of  their  debt  to  a  sufficient  {hTS^di-^^ 
amount,  and  of  the  fact  of  the  bankrupt  being  a  trader  with-  cation,  and 
in  the  meaning  of  the  bankrupt  laws,  to  be  filed  (a) ;  but  they  did  Y^t,  Scc!^ 
not  attend  the  Court  on  that  day,  having  obtained  an  order  of  i>at  did  not 
the  Court  dispensing  with  their  personal  attendance,  (h)  On  the  coort,  having 
application  of  Mr.  Trinder,  the  solicitor  for  the  Prentices,  the  ^^^ai^ed  an 

.  order,  under 

Court  was  pleased  to  order  that  a  summons  might  issue  to  rule  12., 
compel  the  attendance  of  a  witness  who  was  to  produce  the  ^f^hts^Ssr 
deed  of  assignment  of  the  14th  of  April  as  proof  of  an  act  of  sonal  attend  , 

11         .  ance.     The 

bankruptcy.  ^^riginal 

On  the  28th,  Harrod  and  Turner  caused  an  affidavit  of  their  petitioner 
debt  to  be  filed.     They  did  not  attend  the  Court,  and  omitted  filed  an  affi-^ 
to  obtain  an  order  dispensing  with  their  attendance,  and  by  ^^^^^^^\^^ 
their  solicitors,  Messrs.  Chilton,  Burton,  and  Co.,  caused  wit-  attend  the 
nesses  to  be  examined  to  prove  a  trading  and  act  of  bank-  ^^^^^ 

ruptcy.  order  under 

On  the  30th  Mr.  Trinder,  solicitor  for  the  Prentices,  obtained  Hi* affidavit 

^FftA  ordered 
(a)  12  &  13  Vict.  c.  106.  ss.  97—108.        (b)  Rules  and  Orders,  No.  12.  to  be  taken 

off  the  file. 
Qvare,  can  a  petitioning  creditor  proceed  irith  the  adjudication  alter  three  days,  not  haying  ob- 
tained an  extension  of  time. 

o  S 
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an  order  to  show  cause  why  the  affidavit  of  debt  by  Harrod 
and  Turner  should  not  bo  taken  off  the  file^  on  the  ground  of 
irregularity ;  they  not  haying  attended  the  Court  or  obtained 
an  order  dispensing  with  their  personal  attendanoe. 

The  question  was  also  raised^  whether  a  petitioning  creditor 
who  had  failed  to  prosecute  his  petition  within  the  three  days,  and 
not  having  obtained  an  extension  of  time  for  that  purpose,  could 
sustain  the  right  to  proceed  with  his  petition  against  a  creditor 
who  had  proved  a  sufficient  debt,  and  who  had  applied  to  the 
Court  to  proceed  with  the  adjudication,  (a) 

Mr.  Commissioner  Fonblanque  was  of  opinion  that  the 
nonattendance  of  Harrod  and  Turner  was  a  sufficient  irre- 
gularity to  deprive  them  of  the  right  to  proceed  with  the  adju- 
dication in  preference  to  the  Prentices,  who  had  complied  with 
the  rules.     He  gave  no  opinion  on  the  question  of  time. 

Solicitors :   Trinder  8f  Eyre  ;  and  Chilton,  Burton,  8f  Co, 

(a)  12  &  13  Vict.  c.  106.  s.  lOS. 


Court  op 
Bankbuptct. 

May  11. 

Service  of 
notice  of 
motion 
on  the  soli- 
citor of  the 
party  to  be 
affected  by 
the  motion, 
where  snch 
person  will 
not  be  per* 
sonaUy 
affected  by 
the  order 
sought  for, 
is  sufficient 

Statement 


EX  PARTE  DIGAN,  IN  RE  READE  AND  READE. 
Before  Mb.  Commissioner  Fonblanqub. 

J3EF0RE  the  bankruptcy  of  Reade  and  Reade,  Mr.  Digan 
had  been  in  the  habit  of  shipping  merchandize  from  Ireland,  to  be 
8old  by  the  bankrupt  firm,  upon  commission,  and,  as  customary 
amongst  merchants,  was  in  the  habit  of  drawing  bills  of  exchange 
against  the  shipments,  which  bills  were  accepted  by  the  bankrupts. 
When  the  bankrupts  stopped  payment  in  April  1854,  they  had 
in  their  hands  869/.  I85.  5d.  cash,  to  the  credit  of  Mr.  Digan, 
on  the  balance  of  accounts ;  and  as  factors  of  Mr.  Digan,  they 
held  goods  and  bills  of  lading  belonging  to  him  to  the  value  of 
about  1300/.,  for  which  they  have  never  accounted. 

Previous  to  April  1854  Mr.  Digan  had  drawn  on,  and  the 
bankrupts'  firm  had  accepted,  three  bills  of  exchange,  viz.,  one 
for  lOOOt  due  the  30th  of  April  1854,  one  for  1100/.  due  the 
12th  of  May,  and  the  third  for  650/.  due  the  24th  of  May  1854, 
respectively.  The  bills  were  indorsed  before  maturity  by  Mr. 
Digan  to  the  National  Bank  of  Ireland,  for  an  advance  to  their 
aggregate  amount,  less  the  usual  discount.  The  bills  were  dis- 
honoured by  the  bankrupts  previously  to  the  12  th  of  July  last. 
The  bank,  by  their  proper  officer,  proved  under  this  bankruptcy  for 
the  araountof  twoof  the  bills  which  were  then  in  their  hands^  bat 
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(a)  No  dividend  faaa  been  de- 
dared. 

(b)  That  (unless  the  Court  shall 
in  any  particular^  case  otherwise  di- 
rect) all  applications  to  the  Court  in 
the  exercise  of  its  primary  jurisdic- 
tion by  virtue  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  sbau  be  by 
way  of  motion  supported  by  affidavit, 
upon  hearing  which  the  Court  shall 
make  such  order  therein  as  shall  be 
just ;  but  in  cases  in  which  any  other 
party  or  parties  than  the  applicant 
are  to  be  affected  by  such  order,  no 
such  order  shall  be  made  unless  upon 
the  consent  of  such  person  or  persons 
duly  shown  to  the  Court,  or  upon 
proof  that  notice  of  the  intended  mo- 
tion and  a  copy  of  the  affidavit  in 
support  thereof  has  been  served  upon 
the  party  or  ,parties  four  clear  days 
at  least  before  the  day  named  in  such 
notice  as  the  day  when  the  motion  is 
to  be  made,  &c. 

(c)  That  a  roll  or  book  shall  be 
kept  by  the  chief  r^istrar,  in  which 
sbiui  be  enrolled  the  names  of  all 
attorneys  and  solicitors  entitled  to 
practise  in  the  Court  of  Bankruptcy* 

That  the  chief  registrar  shall  keep 
a  book  in  alphabetical  order,  for  the 
porposes  aner  mentioned,  and  the 
-same  shall  be  publicly  kept  in  the 
Court  of  Bankruptcy  in  London,  to 
be  there  inspected  by  any  enrolled 
attorney  or  solicitor*  And  that 
every  attorney  or  solicitor  enrolled 
in  the  Court  of  Bankruptcy,  shall  at 
the  time  of  his  signing  the  book  or 
roll,  mentioned  in  rule  d6,  enter  in 


such  alphabetical  book  his  name  and 
place  of  abode,  or  business,  where  he 
may  be  served  with  notices,  sum- 
monses, orders,  and  rules,  in  matters 
depending  in  the  Court,  and  as  often 
as  any  attorney  or  solicitor  shall 
change  his  place  of  abode  or  business, 
he  shall  make  the  like  entry  thereof 
in  the  said  book;  and  all  notices, 
summonses,  orders,  and  rules,  which 
do  not  require  personal  service,  shall 
be  deemed  sufficiently  served  on  such 
attorney  or  solicitor,  if  a  copy  thereof 
slu41  be  lefl  at  the  place  last  entered 
in  such  book,  with  any  person  re- 
sident at  or  belonging  to  such  place; 
and  if  any  attorney  or  solicitor  shall 
neglect  to  make  such  entry,  then  the 
fixing  up  of  any  notice,  or  the  copy 
of  a  summons,  order,  or  rule,  lor 
such  attorney  or  solicitor,  in  the  office 
of  the  chief  registrar,  shall  be  deemed 
as  ^ectual  and  sufficient  as  if  the 
same  had  been  served  at  such  place 
of  residence  or  business  as  aforesaid. 

That  the  like  alphabetical  book  of 
names  and  residences  shall  be  kept 
by  the  senior  registrar  of  every  Dis« 
trict  Court  in  the  country  having 
two  registrars,  and  by  the  registrar 
of  every  Distiiot  Court  in  the  eoun* 
try  where  there  is  only  one  registrar, 
in  which  book  every  attorney  and 
solicitor  resident  in,  and  usually 
practising  in  such  district  respec- 
tively, shall  in  the  like  manner,  and 
subject  to  the  same  regulations,  en- 
ter his  name  and  place  of  abode  and 
business. 

That  in  case  the  place  of  abode  or 


EXPABTS 
DlOAJf. 

SutUmmL 


no  dividend  had  been  received  in  reepect  of  such  proof,  (a)    Mr.      .  ^^^^'  , 
Digan  paid  to  the  bank  the  amount  due  on  the  billsi  and  the      Coubt  or 
three  bills  were  handed  over  to  his  solictor.     The  officer  of  the   B^*wptot. 
bank  had  consented  that  his  proof  should  be  reduced  by  ex- 
punging so  much  thereof  as  relates  to  the  sums  proved  for ;  and 
Mr.  Digan  directed  his  solicitor  to  deliver  up  the  three  bills  to 
the  assignees. 

On  the  9th  of  this  month  this  matter  came  on^  on  motion, 
that  the  proof  should  be  reduced  and  the  bills  given  up  as  above. 
The  notice  of  motion  was  duly  served  on  the  solicitor  for  the 
assignees. 

Linhlatert  for  the  assignees^  objected  that  service  on  him  as 
their  solicitor  was  not  sufficient,  and  that  they  ought  to  be  per- 
sonally served ;  he  referred  to  rule  17.  (ft) 

Bagley^  in  support  of  the  motion,  contended  that  service  on 
the  solicitor  on  the  record  was  sufficient  He  relied  on  rules  35. 
36.  37.  38.  (c) 


ArguauhL 


Q  4 
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COUBT  OF 

Bankbuftct. 


Ex  PABTE 
JOZQAN. 

Judgment 


Mr.  Commissioner  Fonblanqub  reserved  his  opinion^  in 
order  that  he  might  confer  with  his  coUeagaes  on  the  practice,  as 
the  point  had  not  yet  been  decided. 

This  day  the  Court  held  that  in  cases  where  the  party  served 
was  to  be  personally  affected  by  the  order,  the  notice  should 
be  served  personally,  but  in  other  cases  service  on  the  solicitor 
was  sufficient.  In  the  present  instance  the  assignees  were  only 
stake-holders,  and  had  no  personal  interest  in  the  order  sought 
for  by  the  motion. 

The  objection  was  overruled. 

Mr.  Bagley  was  then  heard  in  support  of  the  motion,  but  it 
appearing  that  an  action  at  Law  was  pending  on  the  same 
subject,  the  Court  was  pleased  to  adjourn  the  hearing  to  a 
distant  day  after  the  trial  of  the  action. 

Solicitors :   Wm.  Tatham  ;  and  Linklafer, 


business  of  any  attorney  or  solicitor 
be  not  within  a  circuit  of  five  miles 
from  the  General  Post  Office  in  Lon- 
don, or  within  five  miles  of  the  place 
appointed  for  the  sittings  of  any  Dis- 
trict Court  of  Bankruptoy  in  the 
country  districts,  such  attorney  or 
solicitor  shall  appoint,  and  enter  in 
the  said  alphabetical  book,  some  con- 
yenient  place  within  three  miles  cir- 
cuit of  the  General  Post  Office,  if  he 


be  an  attorney  or  solicitor  usually 
practising  in  the  Court  of  Bank- 
ruptoy in  London,  or  within  three 
miles  of  the  place  of  sitting  of 
the  District  Court,  if  usually  prac- 
tisino^  in  any  country  district  where 
such  notices,  summonses,  orders,  and 
rules  as  aforesaid  may  be  served  on 
him,  subject  to  the  regulations  afore- 
said. 


CoUBT  OF 

Bankbuftct. 

Maif  15. 

The  Court  of 
Bankruptcy 
has  juris- 
diction to 
release  from 
custody  a 
bankrupt  who 
has  been 
takeu  in 
execution 
under  8tat  12  & 
13  Vict  c.  106. 
8  257.,  (a) 
after  he  has 
remained  in 
prison  for 
twelve  months. 


RE  BARNSHAW. 

Before  Mb.  Commissioner  Evans. 

IHE  bankrupt  had  been  taken  in  execution  under  a  writ 
issued  upon  the  certificate  under  seal  of  the  Court  granted 
after  refusal  of  protection  under  sect  257. ;  he  had  remained  in 
prison  for  twelve  months. 


(a)  That  the  assignees  for  the  time 
being  of  the  estate  and  effects  of  any 
bankrupt  when  the  accounts  relating 
to  estate  shall  have  become  records 
of  the  Court,  shall  be  deemed  judg- 
ment creditors  of  such  bankrupt  for 
the  total  amount  of  the  debts  which 
•hall  by  such  accounts  appear  to  be 
due  from  him  t(5  his  creditors ;  and 
ever^  creditor  of  any  bankrupt  im- 
mediately after  the  proof  of  his  debt 
shall  have  been  admitted,  shall  be 
deemed  a  judgment  creditor  of  such 
^bankrupt  to  the  extent  of  such  proof; 
and  the  Court,  when  it  shall  have  re- 
fused to  grant  the  bankrupt  any  fur^ 
jbher  protection,  or  shall  have  rc^i^e^ 


or  suspended  his  certificate,  shall,  on 
the  application  of  such  assignees,  or 
of  any  such  creditor,  grant  a  certifi- 
cate under  the  seal  of  the  Court  in 
the  form  contained  in  Schedule  B  a 
to  this  Act  annexed,  and  every  such 
certificate  shall  have  the  effect  of  a 
judfi;ment  entered  up  in  one  of  her 
Majesty*s  Superior  Courts  of  Com- 
mon Law  at  Westminster,  until  the 
allowance  of  the  certificate  of  con- 
formity of  such  bankrupt;  and  the 
assignees  or  the  creditor  to  whom, 
according  to  such  certificate,  the 
bankrupt  shall  be  indebted  as  there-  >^ 
in  mentioned,  shall  be  thereupon  en- 
titled to  issue  and  enforce  a  writ  of 
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Lawrance  (Solicitor)  now  applied  for  his  release.  ,  ^^^'  . 

Denney,  for  the  assignee^  who  was  also  the  detaining  creditor^  Goubt  of 

opposed,  on  the  gronnd  that  this  Court  had  no  jorisdiction.  Bankruptcy. 

The  writ  of  capias  issued  from  one  of  the  Courts  at  West-  rb 

mbster,  and  that  Court  only  had  power  to  order  the  release.  Babnbhaw. 

Mb.  Commissioner  Evans,  after  consulting  with  Mr.  Com- 
missioner Holroyd  and  Mr.  Commissioner  Fanblanquef  was  of 
opinion  that  this  Court  had  jurisdiction,  and  ordered  the  bank- 
rupt to  be  discharged  from  custody,  (a) 

Solicitors :  Lawrance ;  and  Aldridge  jr  Co. 


execution  fm;ain8t  the  bod^  of  such 
Imnkrupt ;  and  the  DFoduotion  of  any 
nich  certificate  to  tne  proper  officer 
of  any  such  Superior  Cfourt  shall  be 
sufficient  authority  to  him  to  issue 
and  seal  such  writs ;  and  it  shall  be 
lawful  for  such  Superior  Courts  to 
make  such  orders  and  rules  in  that 
behidf  as  to  themshaU  seem  fit ;  pro« 
vided  always  that  every  such  fast- 
mentioned  certificate  shsll  be  deemed 
to  bayebeen  cancelled  and  discharged 
by  the  allowance  of  the  certificate  of 
conformity  of  such  bankrupt  from 
the  time  of  such  allowance,  provided 
also  that  no  execution  by  virtue  of 
any  certificate  which  shall  be  granted 


to  any  creditor  or  assignees  as  afore- 
sidd,  shall  be  issued,  nor  shall  any 
such  certificate  or  execution  in  any 
manner  aSect  any  estate  or  effects 
which  shall  come  to  or  be  acquired 
by  U&e  bankrupt  after  the  allowance 
of  his  certificate  of  conformity. 

Sect.  2^9.  That  if  any  bankrupt 
shall  be  taken  in  execution  after  the 
refusal  of  protection,  or  after  refusal 
or  suspension  of  hb  certificate,  he 
shall  not  be  discharged  from  such 
execution  until  he  shall  have  been  in 
prison  for  the  full  period  of  one  year 
-^except  by  the  oraer  of  the  Court. 

(a)  See  Exparte  Be^ard,  Fonb. 
Be^.  213.— Ed. 


EX  PARTE  DAVISON,  IN  BE  BERESFORD. 
Before  Mb.  Commissiokeb  Fokblanque. 

1  HE  petition  in  this  case  stated  in  effect  that  Reuben  Trea- 
sure, the  petitioning  creditor  in  the  bankruptcy,  was  chosen 
trade  assignee ;  that  the  bankrupt  had  not  yet  passed  his  last 
examination;  that  Treasure  had,  through  the  agency  of  one 
Lavey,  entered  into  an  agreement  with  the  bankrupt,  in  consi- 
deration of  407.  to  be  paid  in  cash  forthwith,  and  a  further  sum 
amounting  to  the  balance  of  his  debt  proved  in  the  bankruptcy 
to  be  secured  by  bills  of  exchange  payable  at  various  periods 
within  two  years,  to  waive  all  claim  against  the  estate ;  and  that 
in  pursuance  of  such  agreement  the  bankrupt  obtained  the  40/. 
from  his  friends,  and  gave  it  to  Lavey  for  Treasure;  but 
before  the  money  had  been  given  to  Treasure,  he  was  advised 
that  the  proposed  arrangement  was  improper,  and  he  demanded 
and  received  back  his  money  from  Lavey.     The  bankrupt,  in 


^  COUBT  OP 

Baiykbuftct. 

May  15. 

On  a  petition 
to  remoTe  an 
asBignee  for 
enter'ing  into 
an  agreement 
with  the 
bankrupt  to 
compromiae 
hisdebti 
it  being  shown 
by  the  re- 
spondent that 
he  acted  under 
a  bond  fide 
beUef  that  all 
the  other 
creditors  were 
to  be  equally 
compoaDded 
with,  the 
petition  was 
dismissed, 
with  costs. 
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COUBT  OV 

Barxbufix^t* 


Ex  PARTS 

DATiaoii. 
Statement 


Argument, 


his  affidavit,  confirmed  the  statement  in  the  petition;  the 
prayer  of  which  was,  that  Treasure  might  be  removed  from  the 
office  of  assignee,  and  that  a  new  choice  might  be  appointed. 

The  respondent's  affidavit  admitted  that  a  composition  was  in 
contemplation,  but  stated  that  the  respondent  was  informed 
and  believed  that  the  bankrupt  had  obtained  the  consent  of  all 
his  other  creditors  to  annul  the  adjudication  on  the  payment  of 
their  debts,  and  that  he  agreed  to  the  proposed  arrangement  solely 
on  that  belief  and  on  condition  that  all  the  other  creditors  should 
be  also  paid. 

Treasure's  solicitor  confirmed  the  above  affidavit,  and  his 
clerk  deposed  that  a  friend  of  the  bankrupt  had  informed  him 
that  counsel  had  been  instructed  on  behalf  of  the  bankrupt  to 
draw  a  petition  for  annulling  the  adjudication,  and  asked  him 
to  state  in  writing  what  terms  Treasure  would  accept;  but  he 
refused  to  do  so« 

FonbUmque^  for  petitioner,  submitted  that  a  sufficient  case 
had  been  made  out  for  the  removal  of  the  asngnee. 

LucMy  contrd,  contended  that  Treasure  had  acted  throughout 
in  a  band^fide  belief  that  the  adjudication  was  to  be  annulled  by 
the  consent  of  all  the  creditors.  The  object  of  the  petition  was, 
in  fact,  to  substitute  a  friend  of  the  bankrupt  for  an  assignee 
whose  vigilance  the  bankrupt  had  reason  to  fear. 

Fonblangue,  in  reply,  said  that  it  was  impossible  that  the  pe- 
titioner could  have  the  motives  attributed  to  him  by  the  other 
side,  as  Treasure,  even  if  removed  from  his  position  as  assignee, 
would,  as  a  creditor,  have  every  opportunity  of  looking  into  the 
bankrupt's  affairs,  and,  if  he  thought  proper,  to  oppose  the  pass- 
ing of  the  last  examination  or  the  granting  of  the  certificate. 
Treasure,  on  his  own  showing,  had  taken  the  reports  about 
the  supersedeas  too  much  for  granted.  It  was  his  duty  as 
assignee  to  have  obtained  the  most  positive  assurance  that  such 
a  proceeding  was  actually  in  the  course  of  being  carried  into 
effect  before  he  even  contemplated  anything  for  his  own  benefit 
It  was  only  on  the  advice  of  his  solicitor  that  the  arrangement 
with  the  bankrupt  was  put  an  end  to,  and  that  not  until  the 
bankrupt  had  been  induced  to  obtain  money  and  pay  the  same 
to  Lavey.  A  person  who  could  even  entertain  such  an  arrange- 
ment was  not  fit  to  be  trusted  with  the  interests  of  creditors. 


Judgment.  jyi^^  COMMISSIONER  FoKBLANQUE.  This  is  an  application 
to  remove  an  assignee,  not  for  anything  that  he  has  done,  but 
for  something  that  might  have  been  done.  The  whole  case  rests 
on  the  affidavits,  and  looking  at  them,  I  have  no  hesitation  in 
relying  most  on  those  of  the  respondent.     It  certainly  would 
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have  been  better  if  the  assignee  had  taken  more  pains  to  ascer- 
tain the  truth  of  the  statements  as  to  the  intended  superseding  I 
but  no  case  has  been  made  out  to  show  that  he  intended  a  cor- 
rupt compromise.    The  petition  must  be  dismissed,  with  costs. 

Solicitors:   T%omas  ISftubbs ;  and  Henry  Levy, 


1855. 


£X  PABTK 

Davison. 
Judgment 


-f 


ANONYMOUS. 
Before  Mr.  Comhissiokeb  Fonblakque. 

xHIS  was  a  trader  debtor  summons  (a)  issued  against  A*  B. 
and  Co.  The  affidavit  of  debt  waSj  as  far  as  material,  as  follows ; 
viz.^  that  A.  B.  and  Co.  are  justly  and  truly  indebted  to  this 
deponent  in  the  sum  of  1130/.  As.  dd.  for  the  value  of  timber 
deposited  with  the  said  A.  B.  and  Co.  at  their  request  by  this 
deponent^  for  sawing^  between  the  months  of  January  and 
April  1864. 

Bagleyt  for  A.  B.  and  Co.^  objected  to  the  affidavit.  He 
relied  on  the  Bules  of  Court  {b\  and  on  Woolley  v.  Thomas,  (c) 
The  affidavit  showing  no  cause  of  action  In  the  nature  of  debt^ 
but  merely  alleging  that  the  timber  was  deposited,  not  even 
that  it  was  wrongfully  detained,  the  debtor  could  not  be  re- 
quired to  answer  whether  he  owed  the  debt  or  not.  There  may 
be  many  good  reasons  why  the  timber  has  not  yet  been  returned. 
Would  an  order  to  hold  to  bail  issued  at  Westminster  in  such 
a  case? 

Holmaus  (Solicitor)  contra.  In  fact,  the  timber  has  been 
destroyed  by  fire,  while  in  the  custody  of  A.  B.  and  Co.,  and 
therefore,  an  action  for  debt  might  be  sustained. 

Mk.  Commissioner  Fonblanque  said  he  could  only  look 
to  the  affidavit  The  objection  seemed  to  him  to  be  sufficient, 
though  he  could  have  wished  to  have  heard  an  argument  in 
answer. 

The  summons  was  dismissed,  with  costs. 

Solicitors ;   fVeaU  jf  Berkley  ;  and  Holman  jr  JoTies. 


COUBT  OF 

Bavkbuptct. 

May  16. 

On  a  trader 
debtor  sam- 
mons,  the 
affidavit  of 
debt  stated 
that  the 
claim  was  for 
the  value  of 
goods  de- 
posited with 
the  defendant 
for  the  pur- 
pose of  being 
worked  upon. 
Affidavit  held 
to  be  in- 
sufficient, and 
summons 
dismissed, 
with  ooAts. 

ArpmeiU, 


JudgmenL 


(a)  12  &  13  Yict  c.  106.  •.  78.,  ei 
9eq» 

{h)  No.  80.  The  affidavit  of  debt 
must  state  the  oatare  of  the  debt  with 
the  same  degree  of  certainty  and  pre- 
cision as  18  now  or  shall  hereafter  be 


required  in  an  affidavit  to  hold  to 
bail,  &c.  No.  80.  provides  that  in 
case  of  noncompliance  in  substance 
with  aoj  of  the  rules,  the  summons 
shall  be  dismissed,  with  costs, 
(c)  7  Term  Rep.  550. 
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OoUBT  FOB 

Relief 
OF  Insolvent 
Debtobs. 

Feb.  28. 

The  insolyent 
had  described 
himself  as  a 
gas-fitter,  and 
as  a  gas-fitter 
to  the  Italian 
Opera,  he  had 
acted  in  the 
same  capacity 
totheSadlers 
Wells  Theatre. 
^Held,  that 
his  description, 
vhich  omitted 
hisenffagement 
with  the 
theatre  was 
sufficient    He 
had  let  lodg- 
ings upon  one 
occasion  to  one 
persoD,  and  a 
debt  was 
owing  to  the 
estate  on  that 
account  — 
Held,  that  he 
was  not  a 
lodging-honse 
keeper.    He 
had  petitioned 
as  John  Drake 
Palmer  the 
Yonnger,  but 
his  signature 
at  the  foot  of 
the  petition 
omitted  the 
words  **  the 
Younger."  — 
Held,  that  the 
signatnre  was 
sufficient 

AryumenL 


RE  JOHN  DRAKE  PALMER  THE  YOUNGER. 
Before  Mb.  Commissioneb  Mubpht. 

1  HE  insolvent,  who  described  himself  as  a  gafi-fitter  and  gas- 
engineer,  and  as  a  gas-fitter  to  the  Italian  Opera,  came  up 
on  his  first  examination.  It  appeared  he  was  also  engaged  at 
the  Sadler's  Wells  Theatre  in  the  same  capacity.  In  the  list 
of  debts  owing  to  the  estate  was  one  for  the  rent  of  apartments 
which  had  been  let  to  a  person  connected  with  the  theatre ;  but 
the  insolvent  had  never  accepted  a  lodger  on  any  other  occasion. 
He  had  described  himself  in  his  petition  and  schedule  as  John 
Drake  Palmer  the  Younger,  but  the  ngnature  at  the  foot  of 
the  petition  omitted  the  words  '*  the  Younger.'' 

Sargoody  for  the  opposing  creditor,  contended  the  description 
was  insufficient,  and  the  signature  to  the  petition  defective. 
The  insolvent  had  properly  described  himself  as  gas-fitter  to  the 
Italian  Opera,  but  his  business  at  the  Sadler's  Wells  Theatre 
was  wholly  omitted.  Re  Sevan  (a)  was  in  point  Secondly^ 
there  was  no  description  as  a  lodging-house  keeper,  althougli 
money  was  owing  to  the  estate  on  that  account.  Thirdly,  the 
signature  to  the  foot  of  the  petition  was  defective ;  it  ought  to 
have  been  John  Drake  Pahner  the  Younger,  but  the  last  two 
words  were  entirely  omitted.  The  heading  of  the  petition  wa8> 
'^  The  humble  petition  of  John  Drake  Palmer  the  Younger," 
but  the  signature  at  the  foot  did  not  preserve  the  identity  of 
the  petitioner.  The  words  in  the  form  of  petition  given  in  the 
schedule  to  the  Act,  were  '^  signed  by  the  said  petitioner." 
Who,  then,  was  the  said  petitioner?  John  Drake  Palmer  the 
Younger ;  but  as  the  signature  omitted  the  last  two  words,  it 
was  quite  consistent  that  the  signature  was  written  by  the  in- 
solvent's father.  It  was  submitted  on  each  point  the  petition 
must  be  dismissed. 

Reed,  for  the  insolvent,  contended  the  description  and  dgna- 
ture  were  sufficient.  The  object  of  the  description  was  to 
identify  the  petitioner,  and  accordingly  he  was  bound  to  insert 
the  trades  or  bu^esses  he  had  followed  during  the  time  his 
debts  had  been  contracted,  but  the  Court  had  never  required 
the  insertion  of  the  particular  places  where  the  trade  had  been 
exercised  in  executing  the  order  of  private  individuals ;  such  a 
practice  could  answer  no  useful  purpose,  and  would  be  pecu- 
liarly inconvenient,  inasmuch  as  there  would  be  no  end  to  a 
description.     The  words  "  gas-fitter  to  the  Italian  Opera"  were 


(a)  2  Bank,  and  Infolv.  Bep.  76. 
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surplusage ;  the  trade  had  been  ahready  specified,  and  they  only 
pointed  to  a  particular  place  of  employment.  Secondly,  the 
mere  letting  of  apartments  to  one  individual  did  not  constitute 
a  lod^ng-house  keeper,  any  more  than  the  selling  of  one  loaf  of 
bread  would  make  a  man  a  baker.  It  was  an  isolated  trans- 
action, and  unsupported  even  by  an  intention  of  repetition. 
Thirdly,  the  Act  of  Parliament  only  required  the  signature  of 
an  insolvent  to  the  foot  of  his  petition.  The  words  '^  the 
Younger,''  were  not  a  part  of  the  insolvent's  signature,  but  of 
his  description;  but  supponng  they  belonged  to  the  signature, 
the  petition  must  be  construed  as  a  whole,  and  the  name  at  the 
bottom  must  be  read  with  reference  to  the  name  at  the  top. 
One  name  only  was  mentioned  in  the  heading  of  the  petition, 
and  the  words  '*  signed  by  the  said  petitioner,"  must,  therefore, 
refer  to  that  one  name,  which  plainly  identified  the  insolvent 

Mr.  CoMMissioinsR  Murpht,  having  consulted  with  Mr. 
CSommissioner  Phillips^  said  he  should  overrule  the  objec- 
tions ;  the  only  doubt  he  had  entertained  was  with  regard  to 
the  nlgnature  at  the  foot  of  the  petition,  which  omitted  the 
words  **  the  Younger,"  and  he  was  glad  the  learned  Commis- 
sioner whose  judgment  he  had  taken  agreed  in  the  opinion  that 
that  objection  ought  not  to  prevaiL 

Objections  overruled. 

Attorneys :  Silvester ;  and  Leiois  Sf  Lewis. 


1855. 


Court  for 

Rbuef 

OF  Insolvent 

Debtors. 


Rb  John 
Drake 


Argument 


9m  w90S§^H9mw^0 


RE  JOHN  FURZE  COCKLE. 

Before  Mb*  Commissionbb  Phillips. 

IHE  insolvent  had  petitioned  the  Court  as  a  trader  owing 
less  than  SOOil  The  debts  set  out  in  the  schedule  amounted  to 
167 L  It  appeared  he  was  possessed  of  some  cottages  at  Can- 
nington,  in  the  county  of  Somerset,  which  he  had  mortgaged 
for  a  sum  of  200/.  He  had  mentioned  the  property  in  his 
schedule,  but  the  mortgagee  was  not  inserted  in  the  list  of  his 
creditors. 

Reed,  for  the  opposing  creditor,  said  it  was  clear  the  Court 
had  no  jurisdiction,  as  the  debts  of  the  insolvent  exceeded  300/. 

Mb.  Cohhissioneb  Phillips.    It  is  quite  plain  the  debts 
are  more  than  300^1,  and  I  have  no  power  to  entertain  the  case. 

Petition  dismissed. 

Attorneys :  Plundey  ;  and  Marshall. 


COUET  IDS 

Relief 

of  Insolyent 

Debtors. 

March  22. 

In  estimating 
the  amount 
of  a  trader's 
debts  under 
the  Protection 
Statutes,  debts 
owing  to 
mortgage 
creditors  must 
be  included. 


Judgment 
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Court  for 

Relief 

OF  Insolyemt 

Debtors. 

March  28. 

In  1858  the 
insolyent  was 
discharged  hy 
the  County 
Court  at 
Maidstone 
under  1  &  2 
Vict.  c.  1 10. 
upon  which 
occasion  M. 
acted  as  his 
attorney,  and 
agreed  to 
take  him 
through  the 
Court  for  a 
specific  sum. 
In  1865  the 
insolvent  filed 
a  petition 
under  the 
Protection 
Statutes,  and 
inserted  M. 
in  his  sche- 
dule as  a 
creditor  for  a 
portion  of  the 
sum  before 
referred  to. 
Upon  the 
occasion  of 
the  first  ex- 
amination M. 
appeared  to 
oppose,  when 
his  opposition 
was  objected 
to,  inter  alia, 
that  he  had 
not  complied 
with  rule  3. 
of  the  Court 
respecting  the 
taxation,  &c 
of  his  bill  of 
costs. — 
Held,  that 
inasmuch  as 
the  debt  of 
M.  arose  oat 
of  a  non- 
obsenrance  of 
one  of  the 
rules  of  Court, 
the  Court 
woald  not 
permit  him  to 
oppose. 


RE  HENRY  STANDISH. 
Before  Mb.  Commissioner  Phillips. 

IN  1863  the  insolTent  had  been  diflchaxged  by  the  Connty 
Court,  at  Maidstone,  under  the  provisioa  of  1  &  2  Vict., 
cap.  110.  The  petition  bore  date  the  28th  of  September  in 
that  year,  and  the  vesting  order  was  made  upon  the  following 
day.  It  appeared  the  insolvent  had  agi^ed  with  his  then  at- 
torney, a  Mr.  Morgan,  to  fix  the  costs  of  passing  the  Court 
at  20L  Consequently,  no  bill  had  been  made  out  for  taxati<Hu 
10/.  out  of  the  20/.  had  been  paid,  and  the  balance  was  secured 
by  a  bill  of  exchange  bearing  an  even  date  with  the  petition. 
In  1854,  the  bill  being  dishonoured,  the  insolvent  was  sued  by 
Mr.  Morgan,  when  he  consented  to  an  order  for  payment,  by 
instalments  of  2/.  a  month.  The  order  had  never  been  complied 
with,  and  the  insolvcAt  now  came  up  on  his  first  examination, 
under  the  Protection  Statutes,  opposed  by  Beed,  on  behalf  of 
Mr.  Morgan. 

Dowse,  for  the  insolvent,  called  attention  to  section  69., 
1  &  2  Yict.,  cap.  110.,  which  declared,  inter  alioj  that  the 
schedule  of  a  prisoner  should  contain  a  full  and  true  de- 
scription of  all  debts  due  or  growing  due  at  the  time  of  making 
the  vesting  order.  In  this  case  the  bill  given  to  the  opposing 
creditor  was  dated  the  day  before  the  vesting  order,  and  ought, 
therefore,  to  have  been  inserted  in  the  schedule  as  a  debt  growing 
due ;  and  this  Court  would  give  no  assistance  to  an  attorney 
who  indiscreetly  permitted  an  insolvent  to  swear  that  his  sche- 
dule contained  a  full  description  of  his  debts  when  it  was  within 
his  own  knowledge  that  one  was  omitted.  Secondly,  the  third 
rule  provided  for  the  taxation  of  every  attorney's  bill  of  costs 
where  the  demand  exceeded  6/.,  which  bill,  with  the  proper 
ofiicer's  allocatur^  was  to  be  delivered  to  the  insolvent  two  days 
before  the  day  appointed  for  hearing,  in  order,  as  the  rule  de- 
clared, **  that  the  prisoner  may  be  able  at  the  hearing  to  take 
objection  to  such  bill  so  taxed  ex  parte.^^ 

The  object  of  the  Court  in  making  that  rule  was  to  protect 
poor  and  ignorant  prisoners  from  making  improvident  bargains 
with  their  attorneys.  Here  no  bill  had  been  taxed,  and  it  may 
have  happened,  if  the  rule  had  been  observed,  that  the  10/. 
already  paid  would  have  been  found  an  equivalent  to  the  work 
performed.  The  debt  of  the  opposing  creditor  was  founded 
upon  the  nonobservance  of  an  important  rule  of  Court,  and  to 
admit  his  opposition  would  be'  to  license  attorneys  to  violate 
the  rules  of  Court  with  impunity. 

Reed  submitted,  with  regard  to  the  first  objection,  that  if  the 
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Mb.  Commissioner  Phillips  said,  he  had  no  reason  to 
doubt  the  respectability  of  Mr.  Morgan,  or  to  suppose  the 
charge  he  had  made  was  other  than  fair  and  reasonable.  The 
question  before  the  Court  was  important ;  because  if  one  attor- 
ney were  permitted  to  infringe  a  rule  of  the  Court,  another 
would  at  once  lay  claim  to  the  same  indulgence,  and  there 
would  be  an  end  to  all  uniformity  in  the  practice.  The  object 
of  the  Court  in  making  the  rule,  was  to  give  to  every  attorney 
a  fair  equivalent  for  his  labour,  and  to  protect  insolvents  from 
making  improvident  bargains.  Every  attorney  who  practised 
in  the  Court  was  supposed  to  know  the  rules  which  guided  the 
practice,  and  inasmuch  as  the  debt  of  Mr.  Morgan  arose  out  of 
a  nonobservance  of  one  of  those  rules,  the  Court  would  not 
permit  him  to  oppose. 

Attorneys :   C  Morgan  ;  and  H.  M.  Daniel. 


Kb  Henby 
Standish. 

Argument. 


doctrine  contended  for  prevailed,  every  attorney  who  prepared 
the  proceedings  of  an  insolvent  would  be  compelled  to  deprive  Court  fob 
himself  of  a  portion  of  his  costs,  inasmuch  as  some  of  the  busi-  ^^  Inso^nt 
ness  to  be  done  was  invariably  performed  before  the  filing  of  Debtors. 
the  petition;  consequently  there  would  be  what  was  called 
a  debt  either  due  or  growing  due.  The  bill  of  exchange  could 
not  turn  the  question;  for  if  the  attorney  was  required  to 
schedule  himself  on  account  of  his  work  and  labour,  he  must 
be  inserted,  whether  the  debt  was  secured  or  not  by  a  bill  of 
exchange.  Supposing,  however,  such  a  doctrine  to  prevail,  it 
could  not  apply  to  this  case ;  the  bill  was  not  inserted  in  the  last 
schedule,  and,  therefore,  the  discharge  would  not  operate  as 
against  the  holder  of  it.  The  second  objection  did  not  apply; 
the  rule  referred  to  supposed  the  existence  of  a  bill  containing 
a  variety  of  items,  some  of  which  might  be  disallowed  on  tax- 
ation, or  be  objected  to  by  the  insolvent  on  the  day  for  hearing ; 
but  here  there  was  nothing  to  tax,  and  no  item  to  which  the 
insolvent  could  object.  If  it  was  pretended  the  sum  agreed 
upon  was  exorbitant,  that  would  be  matter  for  consideration 
upon  the  merits,  but  Mr.  Morgan,  as  an  admitted  creditor,  was 
entitled  to  be  heard. 


Judgment 


RE  CHRISTIAN  DITFORT.  ^"SL^ 

Before  Mb.  Commissioner  Phillips.  ^'demSm!^ 

1  HE  insolvent  came  up  on  his  first  examination,  supported  by       ^!^^  ^^' 
Sargood.     He  was  described  in  his  petition   and   schedule  as  ha/described 

himself  in  his 
petiUon  and  schedale  as  Christian  Ditford,  his  real  name  being  Christian  Ditfort,  in  vhich  he  had 
signed  the  said  dociimeQt8.«-iJe/d;  that  the  Court  could  not  entertain  the  petition. 
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Court  fok 

Relief 

OF  Insolvent 

Debtors. 

Re  Christlin 
Ditfoet. 


Judgment 
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Christian  Ditford,  and  the  order  for  hearing  and  advertisements 
adopted  the  same  name.  It  appeared  his  proper  name  was 
Christian  Ditfort,  and  the  petition  and  schedule  were  so 
signed.  Nichoh,  for  the  opposing  creditor,  called  attention  to 
these  facts^  and  submitted  the  petition  must  be  dismissed. 
There  was  no  identity  between  the  person  petitiomng  and  the 
person  signing  the  petition.  The  advertisements  declared  that 
Christian  Ditford  was  to  be  heard  on  a  certun  day,  whereas  the 
person  before  the  Court  bore  no  such  name.  The  insolvent 
could  receive  no  protection  under  the  petition,  and  his  assignee 
would  derive  no  titie  to  his  property. 

Mb.  C0MMIS810NEB  Phillips  said  he  regretted  to  be 
obliged  to  dismiss  the  petition  upon  such  a  point,  but  as  there 
seemed  to  be  no  alternative^  he  must  do  so. 

Petition  dismissed. 

Attorney:  Mos9. 


Court  for 

Reiief 

of  Ihsolvent 

Debtors. 

MardiU. 

TL.  haTing 
borrowed  60^ 
for  the  par- 
poses  of  his 
business, 
repaid  the 
loan  -within 
three  months 
of  the  date  of 
his  petition. 
HeUi,  the  pay- 
ment was 
within  the 
meaning  of 
the  words, 
"  in  the  ordi- 
nary course  of 
trade." 

Judgment, 


RE  HENRY  DAVID  KING. 
Before  Mb.  Cohmissioner  Murphy. 

X  HE  insolvent,  who  described  himself  as  a  corn  dealer,  came 
up  on  his  final  examination,  supported  by  Sargood.  It  ap- 
peared that  within  three  months  of  the  date  of  the  filing  of  hb 
petition  he  had  paid  to  a  brother  a  snm  of  60/.,  which  he 
stated  was  in  respect  of  money  borrowed  for  the  purposes  of 
his  trade. 

Thomas  submitted  the  petition  must  be  dismissed ;  the  pay- 
ment to  the  brother  was  a  preference,  and  not  within  the 
exceptions  allowed  by  the  Act  of  Parliament. 

Mb.  Commissiokeb  Mubpht.  Suppose  a  man  borrows 
100^  for  the  express  purpose  of  defraying  his  trade  expenses, 
would  not  the  money  be  expended  in  the  ordinary  course  of  his 
business  ?  If  the  trade  continues,  and  the  money  is  returned  to 
the  lender,  is  not  the  repayment  of  it  as  much  a  trade  payment 
as  though  the  sum  were  handed  to  a  creditor  in  return  for  goods 
previously  received  ?  The  money  was  borrowed  to  support  the 
business,  and  the  goods  obtained  for  the  same  purpose.  I  think 
the  objection  ought  not  to  prevail. 

Objection  overruled. 

Attorneys:  DupUex;  and  WardelL 
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Court  for 

RE  MOUNSTEVEN  WRIGHT.  Reubf 

or  Insolvent 

Before  Mr.  Commissioner  Phillips.  Debtors. 

YY\  Moy  10. 

1  HE  insolvent,  a  petitioner  under  the  Protection  Statutes,  This  Court 

/.      1-     /.     ,  •      ..  has  no  power 

came  up  for  his  first  examination.  to  receive 

Nichols,  on  behalf  of  a  creditor,  who  resided  at  Lincoln,  affidavits  in 

,  t  /*»■..!.  \«^xi_-i     opposition  to 

proposed  to    prove  bj  affidavit  his  case    against  the  insoi-  a  petitioner 
vent     [Mr.  Commissioner  Phillips.     I  do  not  remember  such  a  JJJ.^^*?^^ 
course  being  pursued,  and  I  think  I  have  no  power  to  receive  statutes. 
affidavits.]     Section  6.  7  &  8  Vict.  c.  96.  gave  to  this  Court      Argument 
the  like  power  and  authority  to  compel  the  attendance  of  and 
to  examine  every   person  capable  of  giving  any  information 
concerning  the  person,  trade,  business,  or  calling,  dealings,  or 
property  of  such  petitioner,  or  any  information  material  to  the 
full  disclosure  of  the  dealings  of  such  petitioner,  as  by  any  law 
now  in  force  relating  to  bankrupts  are  possessed  by  the  several 
Courts  authorized  to  act  in  the  prosecution  of  fiats  in  bankruptcy 
touching  the  seizure  of  property  and  the  examination  of  any 
bankrupt,  or  other  person  under  a  fiat  in  bankruptcy.     Sect.  4. 
10  &  1 1  Vict.  c.   102.    transferred  to  this  Court  all  power, 
jurisdiction,  and  authority  which  the  Court  of  Bankruptcy  pos- 
sessed under  the  several   statutes  enumerated  in  that  section. 
Before  that  power  was  transferred,  the  Court  of  Bankruptcy 
had  authority  in  all  matters  within  their  jurisdiction  to  take  the 
whole  or  any  part  of  the  evidence,  either  viva  voce,  on  oath,  or 
by  interrogatories,  in  writing,  or  upon  affidavit  (a),  and  that 
power  was  re-enacted  by  section  245.  12  &  13  Vict.  c.  106.,  the  . 
Bankruptcy  Consolidation  Act. 

Mr.  Commissioner  Phillips.  Section  5.  7  &  8  Vict  gives  Judgment. 
to  this  Court  the  same  power  to  examine  witnesses  as  is  pos- 
sessed by  the  Court  of  Bankruptcy.  The  power  is  limited 
according  to  the  words  of  the  section,  which  point  only  to  an  exa- 
mination. The  words  are  **  to  examine  every  person  capable  of 
giving  any  information,"  &c.  There  is  nothing  said  of  evidence 
by  affidavits,  and  I  am  of  opinion  that  I  have  no  power  to 
receive  them. 

Affidavits  rejected. 

Attorneys :  Nicholls  ;  and  Clark* 

(a)  5  &  6  Vict  c.  122.  s.  68. ;  6  Geo.  4.  c.  16.  s.  46. 


B.  &  I. — ^VOL.  IL 
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Court  FOK  RE    THOMAS   ROBEET   FORGE. 

Relief 

OF  Insolvent  Before  Mr.  COMMISSIONER  MURPHY, 

Debtors.        ^ 

AprU  25.  1  HE  insolvent,  who  had  described  himself  as  a  fishing-smack 
Where  an  owner  having  a  warehouse  at  the  waterside,  Barking,  came  up 
to  describe  ^^  ^^  ^^^  examination.  He  had  petitioned  as  a  non-trader, 
himself  ac-  jt  appeared  he  was  the  owner  of  twelve  smacks,  which  he  em- 
hosinessor  ployed  on  the  coast  of  Holland  in  fishing  for  turbot.  The 
foiio5r**the^*  smacks  were  duly  registered,  the  average  tonnage  being  from 
Court  will  fifty  to  sixty  tons.  The  insolvent  did  not  go  to  sea  himself> 
pShi^.^*  but  he  manned  the  smacks,  paid  the  wages  of  the  respective 
F.,  a  fisherman,  crews,  and  furnished  the  necessary  stores.  The  fish  were  sent 
oft«relve^^°^  *^  ^^^  factor,  who  sold  them,  and  remitted  to  him  the  proceeds, 
fishing  smacks,  jje  never  bought  fish  to  complete  a  cargo,  but  occasionally, 
used  for  the  when  there  was  room  to  spare,  the  smacks  brought  home  the 
purposes  of  ggjj  ^f  other  persons,  which  were  delivered  to  the  factors  of  the 
and  occa-  respective  owners,  who  sold  them,  and  paid  a  fourth  of  the 
therfvas^^*"*  profits  for  the  conveyance.  He  had  received  on  this  account  a 
room  to  spare,  variety  of  payments  during  the  present  year, 
homm^  *  Nicholsy  for  the  opposing  creditor.    The  insolvent  having  peti- 

fish  of  other      tioned  as  a  non-trader,  the  question  arose  whether  he  was  a  trader 
^^as  paj'd  ^^^      *®  *  carrier  and  shipowner.     The  case  of  Heanny  and  Another  v. 
the  convey-       Birch  (a)  decided  that  where  it  was  the  practice  of  a  class  of 
that  the  fishermen  to  buy  fish  of  other  boats  at  sea,  and  to  sell  them  on 

o^^^^^P  shore,  one  of  them,  who  was  proved  to  have  done  so  once,  was  a 
and  the  occa-'  trader  within  the  meaning  of  the  Bankrupt  Laws,  and  on  the 
anceof  fisher  ^^^^  principle,  as  it  was  the  practice  amongst  fishermen  to  con- 
other  persons  vey  fish  for  each  other  for  a  profit,  the  having  done  so  occasion- 
iroiS(?not  con-  ^^^7  ^^  Sufficient  to  bring  the  insolvent  within  the  meaning  of 
stitute  a  the  Bankrupt  Laws.  That  practice  was  not  incidental  to  the  pur- 

t^  meaning*^  ^"^*  ^^^  fisherman,  but  was  followed  for  the  profits  which  attached 
of  the  Bank-     to  the  conveyance.    Be  George  Stubbs  (b)  might  be  relied  upon  by 

rupt  Laws  asa  .  .  \/o  r         j 

shipowner  or  ^^^  Other  side,  but  an  examination  of  that  case  would  favour  his 
a  carrier.  argument.    There  the  insolvent  was  the  owner  of  several  smacks, 

but  he  had  described  himself  as  a  fisherman,  and  the  judgment 
which  decided  him  not  to  be  a  trader,  was  founded  upon  the 
principle  that  the  smacks  were  ancillary  to  the  business  he  fol- 
lowed. It  seemed  to  have  been  conceded  that  had  the  insolvent 
not  been  a  fisherman,  the  ownership  of  the  smacks  would  have 
brought  him  within  the  meaning  of  the  Bankrupt  Laws;  In 
this  case  the  insolvent  had  not  described  himself  as  a  fishennan. 
The  question  of  the  insolvent  being  a  carrier  did  not  depend 
upon  the  quantity  of  the  goods  conveyed,  for  even  the  limited 
(a)  1  Rose  Bank.  Cases,  356.^  (b)  2*2  L.  T.  291. 
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dealings  of  a  farmer  would  make  him  a  trader^  but  for  tlie 
express  exemption  in  the  Bankrupt  Laws;  and  so  with  a 
schoolmaster,  but  for  the  doctrine  which  made  the  purchase  and 
sale  of  books  for  the  use  of  the  school  ancillary  to  that  parti- 
cular occupation.  In  SelwyrCs  Nisi  Prius  (a),  masters  and 
owners  of  ships,  hoymen,  wharfingers,  lightermen,  barge  owners, 
proprietors  of  waggons,  stage  coaches,  &c.,  were  all  denomi- 
nated common  carriers,  and  it  was  important  to  observe  that  it 
was  not  until  5  &  6  Vict  c  122.  that  carriers  and  shipowners 
were  included  by  name  in  the  list  of  traders  subject  to  the 
Bankrupt  Laws.  If  the  insolvent  was  not  a  carrier,  he  was  a 
shipowner.  [Mr.  Commissioner  Murphy.  I  take  the  mean- 
ing of  the  word  shipowner  to  be  where  a  man  owns  vessels, 
which  he  employs  either  for  his  own  purposes  or  for  the  benefit 
of  others  in  conveying  goods  from  one  part  of  the  world  to 
another.]  It  was  submitted  the  word  had  a  more  extensive 
meaning  :  there  were  hundreds  of  steamers  plying  up  and  down 
the  Thames,  and  a  multitude  of  vessels  engaged  in  the  herring 
fishery  at  Yarmouth,  and  unless  the  word  shipowner  applied  to 
the  proprietors,  they  could  not  be  brought  within  the  meaning 
of  the  Bankrupt  Laws.  So  with  the  vessels  engaged  in  the 
whale  fishery :  the  owners  were  essentially  fishermen,  and  as  to 
the  ships  being  ancillary  to  that  pursuit,  they  were  indispensa- 
ble ;  the  business  could  not  be  carried  on  without  them.  There 
were  carriers  by  water  as  well  as  by  land,  and  when  shipowners 
and  carriers  were  separately  mentioned  in  the  same  clause  (5),  it 
was  but  reasonable  to  suppose  that  the  two  expressions  did  not 
mean  the  same  thing.  The  word  shipowner  must  be  taken  in 
the  larger  signification,  and,  to  give  effect  to  the  Bankrupt 
Laws,  must  be  taken  to  include  the  proprietors  of  the  different 
vessels  to  which  he  had  last  alluded.  [Mr.  Commissioner 
Murphy,  The  evidence  shows  the  insolvent  to  be  a  fisherman, 
but  he  has  not  so  described  himself.  Is  not  that  omission  fatal  ?] 
It  was  submitted  the  insolvent  ought  so  to  have  described 
himself. 

Dotcse  and  Sargood^  for  the  insolvent,  contended  he  could  not 
be  considered  as  a  carrier  or  a  shipowner  within  the  meaning  of 
the  Bankrupt  Laws.  Heanny  and  Another  v.  Birch  did  not 
apply.  There  the  owner  bought  fish,  which  he  sold  again  at  a 
profit;  in  this  case  there  was  no  buying.  In  the  ordinary 
sense  of  the  word,  a  carrier  was  one  who  conveyed  goods  from 
one  known  terminus  to  another,  at  a  fixed  and  known  rate  of 
remuneration ;  but  in  this  case  the  accommodation  of  conveyance 
was  only  afforded  at  uncertain  intervals,  and  the  remuneration 

(a)  4th  edit.  378.  (h)  12  &  13  Vict.  c.  106.  s.  65.  j 
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.  ^^^^'  ,      depended  upon  a  fluctuating  market     Although  a  person  might 
CouBT  FOR    get  a  living  by  the  conveying  of  goods,  he  was  not  of  ne- 


or  Inso^bnt  cessity  a  carrier.     Brind  v.  Dale  (a)  was  in  point.      There  it 


Relief 
Insolti   ^ 

Debtors.      was  ruled  that  a  town  carrier,  not  conveying  goods  from  any 
_  "Z  one  known  terminus  to  another,  nor  at  any  fixed  rate,  nor  the 

Re  Thomas  t       **  i  i  •ii»»t- 

RoBRBT       goods  of  several  persons  at  the  same  time,  but  plymg  in  the 
Force.        streets,  and  undertaking  jobs  as  he  could  get  them,  was  not  a  com- 

Argument,  mon  Carrier.  If  the  defendant,  in  the  case  cited,  did  not  come 
within  the  meaning  of  the  word  carrier,  how  could  the  insol- 
vent, who  only  accommodated  his  l}rother  fishermen,  when  his 
smacks  had  a  little  room  to  spare  ?  It  was  well  known  that 
vessels  engaged  in  trade  were  subject  to  certain  dues,  but  these 
smacks  were  exempted  from  all  such  payments.  Supposing  the 
insolvent  had  hired  boats  to  bring  home  his  fish,  that  certainly 
would  not  have  brought  him  within  the  Bankrupt  Laws.  How, 
then,  could  the  use  of  his  own  boats  for  the  same  purpose? 

'  The  ownership  alone  of  a  boat  could  not  constitute  a  trading ; 

for  if  so  a  farmer  who  bought  a  boat  to  carry  manure  would 
be  a  trader?  [Mr.  Commissioner  Murphy.  If  the  insolvent 
had  described  himself  as  a  fisherman,  you  then  could  have 
argued  that  the  ownership  of  the  smacks  was  incidental  to  his 
calling,  but  he  wholly  omits  that  description,  which  appears  to 
me  to  be  fatal.]  The  description,  "  fishing-smack  owner,"  must 
be  taken  in  its  largest  signification,  namely,  one  who  owned 
smacks  which  he  used  for  the  purposes  of  fishing. 

Nichohy  in  reply.  The  nonpayment  of  dues  had  no  bearing 
upon  the  question  of  trading;  that  resulted  from  the  same  con* 
siderations  which  exempted  a  waggon  bearing  manure  from  toll. 
The  insolvent  carried  for  any  one  who  would  take  advantage  of 
his  half-laden  smacks,  and  there  was  no  difference  between  him 
and  a  man  who  carried  goods  to  Australia.  Supposing  the 
goods  to  have  been  lost  by  the  incompetency  of  the  crew,  or 
the  deficiency  of  the  master,  the  insolvent  would  have  been 
liable  in  an  action. 

Mr.  Commissioner  Murphy  said  if  he  took  the  petition  as 
it  stood,  the  insolvent  was  within  the  Bankrupt  Laws,  but  he  had 
placed  himself  in  that  dilemma  by  omitting  his  proper  description, 
which  was  a  fisherman.  The  Court  had  no  alternative  but  to 
dismiss  the  petition  on  that  account ;  but  had  the  insolvent  in- 
serted his  proper  description,  the  Court  would  not  have  consi- 
dered him  either  as  a  shipowner  or  a  carrier.  To  constitute  a 
carrier,  a  man  must  hold  himself  out  to  the  world  in  that  cha- 
racter, and  carry  goods  for  all  comers.     Here  the  main  business 

(a)  2  M.  &  Rob.  80. 
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was  fishing.     The  smacks  went  to  Holland  for  that  express  pur- 
pose, but  the  chances  of  fishing  not  always  proving  successful,  they    Rb  Thomam 
sometimes  brought  home  the  fish  belonging  to  other  persons.        FoacfiT 
That  was  his  present  opinion,  but  the  description  being  clearly 
insufficient,  he  must  dismiss  the  petition. 

Petition  dismissed. 
Attorney:  Silvester. 


CoUaT  FOR 

RE  HORATIO  CLAGETT.  »"-«» 

OP    INSOLYENT 

Before  Mr.  Commissioner  Murphy.  Dbbtom. 

^ARGOODt  on  a  former  day,  had  obtained  a  rule  calling  in  i836  C. 
upon  John  Mortimer  and  Sidney  Alexander  Wylie,  assignees  ^titioned  this 
of  the  estate  and  effects  of  the  said  insolvent  debtor,  to  show  7Geo.4.  csr., 
cause  why  they  should  not  execute  a  reassignment  of  his  estate  J^^^^^ 
and  effects  to  the  said  insolvent  debtor,  or  to  such  other  person  In  1854  he 
as  this  Court  may  direct ;  and  why  the  warrant  of  attorney  ^1^  a^  bank- 
executed  by  the   said  insolvent  debtor  in   pursuance  of  the  r^pt,  and 
statute,  should  not  be  cancelled,  or  satisfaction  entered  on  the  certificate- 
judgment  entered  up  (if  any)  on  the  said  warrant  of  attorney,  ^«^  ^^^  ^« 
the  said  insolvent  debtor  having  since  his  insolvency  become  bankruptcy 
bankrupt,  and  obtained  his  certificate,  on  payment  of  the  costs  ^^  °®'  ^*'" 
of  such  re-assignment  to  the  assignees.  satisfy  the 

From  the  affidavit  filed  on  behalf  of  the  assignees  on  showing  ^nder'thi"*^ 
cause,  it  appeared  that  in  June  1835,  the  insolvent  had  peti-  insoivency. 
tioned  the  Court  under  7  Geo.  4.  c  57.,  and  was  discharged  on 
the  10th  of  August  following.  He  had  subsequently  petitioned 
upon  two  occasions,  and  afterwards,  having  been  engaged  in 
business  as  an  ocean  fioat  manufacturer,  he  was  adjudicated  a 
bankrupt  on  the  26th  of  July  1854,  and  obtained  his  certificate 
under  the  Bankrupt  Law  Consolidation  Act  on  the  23rd  of 
November  in  the  same  year.  Under  the  will  of  his  father, 
which  bore  date  the  5th  of  November  1815,  a  sum  of  5000/. 
was  bequeathed  unto  Thomas  William  Cli^ett  and  three  other 
persons  in  trust  to  apply  the  dividends  during  the  life  of  the 
testator's  daughter,  Mary  Kymer,  to  her  separate  use ;  and  in 
case  she  happened  to  die  during  the  lifetime  of  her  husband, 
then  in  trust  to  apply  the  annual  proceeds  during  his  life  to  his 
own  use  and  benefit ;  and  after  the  decease  of  the  survivor  of 
them,  upon  trust  to  assign  and  transfer  the  said  sum  for  the 
benefit  of  the  children  of  the  sud  Mary  Kymer  and  her  hus- 
band ;  and,  in  default  of  issue,  then  the  said  sum  was  to  sink 
into  and  be  considered  a  part  of  the  residuary  personal  estate, 
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,  ^^^^'  ,      and  be  disposed  of  accordingly.     And  the  testator  bequeathed 

Court  fob     his  personal  estate^  ftc,  unto  and  for  the  benefit  of  such  of  his 

OF  Insolvent  *®^  children  who  should  be  living  at  the  time  of  his  decease,  to 

DfiBTOBs.      be  divided  amongst  them,  yet  so  that  the  shares  of  the  sons 
■"  should  be  double  the  amount  of  the  shares  of  the  daughters ; 

Clagett.      and  the  will  further  provided  that  all  sums  of  money,  &c.,  to 

Statement,  which  the  said  Mary  Kymer  might  become  entitled  by  virtue 
thereof  over  and  above  the  6000L  should  be  held  by  the  trustees 
upon  the  same  trusts,  for  the  benefit  of  the  said  Mary  Kymer 
and  her  husband,  and  issue,  and,  failing  issue,  should  sink  into 
the  residuary  estate  of  the  said  testator,  and  be  disposed  of  as 
thereinbefore  declared.  In  December  1815  the  testator  died, 
and  the  will  was  proved  by  his  executors  in  the  Prerogative 
Court  of  Canterbury  on  the  26th  of  June  1816.  Upon  the 
filing  of  the  insolvent's  petition  in  June  1835,  he  conveyed  and 
assigned  to  the  provisional  assignee  aU  his  estate,  right,  title, 
interest,  and  trust  in  and  to  all  his  real  and  personal  estate  and 
^  effects  in  possession,  reversion,  remainder,  and  expectancy 
(excepting  his  wearing  apparel,  &c.,  of  the  value  of  20L).  And 
by  an  indenture  bearing  date  the  22nd  of  August  1836,  the  said 
estate,  right,  title,  &c.  were  assigned  to  the  sub-assignees  for 
the  benefit  of  creditors.  On  the  30th  of  November  1836, 
judgment  was  entered  up  on  the  warrant  of  attorney  for  71,841/., 
the  amount  of  the  insolvent's  debts.  The  interest  which  he 
took  under  his  father's  will  was  not  disclosed  in  the  schedule, 
and  the  assignees  were  wholly  unacquainted  with  the  existence 
of  such  an  interest  up  to  the  period  of  this  application,  where- 
upon inquiries  were  instituted,  which  resulted  in  its  discovery ; 
and  it  then  appeared  the  testator's  daughter  had  survived  her 
husband,  and  died  without  issue  in  October  1854,  upoa 
which  the  executors  paid  over  to  the  assignee  in  bankruptcy 
3428^  13^.  9d.  as  the  insolvent's  proportion  of  the  said  legacy. 
On  the  1st  of  May  1855,  notices  were  served  on  the  executors, 
and  the  assignee  in  bankruptcy  claiming  the  legacy  on  behalf  of 
the  creditors  under  the  insolvency. 

Arguma  t  Nichols  and  Reed  now  showed  cause.     The  real  object  of  the 

rule  was  to  deprive  the  assignees  of  their  title  to  the  legacy. 
That  it  vested  in  them,  as  a  reversionary  interest  under  the 
assignment,  was  beyond  all  question ;  and  it  was  submitted  the 
subsequent  bankruptpy  in  no  way  affected  their  rights.  In 
1835  the  insolvent's  interest  was  capable  of  sale,  and  but  for 
the  omission  in  the  schedule,  a  dividend  might  have  been 
realised  for  creditors.  Previously  to  the  passing  of  7  Geo.  4. 
c.  57.  the  question  before  the  Court  might  have  been  attended 
with  difficulties ;  but  section  13.  of  that  statute  provided  the 
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title  of  this  Court  should  not  be  avoided  by  a  bankruptcy      . 
unless  it  occurred  before  the  gazetted  day  of  hearing,  or  within     Court  for 
two  calendar  months  from  the  vesting  order ;  and  section  74.  of  ^^  insolvent 
the  Bankrupt  Law  Consolidation  Act  contained  a  similar  provi-      Debtors. 
sion.     It  was  true,  in  Ex  parte  Gamett  (a)  the  Chief  Judge  of  ^^  horatio 
the  Court  of  Review  spoke  of  the  validity  of  an  assignee's  title      Claoett. 
under  an  insolvency,  as  a  matter  undecided  in  a  case  where      Argumaiu 
the  fiat  was  nearly  eleven  months  after  the  vesting  order,  and 
nine  and  a  half  after  the  adjudication,  adding,  he  declined  to 
give  an  opinion  whether  the  assignees  under  the  bankruptcy 
were  entitled  to  recover  property  from  the  assignee  under  the  in- 
solvency. But  the  learned  Chief  Commissioner,  commenting  upon 
that  case,  in  an  elaborate  judgment,  said,  *^  No  reasons  were  given 
for  thinking  the  words  of  the  statute  to  be  ambiguous,  and  I 
abide  by  my  opinion  that  they  are  perfectly  clear."  (b)    No  per- 
son could  doubt  the  meaning  of  that  provision,  and  the  Court 
of  Chancery  would  assist  the  assignees  in  asserting  their  title  to 
the  legacy.     They  had  been  guilty  of  no  negligence ;  on  the 
contrary,  immediately  they  became  aware  of  its  existence  they 
had  served  the  executors  and  assignee  in  bankruptcy  with  a 
notice  of  their  claim.     A  reassignment  to  the  insolvent  would 
convey  to  him  or  the  assignees  in  bankruptcy,  the  legal  title  to 
the  l^acy,  and  thereby  render  it  impossible  for  the  assignees 
under  the  insolvency  to  assert  their  rights.     Even  if  the  opinion 
of  the  Court  favoured  the  rule,  it  was  apprehended  no  decision 
would  be  given  until  the  assignees  had  had  an  opportunity  to 
assert  their  claims.     Section  62.  gave  to  this  Court  the  power 
to  direct  a  reassignment  to  the  insolvent,  provided  all  his  debts 
were  paid  and  satisfied  ;  and  Sturgess  v.  Joy  (c)  decided  that  this 
Court  alone  had  jurisdiction  to  determine  whether  the  debts 
were  discharged  and  satisfied  or  not     The  statute  regarded  the 
assignee  as  a  trustee  for  the  accomplishment  of  a  particular  pur- 
pose, namely,  the  payment  of  debts,  and  invested  him  with  the 
perfect  control  of  an  insolvent's  property  —  present  property 
absolutely,  future  property  in  the  event  of  the  debtor's  ability 
to  pay.     The  most  superficial  examination  of  the  Insolvency 
Laws  proved  the  Legislature  contemplated  a  continuance  and 
permanency  of  his  title  until  the  trust  was  fulfilled.  Was,  then, 
the  accidental  circumstance  of  a  bankruptcy  twenty  years  after 
an  insolvency  to  disturb  that  trust?     Section  21.  gave  to  this 
Court  the  power  to  raise  money  on  mortgage  when  it  was  in- 
expedient to  sell  an  insolvent's  estate,  and  to  manage  the  pro- 

(a)  1  De  Gex,  98.  (c)  23  L.  J.  Q.  B.  25. 

{h)  Re  J.  H,  Hance  and  J,  Bohy^ 
1  loaolv.  Cases,  130. 
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perty  until  payment  of  the  creditors  had  been  effected.     Seo* 
CouBT  FOB     tion  22.  empowered  the  granting  of  leases ;  and  section  29* 
OP  Insolvent   6°^*^®<i  ^^^  Court  to  set  aside  a  portion  of  the  pay,  half-pay. 
Debtors.       &c.  of  naval,  military,  or  civil  officers,  and  to  apply  the  same 
in  the  payment  of  debts.     Was  it  not  inconsistent  with  these 
sections  to  argue  the  debts  could  be  satisfied  by  a  certificate  ? 
What  assignee  would  raise  a  small  sum  on  mortgage  for  the 
benefit  of  the  creditors,  if  the  effect  of  a  subsequent  bankruptcy 
was  to  destroy  his  title  to  the  property  altogether  ?    Would  he 
not  realise  the  estate,  and  divide  the  proceeds  whilst  yet  his 
title  was  secure  ?    The  direction  of  the  Court  with  regard  to 
half-pay  was  to  continue  until  the  contrary  was  ordered.     Yet, 
if  the  certificate  operated  as  a  satisfaction  of  these  debts,  that 
direction  would  be  wholly  disr^arded.     Who  would  purchase 
an  insolvent's  estate  if  a  bankruptcy  could  vacate  the  assignee's 
title  at  any  time  ?     And  how  could  an  assignee  covenant  for 
a  title  which  at  any  moment  might  be  thus  interrupted  ?     Sec- 
tion 115.   12&13  Vict  c.  106.    enacted  that  no  bankruptcy 
should  be  annulled  by  reason  of  its  being  concerted,  and  it 
might  therefore  happen  if  a  certificate  satisfied  every  debt  that 
at  the  end  of  a  long  and  expensive  suit,  and  just  when  the  pro- 
visional assignee  was  about  to  receive  a  considerable  sum  as 
the  result  of  litigation,  that  a  bankruptcy  would  be  concerted 
and  a  certificate  obtained,  which  would  give  the  bankrupt  the 
money,  and  the  assignee  would  be  left  to  pay  the  costs.     Not- 
withstanding the  decisions  in  Jellis  v.  Mantford(a),  Ex  parte 
Barrififfton  {b),  and  £!x  parte  Fentoick  (c),  it  was  submitted  the 
debts  inserted  in  an  insolvent's  schedule  could  not  be  proved 
under  a  subsequent  bankruptcy.     In  each  of  those  cases  it  was 
laid  down  that  inasmuch  as  an  insolvency  did  not  extinguish  a 
debt,  it  was  kept  alive  for  all  purposes,  and  consequently  for 
proof  in  bankruptcy ;  but  such  a  doctrine  was  wholly  incon- 
sistent with  the  policy  of  the  Insolvient  Laws.     The  effect  of  a 
discharge  was  to  alter  entirely  the  character  of  the  debt.     The 
creditor  could  neither  sue  nor  institute  a  suit.     If  he  arrested 
the  insolvent,  section  60.  provided  he  should  be  released  upon 
application  to  a  Judge.     And  an  execution  against  his  goods 
would  be  inoperative,  for  it  was  provided  that   his  property 
should  not  be  liable,  except  under   the  order  of  this  Court. 
The  creditor  could   not,  even  by  taking  a  new  security,  en- 
force the   payment  of  the   debt.      Did  not  these  provisions 
show  the  ordinary  incidents  of  a  debt  were  destroyed?    If 
such  a  debt  could  be  proved  in  bankruptcy,  upon  the  same 
principle  it  could  be  proved  under  a  second  insolvency,  but  the 
(a)  4  B.  &  A.  257.       (h)  2  Mont.  &  Ayr.  254.      (c)  2  Mont.  &  Ayr.  281. 
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practice  of  this  Court  had  uniformly  rejected  such  proofs.  The 
entering  upon  trade,  coupled  with  the  accident  of  a  bankruptcy, 
according  to  those  decisions,  invested  the  creditors  with  rights 
which  the  Legislature  had  taken  away.  The  statute  declared 
there  should  be  no  suit,  except  upon  the  judgment  under  the 
control  of  the  Court,  and  then  only  ^*  if  it  shall  appear  that  the 
debtor  is  of  ability  to  pay;"  but  those  cases  declared  there 
might  be  suit  by  enforcing  a  bankruptcy,  and  thus  the  yery 
inability  to  pay  gave  to  the  insolvency  creditors  the  power  of 
setting  the  Legislature  at  defiance.  Lord  Eldon,  in  Ex  parte 
Dewdney  (a),  said :  '^  A  commission  of  bankruptcy  is  nothing 
more  than  a  substitution  of  the  authority  of  the  Lord  Chancellor , 
enabling  him  to  work  out  the  payment  of  those  creditors,  who 
could,  by  legal  action  or  equitable  suit,  have  compelled  payment^ 
and  the  objection  upon  the  Statute  of  Limitations  must  be  sus- 
tained." In  this  case  the  creditors  were  expressly  prohibited 
from  compelling  payment  by  legal  action  or  equitable  suit. 
Section  164.  of  the  Bankrupt  Act  provided  that  every  cre- 
ditor might  prove  his  debt  by  his  oath and  the  Court 

had  power  to  examine  upon  oath,  &c.,  every  person  claiming  to 
prove  a  debt.  It  was  evident  the  words  '^  creditor  "  and  *^  debt" 
were  there  used  in  their  ordinary  signification,  for  section  171. 
provided  that  mutual  debts  and  credits  might  be  set  off.  Sup* 
pose  a  schedided  creditor  should  contract  a  debt  to  an  insolvent 
after  his  discharge,  could  the  debts  be  set  off  the  one  against  the 
other?  It  was  apprehended  they  could  not.  An  ordinary  debt 
was  barred  in  six  years,  but  the  statute  had  no  effect  upon  debts 
inserted  in  a  schedule.  It  was  submitted  section  164.  and  the  fol- 
lowing sections,  with  respect  to  proof  of  debts,  must  be  construed 
in  connection  with  sections  200.  202.  204.  and  205.  The  latter 
section  declared  ^'  that  any  bankrupt  who  shall,  after  hid  certificate 
shall  have  been  allowed,  be  arrested,  or  have  any  action  brought 
agsunst  him,  for  any  debt,  claim,  or  demand  proveable  under  his 
bankruptcy,  shall  be  discharged  upon  entering  appearance,  and 
may  plead  in  general  that  the  cause  of  action  accrued  before  he  be- 
came bankrupt,  and  may  give  this  Act  and  the  special  matter  in 
evidence."  Did  not  that  section  show  the  debts  to  be  proved 
were  such  as  might,  but  for  the  certificate,  involve  the  debtor  in 
actions,  or  admit  of  hb  arrest?  But  a  discharged  insolvent 
needed  not  protection;  he  was  already  protected.  It  was  a 
principle  of  the  English  law  that  no  man  should  be  punished 
twice  for  the  same  offence ;  but  if  such  a  debt  could  be  proved, 
the  creditor  could  oppose,  and  the  result  would  be  that  a  debtor 
might  be  punished  twice  for  the  same  offence*     Suppose  the 

(a)  15  Ves.  498. 
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baDkruptcj  of  a  debtor  who,  aome  years  before,  had  been  re« 
manded  by  this  Court  for  contracting  a  debt  by  fraud  or  false 
pretences.  A  vindictive  creditor  might  again  prove  the  same 
oflfence,  and  the  result  would  be  a  refusal  of  further  protection, 
and  a  suspension  or  refusal  of  the  certificate.  Section  256.  was 
imperative,  and  left  the  Court  of  Bankruptcy  no  choice.  The 
creditor,  then,  had  a  right  under  section  257.  to  ask  for  a  ceiv 
tificate  upon  which  he  could  arrest  the  debtor.  The  question 
before  the  Court  was  not  altogether  new,  for  it  had  been  inci- 
dentally considered  by  the  Chief  Commisinoner^  in  ReHance,  and 
his  opinion  was  recorded  that  such  debts  were  not  proveable^ 
and  that  a  certificate  did  not  affect  them.  It  was  submitted  the 
Bankruptcy  and  Insolvency  Statutes  were  wholly  independent 
of  each  other,  and  were  to  be  considered  and  construed  sepa- 
rately. To  construe  them  together  would  lead  to  continual 
difficulty  and  inconvenience,  and  render  many  of  their  provisions 
wholly  inoperative. 

Sarffoodf  in  support  of  the  rule.  The  question  before  the 
Court  was  purely  a  question  of  law,  and  would  be  considered 
irrespectively  of  the  conflicting  claims  between  the  assignees  ia 
bankruptcy  and  insolvency.  A  certificate  was  never  a  thing  of 
accident,  as  it  had  been  termed,  but  could  only  be  obtained 
after  a  careftil  examination ;  and  even  then  the  Court  had  the 
power,  under  section  198.,  *^  to  annex  such  conditions  thereto  as 
the  justice  of  the  case  may  require."  A  condition  might  have 
been  annexed  that  the  judgment  entered  up  on  the  warrant  of 
attorney  in  this  Court  should  not  be  affected ;  but  the  certificate 
having  been  granted  unconditionally,  the  question  was  whether 
it  did  not  operate  as  a  discharge  and  satisfaction  to  the  debts 
owing  under  the  insolvency.  Section  200.  provided  **  that  the 
certificate  of  conformity  allowed  under  this  Act,  subject  to  the 
provisions  herein  contained,  shall  discharge  the  bankrupt  from 
all  debts  due  by  him  when  he  became  bankrupt,  and  from  all 
claims  and  demands  made  proveable  under  the  bankruptcy." 
The  point,  then,  he  had  to  establish  was,  that  these  debts  were 
proveable,  and  consequently  were  discharged  by  the  certificate. 
In  1821,  Jellis  v.  Montfard  decided  ''a  creditor  of  an  insolvent 
trader  may,  after  the  debtor's  dischai^e  under  53  Geo.  3.  a  102. 
take  out  a  commission  of  bankruptcy  against  him,  and  his  debt, 
although  included  in  the  insolvent's  schedule,  will  be  a  sufficient 
petitioning  creditor's  debt  at  Law  to  support  the  commission." 
That  case  was  followed,  in  1835,  by  Ex  parte  Barrinffton, 
where  it  was  again  decided,  "  If  a  trader  take  the  benefit  of  the 
Insolvent  Debtors  Act,  a  creditor  whose  debt  is  inserted  in  the 
schedule  may  afterwards  issue  a  fiat  on  that  debt  against  the 
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trader."  It  should  be  remembered  that  that  decision,  and  others 
to  which  lie  should  refer,  were  subsequent  to  the  enactment  of 
section  13.  7  Greo.  4.  c.  57.  In  1836  it  was  laid  down  in 
Ex  parte  Fenwicky  **  A  creditor,  whose  debt  is  inserted  in  the 
debtor's  schedule,  on  his  passing  the  Insolvent  Debtors^  Court, 
may  prove  that  debt  under  a  subsequent  fiat  against  the 
debtor."  If  any  doubt  had  existed  on  the  law  of  the  question, 
or  if  the  cases  referred  to  had  been  incorrectly  determined, 
ample  time  had  been  afforded  for  consideration  before  and  after 
the  argument  in  Watson  v.  Humphrey  (a),  in  1855 ;  but  that 
case  again  upheld  the  former  decisions,  and  decided  ^^  A  creditor 
of  the  insolvent  trader  may,  after  the  debtor's  discharge 
under  1  &  2  Vict  c  110.,  present  a  petition  for  an  adjudication 
of  bankruptcy  against  him,  and  his  debt,  although  included  in 
the  insolvent's  schedule,  will  be  a  sufficient  petitioning  cre- 
ditor's debt  at  Law  to  support  the  adjudication."  Each  of  those 
cases  declared  the  right  of  creditors  to  go  to  the  Court  of 
Bankruptcy,  and  to  partake  of  all  the  advantages  to  be  derived 
from  an  adjudication,  notwithstanding  the  insertion  of  their 
debts  in  the  debtor  s  schedule,  under  an  insolvency.  The  law, 
then,  having  declared  such  debts  to  be  proveable,  he  should  next 
show  the  effect  of  a  certificate  upon  them  and  the  property  and 
person  of  the  debtor.  In  Bamford  v.  BurreU(b)y  BuUer  J. 
said,  '^  We  are  of  opinion  that  debts  proveable  under  the  com- 
mission, and  debts  to  be  discharged  by  the  certificate  are  con- 
vertible terms."  Scott  v.  Ambrose  (<?)  further  exemplified  the 
effect  of  a  certificate.  There  a  defendant  was  sued  for  a  debt 
before  his  bankruptcy,  and  the  plaintiff  went  on  with  his  suit 
after  the  bankruptcy,  and  got  judgment,  and  the  defendant 
obtained  his  certificate,  and  afterwards  brought  a  writ  of  error, 
which  was  non  prossed^  and  the  costs  of  the  non  pros  in  error 
were  awarded  against  him ;  yet  it  was  held  that  the  certificate 
discharged  the  defendant  from  these  costs.  That  decision  was 
pronounced  in  1814.  In  1815  Wall  v.  Atkinson  {cC)  decided 
that  an  order  of  the  Court  of  Chancery  for  payment  of  a  sum 
of  money  could  be  proved  under  a  commission,  and  was  barred 
by  a  certificate ;  and  the  Court,  considering  the  effect  of  a  cer** 
tificate,  went  so  far  as  to  order  the  discharge  out  of  custody  of 
the  bankrupt,  although  he  was  committed  upon  an  attachment 
for  disobedience  to  the  order.  In  1823,  in  Ex  parte  Eicke{e) 
a  discharge  was  ordered  to  a  bankrupt  who  had  obtained  his 
certificate,  but  who  had  been  previously  committed  under  an 
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order  In  bankruptcy  for  disobedience  to  an  order  for  payment 
CoDRT  po»  of  money.  In  1833,  in  Davis  v.  Shapley  (a),  it  was  held  that 
or  Insolvent  ^^  goods  as  well  as  the  person  of  a  certificated  bankrupt  were 
Debtors.  protected;  and  goods  acquired  after  the  bankruptcy,  having 
been  seized  under  2i.fi.  fa.  issued  upon  a  judgment  in  respect  of 
a  debt  due  before  the  bankruptcy,  the  Court  set  aside  the^^o. 
What  could  be  a  stronger  declaration  of  the  protection  granted 
by  a  certificate  ?  In  that  case,  Bayley  J.  said,  **  A  bankrupt, 
who  has  complied  with  the  conditions  mentioned  in  the  Act,  ia 
to  be  discharged  from  all  debts  due  by  him  when  he  became 
bankrupt.  If,  after  his  bankruptcy,  his  goods  were  to  remain 
liable  to  be  seized  and  sold  in  order  to  satisfy  a  debt  due  at 
the  time  when  he  became  a  bankrupt,  he  could  not  be 
said  to  be  discharged  from  the  debt."  And  Parke  J.  sidd, 
*^  The  bankrupt  is  discharged,  not  merely  from  the  debt,  but 
from  all  remedies  for  the  recovery  of  it."  In  the  same  year,  in 
Barrow  v.  Poile  (3),  where  the  after-acquired  goods  of  a  cer- 
tificated bankrupt  had  been  taken  in  execution  for  a  debt  which 
might  have  been  proved  under  the  commission,  the  Court  set 
aside  the  fi,  fa.y  and  refused  to  put  the  bankrupt  to  an  audita 
querela^  although  it  was  stated  on  behalf  of  the  creditor,  that 
the  bankruptcy  was  collusive,  and  that  in  an  action  by  the 
assignees,  a  jury  had  found  against  the  plaintiffs  as  to  the  fact 
of  the  trading.  In  that  case  Tenterden  C.  J.,  said,  *'  The  efiect 
of  the  certificate  is  to  discharge  the  bankrupt  from  every 
demand  proveable  under  the  bankruptcy."  In  1835,  Ex  parte 
Holt  (c)  still  further  exemplified  the  effect  of  a  certificate.  In 
that  case,  A.  and  B.  were  trustees ;  A.  misapplied  the  trust 
funds,  and  afterwards  a  commission  issued  against  him,  under 
which  he  obtained  his  certificate.  No  proof  was  made  by  the 
cestui  que  trust,  as  the  bankrupt  concealed  the  fact  of  having 
misapplied  the  funds,  and  continued  to  pay  the  interest.  Sub- 
sequently, the  breach  of  trust  was  discovered.  Yet  it  was  held 
the  certificate  was  a  bar  to  any  proof  under  the  fiat  In  1850, 
in  Be  Wetherell  (d),  it  was  ruled  that  arrears  of  poor  rates  due 
from  a  bankrupt  before  his  bankruptcy  were  proveable  under 
the  fiat,  and  the  certificate  was  held  to  be  a  bar  to  the  levying 
the  amount  under  statute  43  Eliz.  c  2.  by  distress  and  sale  of 
his  subsequently  acquired  goods.  It  was,  therefore  submitted 
the  debts  due  under  the  insolvency  were  proveable  under  the 
bankruptcy,  and  were  discharged  by  the  certificate. 

Cur.  adv.  vult* 


{a)  1  B.  &  A.  54. 
(b)  Ibid.  629. 


(c)  2  Mont.  &  Ayr.  562. 
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Mb.  Commissioner  Murphy.    This  is  a  rule  calling  on 
the  assignees  of  the  estate  and  effects  of  Horatio  Clagett>  to 
show  cause  why  they  should  not  execute  a  reassignment  of  his 
estate  and  effects,  and  why  the  warrant  of  attorney,  executed 
by  the  said  insolvent,  should  not  be  cancelled,  or  satisfaction 
entered  on  the  judgment  entered  upon  the  said  warrant  of  attor^ 
ney,  the  debtor  having,  since  his  insolvency,  become  bankrupt, 
and  obtained  his  certificate.     The  circumstances  under  which 
the  application  is  made  are  these : — The  applicant,  Mr.  Clagett, 
took  the  benefit  of  the  Insolvent  Act  in  1836 ;  and  while  the 
debts  under  his  insolvency  were  still  due  and  unpaid,  having 
subsequently  entered  into  trade,  he  was  adjudicated  a  bankrupt, 
and  obtained  his  certificate.     The  case  of  JellU  v.  Montford 
confirmed  by  a  recent   case  of  fVatson  v.  Humphrey,  in  the 
Exchequ^,  decided  that,  notwithstanding  a  discharge  under  the 
Insolvent  Debtors  Act,  the  debts  of  the  insolvent  must  be  con- 
sidered as  still  subsisting  and  proveable  under  a  subsequent 
bankruptcy.     The  Bankrupt   Law   Consolidation  Act,  12  & 
13  Vict  c  106.  s.  200.,  enacts  «  That  the  certificate  of  con- 
formity allowed  under  the  Act,  subject  to  the  provisions  herein 
contained,  shall  discharge  the  bankrupt  from  all  debts  due  by 
him  when  he  became  bankrupt,  and  froni  all  demands  and  claims 
made  proveable  under  the  bankruptcy."     At  the  time  of  taking 
the  benefit  of  the  Insolvent  Act,  Mr.  Clagett  executed  the  usual 
warrant  of  attorney,  authorizing  a  judgment  to  be  entered  up 
against  him  for  the  amount  of  the  debts  in  his  schedule,  and 
judgment  has  been  entered  up  on  that  warrant  of  attorney.     I 
am  now  called  upon,  under  section  62.  of  Geo.  4.  c  57.,  to  order 
satisfaction  to  be  entered  on  that  judgment,  on  the  ground  that 
all  the  debts  in  respect  of  which  the  adjudication  of  insolvency 
was  made,  have  been  discharged  and  satisfied  by  the  operation* 
of  the  certificate  of  conformity  in  bankruptcy.     The  object  of 
the  warrant  of  attorney  and  of  the  judgment  thereon,  as  shown 
by  section  57.  of  Geo.  4.  c.  57.  is  to  provide  for  the  payment  of  the 
debts  of  the  insolvent,  if  at  any  time  thereafter  he  shall  be  of 
ability  to  pay  them ;  for  that  same  section  provides  that  **  such 
further  proceedings  shall  and  may  be  had  upon  such  judgment 
as  may  seem  fit  to  the  discretion  of  the  said  Court  from  time  to 
time,  until  the  whole  of  the  debts  due  to  the  several  persons 
against  whom  such  discharge  shall  have  been  obtained  shall  have 
been  fully  paid  and  satisfied."     It  is  plain,  therefore,  that  the 
judgment  is  in  the  nature  of  a  collateral  security,  whereby  the 
insolvent  may  be  compelled  to  discharge  his  debts,  if  it  shall 
appear  to  the  Court  at  any  time  that  he  shall  be  able  to  do  so. 
The  real  question  in  the  case,  therefore,  will  be,  what  is  the 
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meaning  of  the  words  in  the  12  &  13  Vict  c  106.  a.  200.,  viz., 
'<  that  the  certificate  shall  discharge  the  bankrupt  from  all  debts 
due^"  &c.    If  that  is  to  be  read  as  a  legislative  declaration  that 
the  efiect  of  the  certificate  shall  be  to  obliterate  and  extinguish 
all  the  debts  of  the  bankrupt,  then  without  any  doubt  the  con- 
sequence would  be  that  the  debts  in  the  insolvent's  schedule 
would  be  included  in  such  a  sweeping  annihilation.     I  think  it, 
however^  impossible  to  suppose  that  such  is  the  meaning  of  the 
section.     Indeed,  the  section  itself,  in  its  subsequ^it  members, 
clearly  establishes  this,  because  it  goes  on  to  enact  that  ''  no 
such  certificate  shall  release  or  discharge  any  partner  or  co-con- 
tractor with  the  bankrupt"     Thus  appears  to  me  to  prove  satis- 
factorily that  the  meaning  of  the  word  ^*  discbarge  "  is  merely 
to  relieve  the  bankrupt  from  all  process  in  respect  of  such  debts, 
but  not  to  extinguish  the  debts  themselves.     Section  204.  of 
the  Bankrupt  Act  equally  provides  that  after  certificate  the 
bankrupt  shall  not  be  liable  on  any  promise  to  pay  or  satisfy 
any  debt  from  which  he  shall  be  discharged  by  virtue  of  such 
certificate.   Section  60.  of  7  Geo.  4.  c.  57.  enacts  that  no  person 
entitled  to  the  benefit  of  the  Act  shall  be  imprisoned  for  any 
debt  in  the  schedule.     The  efi*ect  of  both  Acts,  mutatis  mu-' 
tandiSf  appears  to  me  the  same,  viz.,  that  the  certificate  in  the 
one  case,  and  the  discharge  in  the  other,  only  amounts  to  a  relief 
from  process,  and  not  to  an  extinguishment  of  the  debts  upon 
which  either  the  certificate  or  the  discharge  operates.     It  is 
equally  remarkable  that   the  very   section,  the   62nd,  under 
which  this  application  is  made,   uses  the  very   word  <^  dis- 
charged," coupled  with  the  word  ^^  satisfied/'  showing  clearly 
that  the  Legislature  looked  to  no  dischaige  short  of  a  satisfao* 
tion.     Such  satisfaction  I  conceive  to  be,  first,  a  payment,  or  a 
satisfaction  operating  by  way  of  estoppel,  viz.,  a  release.   Indeed, 
that  such  is  the  intention  is  clear  from  the  concluding  words  of 
section  62.,  ordering  that  any  deed  of  release,  to  be  recorded 
in  the  said  Court,  by  which  any  such  debt  or  debts  shall  be  re- 
leased or  discharged,  shall  not  be  liable  to  stamp  duty.     On  all 
these  grounds,  therefore,  I  am  of  opinion  that  the  debts  are  not 
discharged  and  satisfied  by  the  certificate  in  bankruptcy,  and 
for  that  reason  this  rule  must  be    discharged.     I  may   add 
that  this  may  be  taken  as  the  collective  opinion  of  the  Com- 
missioners. 


Attorneys :  Bird.*  and  Lewis  §"  Lewis. 


Rule  discharged. 
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Court  for 

RE  REUBEN  MICHAEL.  ^,  ^^^l^^^ 

Before  The  Chief  Commissionee,  Debtors. 

May  10. 

SaBGOOD,  on  behalf  of  the  insolvent,  applied  for  leave  to  M.,  who  had 
file  a  petition^  under  section  8.  10  &  II  Vict,  c  102.    For  a  ou  the^n*^ 
period  of  eighteen  months  he  had  been  travelling  with  his  wife  *'°^.^^"^I  * 
on  the  continent  for  the  benefit  of  her  health.     He  had  returned  eighteen 
to  England  about  five  weeks  since,  and  he  now  desired  to  file  a  f^^'^^^^'J*' 
petition  for  protection.     The  question  of  jurisdiction  in  similar  EngiaDd,  uid, 
cases  had  already  been  before  the  Court,  but  the  Commis-  ^^^^J  ^ 
eioners  had  difiered  in  their  opinions  upon  the  subject.     In  Be  applied  for 
Crotty  (a)   the  petition  was  sustained  although  the  insolvent  j^^Mtitbn  * 
had  resided  two  months  out  of  the  six  immediately  preceding  under  sect  s. 
the  filing  of  his  petition  at  Ostend.     In  Be  Edwards  (b)  the  in-  yj^^^  ^  102. 
solvent  had  resided  four  months  out  of  the  six  at  Belgium,  and  -ff«W,  that  he 
in  that  case  the  petition  was  dismissed.     There  were  other  cases  titled  to  peti- 
on  the  point,  which  were  collected  and  reported  in  Macrae^e  th^^  Section 

JPractice,  54i»  and  the 

application 
-was  refused. 

The  Chief  Commissioner  said:  I  am  required  to  say      j^gmenu 
whether  a  man,  landing  in  England  after  a  residence  abroad, 
can  immediately  file  a  petition  under  Section  8.  of  10  &  1 1  Vict. 
c  102.     As  the  question  arises  upon  a  proviso  which  controls 
the  enactment  of  a  prior  clause,  it  is  first  to  be  seen  what 
the  law  would  be  without  this  alteration.     As  the  law  stood 
before  this  statute,  it  was  a  necessary  qualification  for  petition- 
ing for  the  protection  of  an  interim   order,  that  the  party 
should  have  been  residing  for  twelve  months  in  the  district 
where  he  petitions.     By  the  new  Act,  the  required  residence  is 
reduced  to  six  months.    No  man,  under  the  leading  clause,  can 
petition  without  a  residence  for  the  last  six  months  in  England, 
and  within  the  same  district.     The  8th  clause  provides  a  further 
shortening  of  time.     It  provides  a  mode  of  petitionii^  where 
the  six  months'  residence  has  not  been  all  in  one  district     Any 
shorter  period,  however,  is  deemed  insufficient  as  a  criterion  of 
the  district  where  the  jurisdiction  should  be  exercised.     So  it  is 
provided,  as  a  safeguard  against  abuse,  that  this  Court,  on  exa- 
mination of  the  schedule,  and  seeing  who  are  the  creditors,  shall 
name  the  district  which  may  most  fitly  take  cognizance  of  the 
case.     This  further  question  is  now  proposed,  whether  any  pre- 
vious residence  whatever  is  requisite  in  this  country?     If  it  is 
not,  a  man,  who  was  never  in  England  before,  might  land  at 

(a)  Macrae's  Insolv.  Practice,  55.  (h)  Ibid.  59. 
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t         '  »      Dover  in  the  morning,  and  take  out  his  protection  in  the  after- 

CouRT  FOB    noon.     This  might  happen  to  be  convenient  to  one  who,  though 

OP  iNfioLYEHT  ^^^^E  abroad,  has  contracted  debts  with  persons  of  this  country, 

DsBTORa. 


Rb  Rbubev 

IflCHASI. 

Judgment 


and  wishes  to  live  here  without  molestation.  I  certainly  think 
that  such  an  accommodation  to  absentees  is  not  within  the  spirit 
and  intention  of  the  Act  Why  was  twelve  months  required  at 
first,  and  why  six  months  now  ?  Why  is  any  period  of  residence 
prescribed  ?  For  two  reasons :  first,  that  a  man  may  be  heard 
where  his  creditors  most  probably  reside ;  secondly,  that  he  shall 
not  be  able  to  keep  out  of  their  reach  for  a  period  preceding  the 
moment  of  petitioning.  Moreover,  if  a  man  has  absented  him- 
self some  months  before  the  time  which  he  elects  for  petitioning, 
it  is  likely  that  his  property  may  also  have  absented  itself,  and 
become  difiScult  of  detection.  A  man  living  in  England  chooses 
his  own  time  for  resorting  to  this  process ;  but  he  is  expected  to 
have  been  within  reach  of  his  creditors  for  some  previous 
period.  The  words  of  the  Act  are,  ^  if  any  such  insolvent  shall 
not  have  so  resided  for  six  months  in  any  one  place  as  aforesaid.'* 
It  is  contended  that  we  are  to  read  this  as  if  the  words  were 
*^  shall  not  have  resided  for  six  months  in  any  of  the  places 
aforesaid."  I  cannot  agree  to  this.  I  think  that  ^'  shall  not  have 
so  resided  in  any  one  place  as  aforesaid  "  imports  that  he  must 
have  resided  "  partly  in  one  and  partly  in  another,''  that  **  not 
in  any  one  "  means  "  in  some  or  other,  though  not  in  any  one." 
If  it  had  been  contemplated  by  this  clause  to  make  residence  in 
or  out  of  England  a  matter  of  indifference,  it  might  easily  have 
been  expressed  in  words,  and  it  would  not  have  been  expressed 
in  the  words  that  are  used.  The  proviso  is  meant  to  give  some 
relief  from  the  previous  restriction.  It  relieves  a  man  from  the 
restriction  of  having  lived  for  six  months  in  one  only  of  the 
specified  jurisdictions,  but  not  from  the  restriction  of  having 
lived  in  some  of  them.  Moreover,  '*  such  insolvent "  means  a 
man  capable  of  petitioning  under  the  previous  part  of  the  Act. 
The  definition  of  the  capacity  to  petition,  as  previously  given, 
is  indeed  altered  by  this  8th  clause ;  but,  excepting  as  altered, 
it  remains  as  it  was.  Accordingly,  it  seems  to  me  that  he  must 
still  be  a  resident  for  six  months  in  the  insolvency  districts, 
though  he  is  no  longer  limited  to  *^  any  one  as  aforesaid."  I 
think,  as  I  did  some  years  ago,  that  he  cannot  petition. 

Attorney :  J,  Frost 
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EX  PARTE  BILSON.    RE  STEELE.  Jwticbs. 

June  4. 

1  HIS  was  a  petition  to  discharge  an  order  transferring  the  Where,  on  the 

,  tx  parte  fippli- 

proceedings  in  the  bankruptcy  of  M.  S.  Steele,  a  draper  at  cation  of  acre- 
Leicester,  from  the  Birmingham  District  Court  to  the  London  foJ^^^e^trMsf '^ 

District  Court.  of  a  petition 

The  order  was  made  on  the  11th  of  AprU  1855,  on  the  ex  ^Z^fxL 

parte  application  of  Messrs.  Ellis,  Everington,  and  Company,  by  proceedings 

Mr.  Abrahall,  a  registrar  (a)  of  the  Court  of  Bankruptcy  for  the  fv^mTconntry 

London  district,  and  was  signed  "  J.  B.  H.  Abrahall,  Eegistrar,  I>irtrict  Conrt 

for  T.  S.  M.  Fonblanque,  Commissioner,  in  the  absence  of  the  District  Court 

Senior  Commissioner."  ^"^  ™*de  by 

one  of  the 

There  was  no  evidence  as  to  the  circumstances  under  which  RegistrarB  as 

this  order  was  obtained  beyond  the  bare  facts  that  when  it  was  of  ^STl^nd^ 

made  the  Senior  Commissioner  was  absent  from  illness,  and  no  Commissioners 

Commissioner  was  sitting,  and  that  it  was  made,  ex  parte,  on  an  abamce^of  such 

application  supported  by  an  affidavit  stating  the  circumstances  Commissioner, 

which  rendered  a  transfer  desirable.     On  the  13th  of  April  the  senior  Com-  ^ 

proceedings    were   transmitted   to    London,   and   the   official  miMioner; 

assignee  appointed  by  the  Birmingham  Court  was  removed,  and  ther,  in  the  ab- 

another  appointed  in  his  stead.  **°^  of  cir- 

*^*                 ,  ,                                                               ,  cnmstances 

The  present  petitioners,  who  were  country  creditors  of  the  showing  ur- 

bankrupt,  applied  on  the  23rd  of  April  to  the  Senior  CanjLmis-  ^^^^^^0^1^^ 

sioner  to  discharge  this  order  on  the  ground  that  the  Registrar  sastained  if 

had  no  jurisdiction  to  make  it,  but  the   Commissioner  held  that  ^^ou? delay, 

he  had  no  authority  to  interfere.   The  proceedings  were  accord-  and  before  any 

ingly  carried  on  in   the  London  District  Court,  and,  on  the  under  it 
25th  of  April,  creditors'  assignees  were  chosen  without  oppo* 
sition.     On  the  5th  of  May  the  greater  part  of  the  bankrupt's 
stock-in-trade  was  sold  in  London. 

On  the  2l6t  of  May  the  present  petition  was  served. 

Mr.  «7.  V.  Prior  and  Mr.  J.  Bell  (of  the  Common  Law  bar),  ^^^9^^^  • 
for  the  petition,  said  that  the  main  object  of  the  appeal  was  to 
check  the  practice  of  obtaining  orders  of  this  kind  from  the 
Registrars,  on  ex  parte  applications.  It  could  not  be  the  inten- 
tion of  the  Legislature  that  these  orders  should  be  made  by  the 
Registrars  without  some  reason  being  shown  why  a  Commis- 
sioner was  not  applied  to.      If  they  were  to  be  made  ex  parte, 

as  a  matter  of  course,  by  a  Registrar,  because  no  Commissioner  » 
was  at  the  moment  sitting,  parties  would,  in  many  cases,  watch 
the  Commissioners  out  of  Court,  in  order  to  obtain  an  oppor- 

(a)  See  12  &  13  Vict.  c.  106.  ss.  20.  27.  and  90. 
B.  &  I. — VOL.  II.  I 
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EXFABTX 
BlLflON. 


JudgmMt 


tunity  of  applying  to  some  Registrar  who  was  known  to  enter- 
tain views  favourable  to  their  application. 

As  to  the  merits^  they  said  that  the  only  reason  alleged  for 
the  order  was  that  the  majority  in  number  and  value  of  the 
creditors  lived  in  the  London  district ;  which  was  not  a  sufficient 
reason :  Ex  parte  Downes,  (a)  They  referred  also  to  Ex  parte 
Mitchell{b)y  Anon,  (c),  Re  Grylls(d),  and  Ex  parte  Sewell{e); 
and  contended  that^  under  the  circumstances  of  the  case,  the 
bankruptcy  could  be  more  advantageously  prosecuted  in  the 
Birmingham  Courts  to  which  it  properly  belonged. 

The  Lobd  Justice  Enight  Bruce  said  that  so  far  as  he 
could  form  an  opinion^  after  having  heard  only  one  side  of  the  case, 
be  doubted  the  expediency  of  orders  of  this  kind  being  made  by 
the  Registrar,  and  the  propriety,  and  even  regularity,  of  their 
being  made  ex  parte,  except  in  cases  of  urgency.  He  should, 
however,  leave  these  points  undecided,  as  also  the  question  what 
it  would  have  been  right  to  do  if  the  matter  had  been  earlier 
brought  before  the  Court,  or  if  the  circumstances  of  the  estate 
had  been  different  Considering  that  the  order  complained  of 
had  been  made  on  the  11th  of  April,  and  a  great  deal  had  been 
since  done  under  it,  with  respect  to  the  estate,  the  application 
must  be  refused.  Subject,  however,  to  what  might  be  uiged 
on  the  part  of  the  respondents,  the  costs  of  the  present  petition 
must  be  given  out  of  the  estate. 

The  Lord  Justice  Turner  shortly  expressed  himself  to 
the  same  effect 


Mr.  Bacon,  for  the  assignees,  and  Mr.  Malins,  for  the  cre- 
ditors who  had  obtained  the  order  complained  of,  were  then 
heard  in  support  of  the  order  on  the  merits,  with  a  view  to  the 
question  of  costs. 

The  Lord  Justice  Enight  Bruce  said  that  he  continued 
to  doubt  the  regularity  of  the  original  order  made  by  the  Begis- 
trar,  but  did  not  mean  to  decide  the  point  He  doubted  it  on 
both  the  grounds  he  had  already  mentioned.  Independently  of 
these  grounds,  he  doubted  whether  the  order  was  justified  by 
the  circumstances  of  the  case.  He  thought,  however,  that,  as 
matters  had  gone  so  far,  it  was  for  the  benefit  of  the  estate  to 
leave  things  as  they  were,  but  the  costs  of  the  petition  must 
come  out  of  the  estate. 


(a)  1  De  G.  390. 

(6)  3  M.  D.  &  De  G.  397. 

(c)  Mont  &  Chitty,  142. 


(d)  17  L.  J.  (Bankruptcy)  7. 
(0  8  De  G.  M.  &  G.  508. 
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The  Lord  Justice  Turnek  said  that  he  entirely  agreed      .  ^^^'  , 
with  his  learned  Brother.     It  would  not  be  expedient  to  disturb       Loum 
the  order  now.     But  he  was  not  satisfied,  either  with  the  mode      J^"^**- 
in  which  it  was  obtained^  or  with  the  circumstances  under 
which  it  was  granted. 

Solicitors :  Holme,  Loftus,  tf  Young ;  and  Thmnas  Parker. 


IN  EE  COLE. 
Before  Ma.  Commissioner  Fonblanque. 


Cgc&tof 
Bankbuftct. 


May  22. 

In  this  case  a  witness  residing  in  the  country  had  been  sum-  ^^ere  a  per- 

moned  to  be  examined  touching  some  property  claimed  by  him,  «>«,  sapposed 

but  believed  to  belong  to  the  bankrupt's  estate,  (a)  After  being  property 

examined  he  refused  to  relinquish  his  claim  to  the  property,  pro-  5?^*^?f^^  ^ 

ceedings  being  now  pending  in  another  Court  relative  to  the  in  hU  pos- 

same.     The  object  of  the  examination  was  not  stated  in  the  J^mcm^  t 

summons.  be  examined 

Sudlow,  Solicitor,  for  the  witness,  now  asked  for  the  expenses  ^^f  ^e 
to  which  his  client  had  been  put  in  coming  from  the  country  to  o^«<^  ^^^ 

..      J  .1  .    rt       i.  which  he  is  to 

attend  this  Court.  i^  examined 

Murray,  Solicitor,  eontrh,  contended  that  the  witness  beins:  ^^^^  ^    , 

.      J  xi«-^x-  .  .  1       appear  on  the 

exammed  as  a  party  claimmg  to  retain  property  as  against  the  face  of  the 

assignees,  and  not  simply  as  a  witness,  was  not  entitled  to  any  "'^xh ^'^osta  f 

such  expenses.  a  witness 

Sudhw  said  that  the  object  of  the  examination  ought  to  have  1^  mwt" 

appeared  on  the  summons.  abide  the 

result  of  anj 
proceedings 

Mr.  Commissioner   Fonblanqtje.       The  costs  of  the  wUtive  to  the 
summons  must  abide  the  residt  of  the  proceedings  relating  to  qo^cmu  ^ 
the  property  which  are  now  pending  elsewhere.     It  would  be      Judgment 
more  convenient  if,  whenever  a  party  was  summoned  to  be 
examined  relative  to  property  supposed  to  belong  to  the  bank- 
rupt, the  object  for  which  he  was  examined  should  appear  on 
the  summons;  as  in  that  case,  if  the  witness  is  not  entitled  to 
a  tender  of  his  expenses,  and  if  he  did  not  tender  himself  to  be 
examined,  the  Court  would,  on  the  return  of  the  summons, 
have  no  hesitation  in  issuing  a  warrant  to  compel  his  attend- 
ance ;  if  it  does  not  appear  on  the  face  of  the  summons  whether 
the  witness  is  to  be  examined  as  a  party  having  interests  hostile 

(a)  12  &  13  Vict  c.  106.  s.  120. 
I  2 
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coitbt  of 
Bankruptct. 


Ihbe  Colb. 


to  those  of  the  assignees^  or  merely  as  a  person  capable  of  giving 
information^  and  expenses  have  not  been  tendered^  the  Court 
will  hesitate  in  bsuing  a  warranty  unless  special  cause  be  shown. 

Solicitors :  SiuHow  Sf  Torr ;  and  Hurray  tf  Co. 


Court  of 
Bankbuftct* 

May  29. 

Ship  and 
insarance 
broken  and 
emigration 
agents  traded 
without 
capital,  bj 
purchasing 
ships  and 
mortgaging 
them  to  the 
vendors  and 
others,  in 
expectation  of 
bemg  able  to 
pay  for  them 
out  of  the 
profits  of  the 
Toyages,  and 
continued  to 
do  Boaiter 
they  had 
dishonoured 
bills  of  ex- 
change. 

They  also 
received  pas- 
sage mon^y 
from  emi- 
grants, but 
-were  unable 
to  dispatch 
the  ships  for 
irant  of  stores 
and  provisions. 
Certificate 
suspended  for 
three  years, 
six  months  to 
be  without  pro- 
tection; the 
certificate  to 
be  of  the  third 
class. 


IN  RE  GRIFFITHS  AND  NEWCOMBE- 

Before  Mb.  Commissioneb  Fokblanque. 

In  this  case  the  balance'  sheet  commenced  on  the  14th  of 
February  1853^  and  extended  to  the  21st  of  August  in  the 
present  year.     It  contained  the  following  items :  — 


Dk.  To  sundry  creditors 
Ditto  holding  securities 


^627,010    7  10 
11,045    8    3 

^£38,045  11     1 


Cr.  By  sundry  debtors 
DoubtM 


:ei,768  15     1 
100    1     8 


Property  given  up 
Ditto  held  by  creditors 
House  and  personal  expenses 
Losses  ... 

Gash  given  up        -       - 


:ei,868  16  9 
5,377  10    0 

19,500    0    0 

1,330  11  11 

9,908    5    6 

60    6  11 

£38,045  11     1 


Of  the  good  and  doubtful  debts,  only  11/.  had  been  recovered 
by  the  assignees.  Of  the  property  given  up,  5000JL  was  the 
value  of  the  ship  "  Jane  Green,"  for  the  purchase  of  which  the 
bankrupts  had  only  paid  300/1,  and  the  vendor  had  brought  his 
action  against  the  assignees  for  the  residue  of  the  purchase 
money. 

The  bankrupt,  Ebenezer  E.  Griffiths,  examined  by  Mr. 
Lawrance  (Solicitor  for  the  assignees),  stated  as  follows:  '*  The 
firm  began  business  without  other  capital  than  what  we  could 
obtain  from  our  friends.  In  1854  we  bought  the  ship, 
'^  Daylesford,"  and  fitted  her  out  at  a  cost  of  10,000/1 ;  she  was 
mortgaged  to  the  vendor  for  5000/.  to  cover  bills  for  the  pur- 
chase money ;  all  the  bills  but  the  one  for  2000/.  were  paid. 
1000/.  was  piud  on  sigmng  the  contract,  part  of  which  was 
borrowed.  Taking  into  account  the  freight  which  might  be 
earned,  we  were  solvent  (as  I  consider)  when  we  bought  the 
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Daylesford."    We  incurred  an  expense  of  470021  on  the 


Dayleafordy"  a  large  portion  of  which  is  still  due.     On  three     Coubt  of 
vessels  which  had  sailed  previouslj,  we  lost  5700/.,  but  we  did        '^^"^^' 
not  know  that  then.     We  are  compelled  by  Act  of  Parliament        In  bb 
to  victual  the  vessels  for  twenty  weeks,  but  we  calculated  on     OKirwiTas. 
surplus  stores,  when  the  voyages  might  be  performed  by  fast-     Stattment, 
sailing  ships  in  eighty  or  ninety  days.     A  loss  would  appear  ^ 

on  the  accounts  of  each  of  the  ships  on  leaving  London.     The 
outfit  of  the  **  Daylesford  "  is  still  unpaid  for ;  but  it  is  cus- 
tomary to  give  from  six  to  twelve  months'  credit  on  such 
accounts :  we  did,  in  fact,  receive  ready  money,  and  take  long 
credit.     I  believe  that  the  "  Daylesford  "  has  been  sold  by.  the 
mortgagee  for  2100/.,  making  a  loss  of  BSOOL    We  bought  her 
cheaply.     The  '*  Historia  "  cost  us  7200il,  which  has  not  been 
wholly   paid;    we  mortgaged  her  for  2730/.      The  '*  John 
Barrow  ^  cost  5050/.,  has  been  offered  for  sale,  but  no  second 
bidding  was  made  for  her.    The  bad  state  of  the  market  caused 
these  losses.     The  *^  Jane  Green  "  was  bought  in  May  1854, 
for  5800il,  of  which  we  paid  300/.  and  some  incidental  ex- 
penses ;  fitting  her  out  cost  800/.  or  900/.,  in  June  or  July. 
The  bankruptcy  was  in  August.     The  *^  John  Barrow  "  was 
mortgaged  on  the  16th  of  August  for  3300/.,  500il  for  money 
advanced,  and  the  mortgagee  paying  a  prior  charge  on  the  ship 
for  1250il ;  the  remainder  of  the  mortgage  money  was  for  work 
previously  done  on  our  vessels ;  at  that  time  we  expected  a 
profit  from  the  **  Jane  Green  '*  in  case  she  could  be  despatched. 
We  had  received  2500/.  from   passengers,  and  there  would 
be  about  600/.  or  70011  to  be  received  by  us  at  the  time  of  our 
bankruptcy.     If  we  could  have  despatched  the  **  Jane  Green,'* 
our  position  would  have  been  improved,  and  the  ship  would  ' 
have  become  the  property  of  our  creditors.    We  dishonoured  a        ^ 
bill  on  the  22nd  of  May ;  it  was  for  60021 ;  about  350L  of  that 
has  been  piud.     A  bill  for  337/.  was  dishonoured  on  the  27th  of 
July,  and  one  for  665il  on  the  30th ;  the  last  was  given  on  the 
understanding  that  it  should  be  retired.     Between  the  22nd  of 
May  and  the  bankruptcy,  we  purchased  stores  for  ships  to  the 
amount  of  about  200/.  or  300/. ;  about  1000/.  worth  has  been 
paid  for.     Since  the  22nd  of  May  a  Mr.  Tennant  solicited  our 
custom,  and  we  gave  him  an  order,  and  we  incurred  a  debt  to 
him  of  400/.  or  500/.     We  did  not  tell  him  we  were  insolvent ; 

r 

we  were  to  have  twelve  months'  credit    We  agreed  to  purchase 

the  "  Jane  Green "  on  the  27th  of  May ;    we  were  then  in 

expectation  of  remittances  from  Australia  of  about  1600/.  on 

account  of  the  *^  John  Barrow ; "  at  that  time  we  had  incurred 
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a  gross  loss  of  3237/.  on  our  adventures,  as  well  as  trade  ex- 
penses to  the  amount  of  19432.5  and  1200Z.  had  been  drawn  bj 
the  partners.  We  chartered  the  *'  Oudekirk  "  on  the  22nd  of 
April,  but  the  charter-party  was  cancelled  in  July,  on  account 
of  the  diflSculty  of  procuring  emigrants.  Proceedings  taken 
against  us  at  the  Mansion  House  in  respect  of  the  delaj 
in  sailisg,  by  another  vessel,  had  injured  our  credit.  The 
delay  was  through  our  inability  to  get  stores  on  board.  We 
lost  1700Z.  by  the  ''  Oudekirk."  We  afterwards  bought  the 
'^  Jane  Green."  We  began  to  receive  money  from  emi- 
grants in  June  or  July,  and  continued  to  do  so  till  the  bank- 
ruptcy. The  custom  is  for  one  half  the  passage  money  to  be 
paid  when  the  berth  is  taken,  and  the  remainder  when  the  vessel 
is  ready,  which  is  announced  to  passengers  by  circulars.  I 
think  about  170  of  the  *'  Jane  Green's"  passengers  came  to 
London,  paid  their  passage  money,  and  went  on  board.  We 
received  from  them  in  all  380o£  The  stores,  according  to 
the  Government  scale,  would  cost  about  500/.,  but  we  would 
give  900/.  We  could  not  obtain  passengers  at  the  Government 
scale.  No  part  of  the  money  was  expended  in  victualling  the 
ship.  On  the  12th  of  August,  we  mortgaged  the  **  Historia" 
to  prevent  the  sale  of  other  ships  at  a  loss ;  we  received  nothing 
on  that  mortgage.  When  the  bill  of  the  27th  of  July  was 
coming  due,  I  asked  for  time,  stating  that  we  expected  remit- 
tances. I  did  not  say  I  was  solvent,  though  I  was  sure  that 
the  bill  would  be  met  if  we  could  have  the  accommodation  I 
asked  for.  We  had  been  proceeded  against  in  the  Court  of 
Bankruptcy  by  one  or  two  parties  at  that  time." 

Cross-examined  by  Mr.  LinkkUer  (Solicitor  for  the  bank- 
rupts). '^  Before  I  went  into  business,  I  was  book-keeper  and 
managing  clerk  to  a  mercantile  house  for  six  or  seven  years. 
My  brother  (a  partner)  had  been  to  Australia.  I  commenced 
business  alone,  as  a  ship  and  insurance  broker.  It  is  a  business 
that  requires  scarcely  any  capital.  I  had  assistance  from  my 
friends.  My  mother  is  a  creditor  for  600/.  In  four  or  five 
months  Mr.  Newcombe  joined  me ;  he  had  been  connected  with 
the  **  temperance  movement,"  and  had  a  large  connection  in  the 
Northern  and  Midland  districts.  We  commenced  a  ''  temper- 
ance "  line  of  packets,  and  had  considerable  success.  Our  first 
step  was  to  purchase  the  *'  John  Barrow."  We  paid  the  whole 
of  the  purchase  money  out  of  our  receipts  from  emigrants  before 
the  vessel  sailed.  The  result  of  this  first  venture  was  a  profit 
of  1200/1  or  1300/.  We  chartered  other  vessels  in  1853,  but 
we  found  it  more  profitable  to  buy.  We  had  the  bulk  of  the 
emigrant  trade  from  London.     My  brother  joined  me  in  1854; 
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he  had  great  knowledge  of  the  colonies,  and  undertook  the 
management  of  the  house  at  Liverpool.  We  made  a  profit  of 
SOOOi  and  upwards  by  the  '*  Daylesford.''  On  the  "  Historia** 
we  made  a  profit  of  2100/.  We  also  had  losses,  but  these  were 
exceeded  by  our  profits  by  about  1200i  or  1300/,  The  delay 
in  the  sailing  of  the  **  Australia  ^  was  caused  by  her  not  arriv- 
ing in  London  in  time.  In  July  we  contracted  for  stores  for 
the  **  Jane  Green ;  **  there  was  a  r^ular  written  contract,  with 
a  penalty  of  50L  a  day  for  nonperformance ;  the  contractors 
ofiered  to  victual  the  ship  at  from  1 5s.  to  20s.  a  head.  We 
continued  to  receive  payments  from  emigrants  up  to  the  16th 
of  August.  We  expected  then  to  sail  the  vessel ;  she  was  in 
the  London  Docks,  a  master  had  been  appointed,  and  several 
of  the  crew  were  on  board.  Nothing  was  wanted  but  the 
stores.  We  were  in  treaty  for  them  up  to  the  last  moment,  in 
expectation  of  being  able  to  give  the  security  required  by  the 
contractors.  After  the  16th  of  August,  we  directed  our  clerks 
to  refuse  to  receive  payments  from  emigrants.  The  ''  Dayles- 
ford  "  was  sold  at  sea.  We  expected  a  net  profit  on  the  ''John 
Barrow,"  but  the  master  took  her  on  an  intermediate  voyage, 
which  prevented  her  from  returning  to  London  in  time.  The 
passengers  by  the  "  Jane  Green  ^  were  maintained  by  our 
house." 

The  other  bankrupts  concurred  in  the  evidence  of  Ebenezer 
K  Griffiths. 

The  Coubt  took  time  to  consider. 
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Mb.  Commissioner  Fonblanque.  The  awarding  of  the 
certificate  is  always  a  very  anxious,  and  very  often  an  exceed- 
ingly punful  duty ;  and  it  is  not  the  less  so  when  the  peculiar 
nature  of  the  trading  deprives  the  Court  of  what  may  be  called 
the  standards  and  landmarks  by  which  its  decisions  may  be 
regulated.  The  trading  in  the  present  case  was  of  that  nature ; 
it  was  not  an  ordinary  trade  of  buying  and  selling ;  it  was  a 
trade  which  has  only  existed  in  this  country  comparatively  of 
late  years.  When  emigration  became  very  frequent  a  class  of 
persons  arose  who  made  it  their  business  either  to  charter  or 
purchase  ships  for  the  conveyance  of  emigrants.  Great  abuses 
certainly  arose  in  that  business ;  and  when  the  longer  voyages 
to  Australia  became  prevalent,  those  abuses  became  more  pre- 
valent also.  Independent  of  its  being  a  peculiar  dass  of 
business,  it  had  to  deal  with  a  peculiar  class  of  persons — a  class 
of  persons  particularly  entitled  to  protection,  because  they  were 

always  the  poor,  and  generally  the  comparatively  ignorant.     I 
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,  ^^^^'  .     have^  however,  endeavoured,  as  much  as  possible,  to  divest  my 
Court  of     mind  of  the  feeling  which  compassion  for  the  parties  injured 
Bahkbpptcy.  nmgt  necessarily  occasion  —  a  feeling  not  by  any  means  pecu- 
In  SB        ^i^r  ^o  myself,  but  one  very  generally  felt,  and  manifesting^ 
GRiFnTH&     itself  in  a  manner  highly  creditable  to  the  benevolence  of  the 
Judgment,      public     The  bankrupts  in  this  case  are  three  persons —  the  two 
brothers  Griffiths,  and  Newcombe.     Of  these  £benezer  Griffiths  • 
appears  to  have  commenced  the  business.     He  had  been  pre* 
viously  in  a  business  somewhat  analogous, — that  of  a  ship  agent 
and  broker  and  insurance  broker;  and,  as  he  states,  his  former  em- 
ployers induced  him  to  start  upon  his  own  account.     He  started 
without  capital — that  is  to  say,  without  any  real  capital,  and  with 
no  nominal  capital  except  that  which  he  could  derive  from  the 
assistance  of  friends.     Now,  I  would  not  be  understood  to  say 
that  no  man  should  start  in  business  without  a  capital,  because 
it  is  very  notorious  that  many  men  have  started  in  business 
without  capital,  and  they  have  realised  large  fortunes,  much  to 
their  own  credit,  and  even  to  the  benefit  of  society.     There 
have  been  men  who  have  made  an  honourable  independence 
with  no  better  foundation  than  a  pocket-book  and  a  pencil ;  and 
if  they  have  added  an  office  at  10/.  a  year,  so  much  the  better. 
I  do  not  say,  therefore,  in  the  first  instance,  broadly,  that  it  is 
an  ofience  against  mercantile  morality  that  a  man  should  start 
without  capital,  but  I  say  that  the  question  of  capital  should 
always  be  determined  by  the  question  of  the  risk  to  be  incurred ; 
so  that  no  man  should  speculate  largely  upon  considerable  uncer- 
tainties where  he  has  nothing  to  fall  back  upon,  —  where  he 
has  everything  to  gain  and  his  creditors  have  everything  to  lose. 
The  mere  ship-broking  and  insurance  business  did  not  require 
capital ;  and  if  Ebenezer  Griffiths  had  continued  in  that  business, 
the  probability  is  he  might  have  been  a  prosperous  man,  and 
have  been  saved  from  the  position  in  which  he  now  stands. 
After  a  short  time,  however,  it  appears  that,  being  acquainted, 
or  making  acquaintance,  with  the  bankrupt  Newcombe,  they 
joined  in  a  new  business.     It  is  said  that  the  bankrupt  New- 
combe was  largely  connected  with  the  temperance  movement, 
and  that  that  made  the  opening  for  establishing  what  was  called 
a  ^*  Temperance  Line  of  Packets."    Don't  let  me  be  understood 
for  a  single  moment  to  undervalue  that  movement.     I  rejoice, 
and  I  applaud  that  class  of  persons,  from  whom  it  could  be 
least  expected,  who  gave  a  preference  to  the  ships  that  were  to 
sail  under  the  regulations  of  that  movement.     But  there  are 
other  intemperances  besides  the  intemperance  in  ardent  spirits. 
There  is  the  intemperance  of  speculation,  quite  as  intoxicating, 
and,  as  respects  mercantile  interests,  much  more  dangerous; 
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and  to  that  intemperance  these  bankrupts  seem  to  have  yielded 
to  a  very  large  extent  indeed.  With  no  capital,  they  imme- 
diately began  to  purchase  ships  —  to  purchase  ships  upon  the 
risk  of  being  able  to  pay  for  them  with  the  passengers'  money. 
With  the  exception  of  a  loan  from  the  mother  of  the  bankrupts 
Griffiths,  it  does  not  appear  that  there  was  a  shilling  to  be  laid 
out  for  these  necessarily  heavy  purchases.  Ships  were  to  be 
purchased  —  ships  were  to  be  repaired ;  there  was  no  fund  for 
the  purpose ;  there  was  no  money  for  the  repairs.  What  was 
the  necessary  consequence?  Debt  and  mortgage.  The  same 
eyil  that  we  see  in  other  classes  that  speculate  on  chances  pre- 
vailed here.  A  ship  was  purchased,  it  Was  repaired,  and  was 
mortgaged,  and  then,  out  of  the  proceeds,  another  ship  was 
purchased,  repured,  and,  in  turn,  mortgaged.  Although,  in  the 
statement  of  one  of  the  bankrupts  there  is  an  attempt  to  show 
that  there  were  profits  upon  the  purchased  ships,  which,  set 
against  the  losses  upon  the  chartered  ships,  left  a  residue,  I  have 
not  been  able  to  discover  that  that  was  real  profit ;  because,  to 
make  it  real  profit  the  ships  should  all  have  been  paid  for.  And 
it  is  quite  notorious  that  this  was  not  the  case,  for  in  one 
disastrous  instance,  a  ship  (the  *^  Daylesford  ")  which  cost  some- 
where about  10,000/1  has  been  sold  for  a  shade  above  2000/. 
It  has  been  sud  that  this  was  under  disastrous  circumstances ; 
but  they  were  circumstances  that  the  bankrupts  ought  to  have 
foreseen.  They  might  very  well  know  that  mortgagees  would 
not  allow  their  money  to  remain  for  ever ;  that  ships  at  sea  were 
sold  at  a  loss ;  and  they  therefore  ought  to  have  anticipated  that 
if  they  were  not  prepared  to  meet  the  bills  they  had  given  for 
their  purchases,  the  mortgagees  would  foreclose,  and  they  would 
lose  their  ships  at  an  enormous  sacrifice.  The  consequences  of 
this  course  of  trade  developed  themselves  earlier  than  usual,  for 
there  were  very  quickly  indications  of  insolvency.  The  first 
indication  of  insolvency  was  the  dishonour  of  bills.  Bills  were 
dishonoured  as  early  as  April  and  May  of  last  year.  Now, 
without  saying  that  a  man  is  to  stop  his  business  the  instant 
that  he  has  dishonoured  a  bill,  I  have  no  hesitation  in  propound* 
ing  broadly,  that  the  instant  a  man  has  dishonoured  a  bill  it  is 
incumbent  upon  him  to  look  into  the  state  of  his  afiairs,  and 
from  that  time  to  deal  prudently,  cautiously,  economically  with 
his  estate.  But  the  warning  seems  to  have  been  totally  over- 
looked by  these  bankrupts ;  for  though  they  dishonoured  bills 
in  April  and  May,  in  May  they  bought  that  vessel,  upon  the 
fate  and  history  of  which  the  demerits  of  this  bankruptcy  prin- 
cipally turn.  They  bought  the  '^  Jane  Green"  in  May  1854, 
for  5800/.,  of  which  they  could  only  pay  300/.  in  cash.     But 
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^  ^^^^'  ,  they  had  another  previous  warning  beside  the  dishonour  of  their 
CoiTBT  or  hills.  They  had  been  obliged  to  cancel^  at  a  great  loss,  the 
Bankruptct.  charter-party  of  a  vessel  called  the  **  Oudekirk,"  for  which  they 
jj,„'  were  unable  to  procure  a  sufficient  cargo  of  emigrantSy  on 
GRimTHa.  account  of  the  previous  difficulty  as  to  the  "  Australia." 
JvdgmenL  Now,  the  ^  Jane  Green "  was  to  have  sailed^  according 
to  the  first  announcement,  on  the  30th  of  June ;  and  I  do  not 
find  that  any  step  was  taken  to  victual  that  ship  until  the 
26th  of  July,  when  McCarthy  and  Company,  of  Liverpool, 
executed  an  agreement  for  that  purpose  with  the  bankrupts. 
And  it  is  said  that  this  was  not  upon  any  application  by  the 
bankrupts,  who  ought  from  May,  or  at  any  rate  from  the  receipt 
of  the  first  passage  money,  to  have  been  diligently  applying 
themselves  to  the  procuring  of  these  stores;  but  it  is  siud  that 
McCarthy  and  Company  made  the  application  to  victual  firom 
Liverpool,  which,  it  was  alleged,  was  cheaper  for  that  purpose 
than  London.  I  suspect  there  was  delusion  there,  for  it  after- 
wards turned  out  that  McCarthy  was  not  to  supply  from  Liver- 
pool ;  he  sent  up  his  clerk,  Kelly,  to  supply  the  ship  in  London. 
And  it  has  not  escaped  attention,  that  the  agreement  of 
McCarthy,  which,  according  to  the  evidence  of  the  bankrupts, 
was  a  volunteered  agreement  on  his  part,  is  written  upon  paper 
which  bears  the  engraved  heading  of  the  house  of  Griffiths, 
Kewcombe,  and  Company.  McCarthy,  however,  had  engaged 
to  find  the  stores ;  and  he  subjected  himself  to  a  penalty  of  502. 
a  day  for  not  doing  so.  How,  in  the  face  of  that  agreement,  he 
was  enabled  to  cancel  his  engagement  I  have  not  been  informed ; 
and  supposing  the  agreement  to  have  been  really  a  bond  fide 
agreement,  and  not  a  delusion^  it  is  difficult  to  understand  why 
the  bankrupts  did  not  insist  upon  the  penalty  of  50il  a  day. 
Because,  though  M^Carthy^might  have  found  their  credit  to  be 
bad  on  coming  to  London,  he  had  contracted,  credit  good  or 
credit  bad,  for  a  certain  mode  of  payment,  and  to  that  he  ought 
to  have  been  bound.  But  I  use  this  more  particularly  to  show 
how  desperately  bad  the  credit  of  Griffiths,  Newcombe,  and 
Company  must  have  been,  they  being  nominal  shipowners,  when 
they  could  not  obtain  credit,  where  credit  is  so  easy  —  so  dan- 
gerously easy  —  as  in  this  city,  for  900Z.  worth  of  stores,  and 
that  more  especially  as  they  had  still  money  to  receive  from  the 
emigrants,  and,  as  they  said,  they  expected  money  from  the  ship 
called  the  '*  John  Barrow."  I  am  perfectly  assured  that  if  these 
had  been  men  in  anything  like  reasonable  credit  they  would 
have  found  no  difficulty  whatever  either  in  obtaining  stores  on 
credit,  or  in  obtaining  money.  They  might  have  had  to  pay 
dear  for  their  money,  but  it  is  exactly  one  of  those  cases  of 
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emergency  in  which  a  man  is  justified  in  paying  dearly  for      .  ^^^^'  . 
money ;  it  is  one  of  those  pinches  in  which  money  at  almost  any      Coobt  or 
but  an  exorbitant  rate  would  be  cheaply  purchased.    But  that  is  Bankruptcy. 
not  all.  They  had  received  the  very  lai^e  sum  of  ZBOOL  from  this        jn  bb 
poor  class  of  emigrants^  who  scraped  all  that  they  could  scrape     Griffitbb. 
together — all  that  their  means,  all  that  their  credit,  all  that  the      JwigmmL 
sale  of  their  articles  of  property  would  enable  them  to  collect, 
in  order  to  pay  for  their  passage ;  but  not  one  single  shilling  of 
that  money  —  which  I  cannot  but  conceive,  in  point  of  com- 
mercial morality,  ought  to  have  been  considered  pledged  to  the 
maintenance  of  the  emigrants  —  was  ever  applied  in  the  pur- 
chase of  a  single  ounce  of  biscuit.     There  was  not  a  pound  of 
provision  on  board  the  ship,  nor  was  there  a  pound  of  money  at 
the  bank  of  the  bankrupts.     Over  and  above  that,  there  were 
claims  to  the  amount  of  above  lOOOZ.,  without  payment  of  which 
the  "  Jane  Green  "  could  not  have  left  the  docks.     It  is,  there- 
fore, the  most  utter  delusion  for  the  bankrupts  to  say  that  they 
were  in  hopes  to  the  last  that  they  should  be  able  to  sail  the 
^*  Jane  Green."    All  reasonable  minds  must  have  seen  that  it 
was  impossible.     But  though  the  siuling  of  the  *^  Jane  Green  " 
was  impossible  —  though  the  bankrupts  had  had  the  serious 
warning  of  their  bills  being  dishonoured  as  far  back  as  April 
and  May,  some  of  those  bills  remaining  dishonoured  to  the  pre- 
sent day  —  they  mortgaged  their  two  ships  without  receiving 
at  the  time  one  shilling  of  consideration.     Now,  if  there  was  to 
be  a  mortgage  of  the  ships,  would  not  the  legitimate  course  of 
mortgage  have  been  to  raise  money  to  victual  this  ship,  to  the 
sailing  of  which  they  were  so  seriously  pledged  ?     On  every 
point,  therefore,  to  which  I  have  adverted,  the  bankrupts  have 
been  most  exceedingly  faulty,  almost  criminal;  and  there  is 
only  to  set  against  that,  that  their  business  has  been  conducted, 
in  point  of  book-keeping,  with  apparent  regularity.     They  have 
largely  injured  their  ordinary  trade  creditors ;  and  they  have  in- 
curred an  amount  of  trade  debt  which  alone  would  have  been  con- 
sidered enormous.     But  what  is  much  worse,  they  incur  debts 
to  the  injury  of  a  peculiar  class,  who  are  entitled  pre-eminently 
to  protection  —  to  that  protection  which  has  been  given  them, 
at  least  has  been  attempted  by  the  Legislature,  I  fear  delusively, 
as  a  very  recent  example  will  show.     The  Legislature  gave  a 
peculiar  remedy  to  emigrants  whose  money  might  have  been 
received,  and  whose  passage  was  not  provided.  That  remedy  was, 
not  only  that  the  money,  or  a  money  penalty,  should  be  reco- 
vered, but  thaf  the  penalty  should  be  enforced  by  imprison- 
ment.    So  that  it  is  evident  that,  in  some  degree,  the  Legisla^ 
ture  considered  that  the  act  of  an  emigration  shipowner  who 


124 


THE  BANKRUPTCY  AND  INSOLVENCY  REPORTS. 


IS65. 


COUBT  OF 


In  bb 

GBIfFlTHS. 

Jw^fment 


made  default  was  a  criminal  offence.  One  of  the  bankrupts 
was  brought  under  that  statute ;  but  then  the  exceedingly  in- 
Bamkbuftct.  duigent  Legislation,  which  has  given  so  much  latitude  to  bank- 
rupts for  the  supposed  interest  of  estates  and  creditors,  stepped 
in,  and  the  bankrupt  was  released  from  the  imprisonment  which 
I  think  he  had  very  justly  incurred.  All  these  things  con- 
sidered, I  cannot  but  come  to  the  conclusion  that  the  trading 
was  reckless  and  improvident,  and  that  the  peculiar  dealing  with 
the  emigrants  was  fraudulent.  I  had  some  doubt  whether  it 
would  not  be  my  duty  —  a  painful  one — to  refuse  this  cer- 
tificate altogether.  But  the  bankrupts  are  young  men,  and  it 
is  possible,  and  I  hope  probable,  that  the  example  which  they 
have  made  of  themselves,  the  disaster  which  has  followed  upon 
their  misconduct,  and  the  time  for  reflection  which  a  long  sus- 
pension will  give  to  them,  may  enable  them  at  a  distant  period 
to  return  to  commercial  society  with  a  prospect  of  retrieving 
their  characters.  I  shall  not,  therefore,  refuse  the  certificate 
altogether,  but  I  shall  do  that  which  is  next  to  it.  I  shal}  make 
the  certificate  of  the  lowest  class ;  I  shall  give  to  the  certificate 
the  longest  suspension  that  I  ever  do  give;  and  as  counter- 
balancing the  escape  of  the  bankrupts  from  the  penalties  which 
the  law  imposed  upon  them  by  the  Emigration  Statutes,  I  shall 
make  that  suspension  for  six  months  without  protection.  The 
judgment,  therefore,  is,  that  the  certificates  of  the  bankrupts 
shall  be  suspended  for  three  years;  that,  when  granted,  they 
shall  be  of  the  third  class ;  and  that  for  six  months  they  shall 
be  without  protection. 

Solicitors:  Lawrance,  for  the  assignees;  and Ltnklater,  for 
the  bankrupt 
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EX  PAETE  ASHLEY.    IN  RE  ROBERT  DANIELL. 
Before  Mb.  Commissioner  Holbotd. 

rn 

1  HE  facts  and  arguments^  as  far  as  they  are  material,  are  set 

out  in  the  judgment 

Mr.  Commissioner  Holbotd.  This  was  a  petition  of 
Wm.  Ashley,  praying  the  Court  for  a  declaration  in  his  favour, 
as  to  the  right  to  certain  goods  and  chattels  claimed  by  him 
under  a  bill  of  sale  from  the  bankrupt,  which  was  given  by  way 

sale  was  daly  registered  nnder  the  Act  17  &  18  Vict  c  36. 
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of  security  for  330/.,  money  lent  to  the  bankrupt  by  Ashley,  a 
copy  of  such  bill  of  sale  having  been  duly  filed  in  pursuance  of  the 
Act  of  last  session  (a),  intituled  *'  An  Act  for  preventing  Frauds 
upon  Creditors  by  secret  Bills  of  Sale  of  personal  Chattels."  The 
goods  in  question  were  taken  and  retained  on  behalf  of  the 
assignees  of  the  bankrupt,  as  having  been,  by  the  consent  and 
permission  of  the  true  owner,  in  the  possession,  order,  or  dispo- 
sition of  the  bankrupt  at  the  time  he  became  bankrupt,  and 
whereof  he  was  reputed  owner,  and  the  question  raised  turns 
upon  the  reputed  ownership* 

It  was  contended  that  since  the  Act  for  the  registration  of 
bills  of  sale,  no  visible  ownership  in  goods  and  chattels  assigned 
by  a  bill  of  sale,  of  which  a  copy  was  duly  filed,  could  give  a 
right  to  the  assignees  of  a  bankrupt,  under  the  Bankrupt  Law 
Consolidation  Act  (d),  and  that  the  filing  of  a  copy  of  the  bill 
of  sale  with  the  power  of  search  given  by  the  Act  took  the 
goods  out  of  the  reputed  ownership  of  the  bankrupt. 

I  have  looked  to  the  Act,  and  it  appears  to  me  to  be  clear 
that  the  Bankrupt  Law  Consolidation  Act  is  not  affected  in  this 
respect  by  the  provisions  of  the  Act  for  the  registration  of  bills 
of  sale.  It  is  obvious,  from  the  words  of  the  preamble,  that 
that  Act  was  intended  for  i^e  further  protection  of  creditors, — 
*'  to  prevent  frauds  by  secret  bills  of  sale."  With  that  view  it 
requires  an  act  to  be  done  in  order  to  complete  a  title  in  cer- 
tain cases  under  a  bill  of  sale  of  personal  chattels ;  but  it  does 
not  make  a  title  good  which  would  have  been  bad  before.  As 
was  laid  down  by  the  Courts  with  regard  to  the  former  Ship 
Begistration  Acts(c),  in  Robinson  v.  M'DoneU(d),  Kirkley  y. 
Hodgson  (^e)y  and  Monkkouse  v.  Hay  {g\  certain  forms  are  made 
necessary  to  the  validity  of  transfers  which  antecedently  would 
have  been  good  and  valid  without  them;  but  it  was  never  in- 
tended by  the  Legislature  that  a  compliance  with  those  forms 
should  give  validity  to  a  transfer  which  antecedently  would 
have  been  bad  and  invalid. 

It  is  true  that  the  Act  for  the  registration  of  bills  of  sale  contains 
provisions  for  enabling  persons  to  search  the  registers,  but  this 
cannot  be  done  without  the  payment  of  a  fee,  and  I  think  per- 
sons are  not  bound  to  have  recourse  to  a  search ;  besides,  the  bill 
of  sale  might  have  been  satisfied,  (although  satisfaction  be  not 
indorsed  on  the  copy)  and  the  circumstance  of  the  bankrupt 
having  remained  in  possession  might  have  induced  others  to 
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^^^' ,      believe  that  such  was  the  fact.      If^  however,  the  Legislature 


CouBT  or     had  iotended  that  the  registration  of  bills  of  sale  should  restrain 
Bawkbpptpt.  ^g  operation  of  the  Bankrupt   Law   as   to   reputed  owner- 
Ex  FAKTi     sbip,  it  would  have  expressed  its  intention  clearly,  as  it  has 
AsHLET.      done  with  regard  to  transfers  of  ships,  both  in  the  proviso  to  the 
Judyment      Bankrupt   Law  Consolidation  Act  (a)  and  in  the   Merchant 
Shipping  Act  (b)    I  shall  therefore  dismiss  the  petition. 
Bagleyy  counsel  for  assignees. 

Petition  dismissed. 
Solicitors :  Emmet  if  Son  ;  and  J.  Beattie, 

(a)  Sect  125.  (b)  Sect  72. 


CouBT  FOB  BE  JAMES  SHAW. 

Of  Ik^^Lt  ^^  FBANCIS  BOBERT  LEAVER. 

March  28^  Before  Mb.  Commissioner  Murphy. 

Where  an  in-  i  N  each  of  these  cases  the  insolvent  had  obtained  a  final  order, 
tolyent,  who  ^Lad,  having  contracted  fresh  debts,  had  obtained  leaye  to  file  a 
his  final  order,  seoond  petition  under  the  Protection  Statutes.  It  was  arranged 
ciratoacta  freah  ^^^^  ^^  validity  of  such  petitions  should  be  discussed  upon 
Held,  that  he  the  occasion  of  the  first  examination ;  and  this  being  the  day 
w^i^iel'  appointed  for  tiie  first  examination,  the  question  was  ai^ed  by 
second  petition,  Luc€u,  on  behalf  of  Shaw.  The  objection  to  second  petitions, 
tection  Sta^  ^  declared  in  Be  Hance  (a),  was  that,  as  the  law  in  protection 
tutes.  011803  ^as  to  be  construed  by  analogy  to  the  Law  of  Bankruptcy, 

Ar^ummu  A  ^nal  order  placed  a  petitioner  in  the  same  condition  as  an  un- 
certificated bankrupt ;  and  all  future  property  being  vested  in 
the  prior  assignee,  the  second  petition  was  invalid,  there  being 
nothing  for  it  to  act  upon.  That  doctrine  was  supported  by 
Young  v.  jBtt«AtrorM(&),  where,  in  an  action  for  money  lent,  it 
was  held  to  be  a  good  plea  under  6  Geo.  4.  c.  16.  s.  127.}  that 
the  plaintiff  became  a  bankrupt  and  obtained  his  certificate,  and 
that,  subsequently,  a  second  commission  issued  against  him^ 
under  which  he  obtained  his  certificate,  but  did  not  pay  15«.  in  the 
pound,  whereby  and  by  force  of  the  statute  the  debt  demanded 
in  the  declaration  became  vested  in  the  assignees.  That  case 
also  decided  that  where  the  estate  of  a  bankrupt,  after  his  cer- 
tificate, vested  in  the  assignees,  he  could  not  sue  for  an  after 
accruing  debt,  although  the  assignees  did  not  interpose.  In 
1844  the  question  was  again  discussed,  and  the  former  decision 

(a)  1  Inaolv.  Cases,  120.  (p)  8  Ad.  &  E.  470. 
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upheld  in  Herbert  v.  Sayer  (a),  but  the  judgment  was  reversed  » 

by  the  Court  of  Error  (6),  and  Tindal  C.  J.  said :  "  The  point  Court  fob 
to  be  coDffldered  and  decided  is  of  great  importance :  it  relates  ^f  Insolvent 
to  the  right  of  a  bankrupt^  twice  certificated,  and  who  has  not  Dbbtobs. 
paid  \5s.  in  the  pound,  to  after-acquired  property,  such  as  the  j^.  j^j^sg 
bill  for  which  he  sues ;  and  the  question  is  whether  he  has  a  Shaw  ani> 
good  right  to  such  property  against  the  parties  to  the  bill  and  Robbbt 
all  the  world  except  the  assignees,  or  no  right  whatever,  so  that  Lbavbb. 
he  could  not  sue  at  all  upon  the  bill.  We  are  of  opinion  that  he  Argum$nu 
has  a  good  right,  except  as  against  the  assignees,  and,  as  the 
plea  does  not  state  that  they  have  interfered,  it  does  not  contain 
a  complete  defence.  And  to  this  conclusion  we  have  come,  as 
well  upon  the  authorities,  as  upon  the  reason  and  convenience  of 
the  principle  which  they  establish.**  And,  at  a  later  part  of  the 
judgment  his  Lordship  said :  **  On  the  argument  of  this  case 
before  us  it  was  suggested  that  Younff  v.  Rushworth  was  dis- 
tinguishable, because  it  was  not  averred  in  the  plea  that  the 
money  sought  to  be  recovered  was  after-acquired  property,  and 
also  that  the  plea  was,  primd  facie,  an  answer,  and  that,  if  the 
assignees  had  permitted  the  bankrupt  to  act  on  their  behalf, 
such  fact  ought  to  have  been  replied,  and  that  the  case  may  be 
supposed  to  be  decided  upon  one  or  both  of  these  grounds. 
Upon  consideration  we  think  that  it  cannot  be  supported  upon 
either,  but  that  not  only  the  weight  of  authority,  but  reason 
and  convenience  are  in  favour  of  the  right  of  the  bankrupt  to 
sue."  That  decision  was  a  strong  authority  in  favour  of  the 
petitioner.  In  Butler  v.  Hobsan  (c)  the  question  of  the  validity 
of  a  third  fiat,  where  the  second  had  not  paid  155.  in  the  pound 
was  carefully  considered  in  discussing  a  matter  of  costs;  and 
Tindal  C.  J.,  in  delivering  judgment,  s^d :  ''  The  Court,  upon 
a  former  occasion,  decided  that  the  assignees  under  the  second 
commission  were  to  be  considered  as  the  true  owners  of  the 
goods,  who  had  suffered  the  bankrupt  to  retain  possession  as 
reputed  owner.  Whether  the  right  vested  in  the  assignee 
under  the  Insolvent  Debtors  Court,  or  in  the  assignee  under  the 
third  fiat,  it  was  not  thought  material,  with  respect  to  the  ques- 
tion then  before  the  Court,  to  determine ;  but  it  has  now  become 
necessary  to  say  whether  any  title  to  the  goods  can  be  supported 
by  the  assignees  under  the  third  fiat  against  the  title  of  the 
assignees  under  the  second  commission;  and  upon  this  point 
our  opinion  b,  that  the  third  fiat  is  not  a  nullity,  as  has  been 
contended  at  the  bar,  but  that  the  assignees  under  the  second 
commission,  who  have  allowed  the  bankrupt  to  retain  possession 

(a)  5  Q.  B.  965.  (b)  Ibid.  974.  (c)  5  Scott,  831. 


128 


THE  BANKKUPTCY  AND  INSOLVENCY  EEPORTS. 


1855. 


CouKT  ros 

Relief 

or  Insoltemt 

DSBTOBS. 


Re  James 

Shaw  ani> 

Francis 

Robert 

Leaver. 

Argtatent 


of  the  goods,  as  reputed  owner  in  contravention  of  the  Bank- 
rupt Laws,  are  not  in  a  condition  to  dispute  the  title  of  the 
assignee  under  the  subsequent  fiat  to  seize  and  administer  them. 
In  1853,  the  question  was  again  considered,  in  Re  Parhes(a)y 
and  the  Court  held  that  a  second  petition  against  an  uncertifi- 
cated bankrupt  was  not  absolutely  void,  and  that  where  an  uncer- 
tificated bankrupt  had  been  suffered  to  trade  without  interruption 
or  c)aim  on  the  part  of  the  assignees  under  the  first  bankruptcy, 
they  were  not  entitled  to  any  after-acquired  property  in  the 
bankrupt's  possession  at  the  time  of  the  second  bankruptcy,  as 
against  the  assignees  under  that  bankruptcy ;  and  Mr.  Commis- 
sioner Holrayd  said :  "  Since  the  cases  of  Butler  y.  JBobson  and 
Herbert  v.  Sayer,  a  second  petition  for  adjudication  against  an 
uncertificated  bankrupt  is  not  absolutely  void*  There  may  be 
property  upon  which  it  may  operate ;  after-acquired  property 
may  be  suffered  to  remain  in  the  possession  of  an  uncertifica- 
ted bankrupty.as  reputed  owner,  and  in  such  case  such  property 
would  pass  to  the  assignees  under  the  second  petition."  The 
law  was  analogous  with  respect  to  protection  insolvency,  and 
if  the  assignees  permitted  an  insolvent  to  trade  without  inter- 
ference, the  property  thus  acquired  became  his  by  reputed 
ownership,  and  a  second  petition  might  act  upon  it. 

Cur,  ado,  vult. 


Judgment 
May%, 


Mb.  Commissioneb  Mubphy  said  the  inclination  of  his 
mind  favoured  the  sustaining  of  second  petitions ;  but,  as  the 
Chief  Commissioner  entertained  a  strong  opinion  the  other  way, 
and,  as  the  practice  of  Mr.  Commissioner  Phillips  had  been 
conformable  to  that  of  the  Chief  Commissioner^  he  should  defer 
to  their  opinions,  and  the  rule  of  Court  would  be,  therefore,  as 
hitherto*  At  the  same  time  the  Commissioners  invited  any 
proceeding  to  compel  them  to  reconsider  the  subject,  if  wrong. 

Petitions  dismissed. 

Attorneys :  Jennings  ;  and  NichoUs  8f  Clerk, 


(a)  I  Bank.  &  InsoW.  Rep.  113. 
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EX  PARTE  TINDALL.     RE  TINDALL.  Justices. 

JL  HIS  was  an  appeal,  the  object  of  which  was  to  annul  an  in  serviDg  a 
adjudication  in  bankruptcy  against  the  petitioner,  on  the  ground  j""^®"*^ 
that  no  act  of  bankruptcy  had  been  committed.  sect.  78.  of  the 

The  alleged  act  of  bankruptcy  was  that  the  petitioner  had  not  ^^^^^ 
come  before  the  Court  at  the  time  appointed  in  a  summons  Act,  it  is  not 
issued  under  section  78.  of  the  Bankrupt  Law  Consolidation  i^^^^J^*** 
Act,  1849,     The  ground  on  which  the  adjudication  was  im-  the  person 
peached  was,  that  there  had  been  no  such  personal  service  of  original  of  the 
the  summons  as  is  required  by  section  80.     Service  had  been  sommoM.  but 

•   •t/ii  *tis  sufficient 

effected  by  sho)ving  to  Mr.  Tindall  the  original  of  the  summons,  to  show  him 
and  leaving  with  him  a  copy  of  it,  in  which  the  signature  of  the  and^^^e*\th 
Commissioner  was  omitted.  him  a  true 

Bacon  and  Lucas  (of  the  Common  Law  bar)  in  support  ^5f  the  copy 
of  the  application,  said,  that  to  constitute  personal  service  so  left  does 
of  the  summons  the  original  ought  to  have  been  left,  which  thesi^tnre 
had  not  been  done.  ®^.^?  C<>™- 

Considerable  discussion  then  took  place  as  to  the  practice  is  not  a  true 
adopted  in  cases  of  personal  service,  both  in  Chancery  and  in  ^^VY*  *°^  ^^ 

seryice  is 

Bankruptcy,  and  several  of  the   solicitors  present  stated,  in  irregnlar. 
answer  to  a  question  by  the  Court,  that  the  course  they  usually 
followed  in  Bankruptcy,  was  to  obtain  two  originals,  one  of 
which  they  left  with  the  party  served. 

Their  Lordships,  however,  held,  that  although  it  might  be 
very  proper,  when  convenient,  to  adopt  such  a  course,  it  would 
be  creating  a  new  practice  to  hold  it  necessary  that  an  original 
should  be  left ;  —  2'he  Lord  Justice  Turner  referring  to  section 
121.  of  the  Act,  as  indicating  what  was  meant  by  the  words 
"personal  service.** 

Counsel  for  the  application  then  urged  that  no  copy  of  the 
summons  in  this  case  had  in  fact  been  left,  for  in  the  document 
purporting  to  be  a  copy  the  signature  of  the  Commissioner  was 
omitted. 

Swanston  and  Raymond  (of  the  Common  Law  bar),  in  sup* 
port  of  the  adjudication,  urged  that  justice  was  not  to  be 
eluded  by  a  trick  of  this  kind,  that  the  signature  of  the  Com-* 
missioner,  though  essential  to  the  original  summons,  was  quite 
immaterial  to  the  copy,  and  that  the  Court  would  not  attend 
to  such  an  objection  if  it  was  in  reference  to  the  service  of  an 
order  in  Chancery.  They  also  insisted  that  the  party  here  had 
waived  his  right  to  object,  by  not  attending  and  raising  the 
B.  &  I. — VOL.  II.  K 
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JtrancEs. 


Ex  PARTS 

TiNBALL. 

Rb  TlMDAIlb 

Juignuntt 


point  before  the  Commisaloner :  Rule  80.  in  Bankruptcy  (a), 
Anoiu  (i)    [Hasher  v.  Jarmaine  (c)  was  also  referred  to.] 

The  Lord  Justice  Knight  Brttce.  The  question  here 
is  whether  there  has  been  personal  service  of  the  sammons.  I 
apprehend  the  term  "  personal  service  '*  in  the  section  in  ques- 
tion means  —  showing  the  original  summons,  and  delivering  or 
leaving  with  the  person  served  a  copy  of  it ;  this  meaning  of 
the  term  bebg  settled  by  practice  not  to  be  departed  from. 
Part  of  this  ceremony  or  form  was  gone  through,  the  original 
was  shown,  but  instead  of  a  copy  bang  left  a  document  was 
left,  which,  agreeing  with  the  original  in  most  particulars, 
differed  from  it  in  what  I  believe  to  be  a  material  respect 
—  the  signature  of  the  Commissioner  was  omitted.  With- 
out the  signature  the  original  would  not  have  been  a  sum- 
mons, and  the  document  left  was  therefore  a  copy  of  something 
which  was  not  a  summons.  The  question  is  whether  the  peti- 
tioner is  to  be  held  to  have  committed  an  act  of  bankruptcy,  an 
act  drawing  vrith  it  such  serious  consequences.  He  cannot  be 
held  to  have  committed  it  unless  there  was  personal  service  of 
the  summons,  and  I  must  say  there  has  not  been  that  perscmal 
service. 

The  Lord  Justice  Turner  concurred,  observing  that 
on  one  point  suggested  by  Mr.  Swanston,  he  felt  no  doubt 
that  this  Court,  on  a  question  of  commitment  depending  on 
the  service  of  a  document,  would  discharge  the  party  if  the 
document  left  was  not  a  true  copy.  The  contention  of  the 
respondents  in  the  present  case  was  the  more  difficult  to  be 
maint^ed,  because  the  Court  was  proceeding  on  a  statutory 
jurisdiction,  which  required  personal  service,  which  meant 
producing  the  original  and  leaving  a  true  copy.  K  the  Court 
dispensed  with  one  thing  it  might  dispense  with  another.  Ab 
to  the  waiver,  the  80th  rule  referred  to  something  that  took 
place  before  the  Commissioner,  not  to  an  omission  to  attend  at 


(a)  ^  Any  want  of  compliance  on 
the  part  of  the  plaintiff  with  these 
rules  and  orders  in  the  particulars 
of  demand  and  notice  and  in  the 
affidavit  for  summoning  tJie  defend- 
ant, and  in  the  summons  and  service 
thereof,  or  in  any  or  either  of  such 
matters,  may  be  waived  by  the  de- 
fendant, or  allowed  to  be  rectified 
by  the  Court,  when  it  shall  not,  in 
the  opinion  of  the  Court,  be  matter 
of  substance,  or  «hall  have  arisen 
from  a  mere  slip ;  but  unless  waived 


by  the  defendant  or  rectified  with 
the  consent  of  the  Court,  if  the  same 
shall  be  made  known  to  and  proved 
to  the  satisfaction  of  the  Court  al 
the  time  required  by  tliO  summons 
for  the  appearance  of  the  defendant, 
it  shall  be  deemed  and  taken  to  be  a 
eood  objection  to  requiring  the  de- 
fendant to  state  whether  or  not  he 
admits  the  demand  sworn  to  by  the 
l^ainlaff,  or  any  part  thereoCT 

(b)  1  Chitty,  129. 

(c)  Cr.  &  Mee.  406. 


THE  BANKKUPTCY  AND  INSOLVENCY  REPORTS-  131 

all,  whidi  was  the  oase  here.     The  present  application  must,        ^^^^' 
therefore,  succeed.  ex  pIbtb' 

The  Lobd  Justice  Knight  Bruce.    We  do  not  mean    J^^^^^^ 
to  say  how  the  case  would  have  stood  if  this  gentleman  had 
appeared  before  the  Commissioner,  or  if  the  difference  between 
the  document  left  and  the  original  had  been  only  slight  and 
nnsubfitantial. 

Solicitors :  Norton  Sf  Son. 


Judgment 


This 


LOBDS 

EX  PAETE  TODD.    RE  WILLIAMSON.  Juottcbs. 

JvfySO, 

was  an  appeal  by  the  assignees  against  an  order  of  Mr.  In  an  action 

Commissioner  J'^miTie^,  admitting  a  pr(>of  by  the  respondent,  y^^di^^^ 

31r.  Bottomley,  against  the  bankrupt's  estate.     The  claim  in  taken  for  the 

refi^peot  of  which  the  proof  was  tendered,  arose  imder  the  follow-  looolfsuWect 

ing  circumstances  S  *—  to  a  reference 

On  the  15th  of  July  1854,  a  steam-engine  on  the  premises  of  Fiye  days  ^^ 
Mr.  Williamson  exploded,  and  caused  some  injury  to  the  ad-  a^rwards  the 
joining  premises  of  Mr.  Bottomley.    On  the  12th  of  February  adjudged  a 
1855,  Mr.  Bottomley  commenced  an  actbn  against  Mn  Wil-  gf^^^^Wg 
linmson  for  the  damage.     On  the  2nd  of  April  1855,  the  action  wards  the    - 
was  tried  at  Liverpool,  and,  by  consent,  a  verdict  was  taken  for  ^e'ws'^ 
the  plaintiff,  with  1000/.  damages,  and  40^.  costs,  subject  to  a  certificate 
reference  to  arbitnitioii-  S^'lSZf  of 

On  the  6th  of  April  1855,  a  petition  for  adjudication  was  damages,  the 
filed  against  Mr.  Williamson,  under  which  he  was,  on  the  7th,  ^ymgln^^^ 
adjudged  a/  bankrupt  tervened  in 

Ob  the  18th  of  April  1855,  Mr.  Hindmarsh,  the  arbitrator,  ings.    The' 
made  his  certificate,  by  which  he  certified  the  damage  sustained  gj*^^^^^" 
to  amount  to  ZiSL  4«.  Sd.,  and  directed  the  1000/1  mentioned  judgment,  and 
in  the  verdict  to  be  reduced  to  that  sum.  Jrov^nder 

On  the  20th  of  April  1855,  Mr.  Bottomley  signed  final  judg-  the  bank- 
laent  against  the  bankrupt,  and  on  the  5th  of  June  following,  dami^^Lid^ 
the  costs  were  taxed  at  259/.  3«.     The  costs  and  damages  thus  ^^  costs,— 
amounted  to  597/.  7s,  5^.,  for  which  Mr.  Bottomley  claimed  to  proof  could  not 
prove,  and  the  Commissioner  allowed  the  proof.  ^v^Jeth^'f 

Swanston  and  B.  L.  Chapman,  for  the  appeaL    There  can  the  action  had 
be  no  proof  for  a  demand  not  ascertained  before  the  bank-  ^^ch  o*con- 
ruptcy,  though  a  verdict  may  have  been  recovered :  JEx  parte  tract,  the  proof 
Charles  (a).  Buss  v.  Gilbert  (fi)     Section  178.  of  the  Bank-  ^^J^. 

sible,  quare, 
(a)  16  Yes.  256. ;  U  Kast,  197.  (b)  2  M.  &  S.  70. 
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Williamson. 

Argument 


rupt  Act  does  not  alter  the  case:  Hinton  -v.  AcramaH{a\  Re 
Gales,  (b)  In  the  cases  of  Warburg  v.  Tucker  (c),  and  Young 
V.  fVinter  (rf),  the  view  of  this  section  taken  by  the  Courts  is 
quite  inconsistent  with  the  idea  of  its  applying  to  liabilities 
founded  on  tort.  The  word  used  in  that  section  is  '*  con- 
tracted/' which  does  not  properly  apply  to  tort.  Then  the 
latter  part  of  the  section  speaks  of  the  person  with  whom  the 
liability  has  been  contracted  haying  no  notice  of  an  act  of 
bankruptcy  at  the  time  when  the  liability  is  contracted^  which 
language  is  quite  inapplicable  to  a  liability  founded  on  tort. 

Walker^  for  the  claimant.  The  two  conditions  imposed  by 
section  178.  that  the  amount  must  be  ascertained  within  six 
months^  and  that  there  must  be  no  notice  of  an  act  of  bank- 
ruptcy, are  satisfied  in  our  case.  There  is  no  reason  for  hold- 
ing that  the  section  does  not  apply  to  implied  contracts,  and 
there  is  an' implied  contract  in  the  order  at  nisi  prius,  as  shown 
by  Bonner  v.  Charlton^  (e)  [He  then  referred  to,  and  com- 
mented upon  JEx  parte  Thomtkwaite^  lie  Pickering  (g),  Hankin 
V.  Bennett  (h),  Ex  parte  Firbanke,  Re  Dyson,  (t)] 

A  reply  was  not  called  for. 


Judgment  The  Lord  JUSTICE  Knight  Bruce.  This  case  has  been, 
so  fully  and  so  well  argued  on  each  side,  that  we  are  prepared 
at  once  to  dispose  of  it.  The  order  at  nid  prius  was  made  in 
an  action  which,  in  spirit  as  well  as  in  letter,  substantially  as 
well  as  formally,  was  an  action  to  recover  damages  for  a  tort 
merely,  as  much  so  as  if  it  had  been  an  action  for  an  assault* 
The  bankruptcy  took  place  before  the  award,  which  was  made 
after  the  adjudication,  and  in  the  absence  of,  and  without  any 
participation  on  the  part  of  the  assignees,  who  perhaps  could^ 
perhaps  could  not,  have  intervened  or  interfered,  but  not  one 
of  whom  did  in  any  manner  interfere,  or  attempt  to  do  so.  The 
question  is  whether,  under  section  178.  of  the  Bankrupt  Law 
Consolidation  Act  or  otherwise,  there  can  be  a  proof  against 
the  estate,  by  force  or  in  respect  of  the  award  or  order,  and  con- 
sidering that  the  bankruptcy  did  not,  as  to  the  bankrupt  him* 
self,  effect  a  revocation  of  the  order  or  of  the  submission ;  con- 
sidering that  if  the  action  had  not  come  on  for  trials  nor  the 
order  at  nisi  prius  been  made  until  at  a  time  subsequent  to  the 
adjudication  there  would  have  been  no  proof;  and  considering 


(a)  2  C.  B.  367. 

(ft)  De  G.  100. 

(c)  25  L.  T.  Rep.  246. 

Id)  Ibid.  163, 

(e)  5  East,  139. 


(g)  23  L.  J.  22.  (Bankruptcy) ; 
1  Bank.  &  Insolv.  Rep.  201.,  254. 
(A)  S  Exch.  107. 
(0    15  L.  T.  Rep.  504. 
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the  particular  language  of  section  ITS.,  I  am  of  opinion  that  the 
proof  in  dispute  was  not  properly  capable  of  being  made,  and 
cannot  stand.  The  case  is  distinguishable  from  Ex  parte 
Thornthwaite,  which  was,  in  mj  opinion,  rightly  decided.  Nor 
am  I  sure  that  if  the  action  here  had  been  an  action  for  da* 
mages  for  a  breach  of  contract,  I  should  not  have  been  equally 
for  expunging  the  proof. 

The  Lord  Justice  Tubneb.  Mr.  Walker  has  put  his  case 
on  the  only  footing  on  which  he  could  put  it  —  that  of  im* 
plied  contract^  arising  from  the  order  of  reference.  We  must, 
however,  consider  what  the  implied  contract  was.  It  was  to 
pay  such  sum  as  the  arbitrator  should  award.  There  is  no  con* 
tingency  in  the  contract,  except  the  contingency  of  the  arbitra- 
tor  not  making  an  award.  I  cannot  say  that  it  appears  to  me 
that  the  Act  has  reference  to  a  contingency  of  that  description. 
^ I  am  of  opinion  that  the  case  is  not  within  section  178.,  and  that 
the  proof  must  be  expunged. 

Solicitors :   Charles  Bell ;  and  Sharpe^  Fields  |f  Jackson* 
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Todd.     Re 
Williamson. 

Judgment 


RE  EDWARD  CHABERT. 

Before  Mr.  Commissioner  Murphy. 


Court  for 

Relief 

of  Insolvent 

Debtors. 

April  13. 

C,  haying  been 


XN  August  1854  the  insolvent  had  been  arrested  by  the  name 
of  Edward  Boutillier,  upon  a  capias,  at  the  suit  of  Henry  Peters  ^^^ias,  was  * 
Noakes,  for  48/.,  and  was  discharged  upon  bail.  h^^?***^^K  ^^ 

On  the  12th  of  January  1855,  the  cause  was  tried  as  unde-  sequently  the 
fended,  and  a  verdict  returned  for  the  amount  claimed.     On  the  f*^.^5°  ^^  . 

,  .      -I  /.        1      •       1  tneo,  against 

15th  of  the  same  month  an  order  was  obtained  for  the  insolvent  him,  and  a 
to  surrender  in  discharge  of  his  baU.     On  the  26th  of  January  fo/^^  £- 
he  filed  his  petition  under  the  Protection  Statutes,  and,  on  the  ti£f,  upon 
5th  of  the  following  month,  he  surrendered  in  discharge  of  his  defendant  filed 
bail,  at  Horsemonger  Lane   Gaol.     Previously  to  the  first  his  petition  un- 
hearing,  an  application  was  made  to  this  Court  to  discharge  the  tion  Statutes, 
insolvent  from  custody,  ad  interim,  under  section  6.  7  &  8  Vict.  *°^  ^^^^^■ 
c.  96.,  but  Mr.  Commissioner  Phillips  referred  to  section  2.  of  rendered  to 
5  &  6  Vict.  c.  116.,  and  said  he  had  no  jurisdiction  to  inter-  Sj^^^lof 
fere.     The  insolvent  now  appeared  on  his  last  examination,  op-  his  baiL 

Upon  an 
application  to 
this  Court  for  his  discharge  ad  interim, — Held,  that  this  Court  had  no  pover  to  interfere. 

C.  forwards  obtained  his  final  order. — H^  tliat  this  Court  had  power  to  order  a  discharge » 
having  granted  the  final  order. 

HeS  also*  bj  Mr.  Baron  Aij>br80N,  at  chambers,  that  the  final  order  protected  the  insolyent* 
and  a  discharge  ordered. 
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Judgment 


poBed  by  Dowse  on  behalf  of  Mr.  Noakee,  and,  the  merite  of  the 
case  having  been  heard^  a  final  order  was  granted. 

GriffiU  (with  him  Reed)  applied  for  an  order  on  the  keeper  of 
the  prison  to  discharge  the  insolvent  [Mr.  Conunissioner 
PhilUps.  Have  I  any  power  ?  I  fear  not}  It  was  submitted 
the  Court  had  ample  power  to  make  the  (^er.  Secticm  22. 
of  7  &  8  Vict  c  96.  enacted  <<  that  the  final  order  shall  protect 
the  person  of  the  petitioner  from  being  tdcen  or  detained  mider 
any  process  whatever  in  the  cases  herdinafter  mentioned ;  that 
is  to  say,  from  all  process  in  reqpect  of  the  several  debts  and 
sums  of  money  due  or  claimed  to  be  due  at  the  time  of  filing 
the  petition  from  such  petitioner."  That  section  contemplated 
an  arrest  subsequently  to  the  date  of  the  final  (Nrder,  or  a  do* 
twier  operating  at  the  time  of  the  final  order.  In  either  event 
the  final  (Mrder  was  to  protect  the  petitioner.  In  this  case  the 
insolvent  was  detwied  under  process  in  respect  of  a  debt  due  at 
the  time  of  the  filing  of  his  petition.  Section  29.  declared  that 
if  the  petitioner  was  taken  or  detained  under  any  process  what- 
ever for  any  debt  or  claim,  in  respect  of  which  he  vras  protected, 
the  Commissioner  was  authorized  to  discharge,  and  the  officer 
was  indemnified  for  so  doing. 

Mb.  Commissioneb  Phillips  said  section  29.  applied  to  the 
case  of  an  insolvent  who  had  received  a  protecting  order  under  sec- 
tion 28.  This  was  a  final  order.  If  an  application  was  made  to 
a  Judge  at  chambers,  he  had  no  doubt  he  would  order  a  discharge, 
but  he  thought  this  Court  had  not  the  power  to  liberate  the 
insolvent 

GriffitB  accordingly  applied  to  Mr.  Baron  Alderson  at  cham- 
bers to  grant  a  discharge,  and  Fatiersan,  on  behalf  of  Mr. 
Noakes,  opposed  the  application,  and  contended  that  the  final 
order  did  not  apply  to  the  case  of  a  person  who  bad  been  taken 
on  a  capias. 

Mr.  Baron  Alder  son  said  he  was  clearly  of  opinion  that  it  did. 
It  was  not  necessary  for  him  to  decide  whether  the  Commis- 
sioner in  Insolvency  had  the  power  to  discharge,  but  he  was 
quite  satisfied  the  summons  before  him  should  be  granted,  and 
he  should  order  a  discharge  to  issue  immediately. 

Mr.  Commissioner  Phillips  said  be  had  taken  the  opinion 
of  Mr.  Commissioner  Mujrphy  respecting  the  case  of  Chabert, 
and  he  was  quite  clear  section  29.  was  applicable  to  the  case. 
The  Court  would,  therefore,  order  a  discharge  to  issue,  {a) 

Attorney;  Maniere, 

(a)  The  order  of  this  Court  did      been  discharged  by  Mr.  Baron  Al' 
not  issue,  as  the  insolvent  had  just      dersoru 
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EE  WILLIAM  HENRY  ACRET.  Coifkt  vob 

Rkubv, 

Before  Me.   Commissioneb  Mubphy.  o?  Inbolvbnt 

fvy  Dbbiobb* 

X  HE  insolTenty  a  clergymaji,  had  petitioned  under  the  Fro*       Ma^  o. 
tection  Statates^  and  he  now  appeared  on  an  adjournment  of  4'*  *  ^^^ 
his  first  examination,  supported  hj  Nxehoh.     The  petition  was  p^^^on, 
dated  the  29th  of  March  1855.     On  the  13th  of  April  1854  he  ^»di  accepted 
had  accepted  a  bill  at  three  months  for  6/.  6«.,  drawn  by  one  were  directed 
Robinson.    The  bill  was  directed  *^  to  the  Rev.  W.  H.  Acret,  ^.^j?  ^ 

19.  Jfewioftii 

1 9.  Newman  Street,  Oxford  Street.''    On  the  4th  of  August  Street   He 

1864  a  second  bill  for  151  at  three  months,  and  similarly  ^^"^^^^ 

directed,  was  drawn  by  Robinson,  and  accepted  by  the  insol*  and  the  place' 

vent,  and,  on  the  28th  of  October  1854,  a  third  bUl  for  201  at  u^i'l^u" 

three  months  was  drawn  by  the  same  person,  and  accepted  by  description. 

the  insolvent  '^  payable  at  19.  Newman  Street,  Oxford  Street,  ^  biUs  became 

but  this  bill  was  directed  to  another  place.     The  insolvent  had  ^?^  within 

,       ,  SIX  months  oi 

never  resided  at  19.  Newman  Street,  and  it  did  not  appear  the  the  date  of 
opposing  creditor  had  ever  held  any  personal  communication  ^y^hJ^^Vh 
with  him,  until  his  appearance  in  this  Court.     The  bills  had  description  in 
been  cashed  npon  the  Irepresentationa  of  Robinson,  and  each  "^^^^^ 
was  dishonoured  at  maturity.  Secondly,  that 

Reedy  on  behalf  of  the  opposing  creditor,  submitted  the  m^the^hedSe 
petition   must   be   dismissed.      The  insolvent,   by  accepting  wMdefectiye, 
the  bill,  had  adopted  the  direction,  and  was  bound  to  de-  solvent  was 
scribe  himself  accordins^ly.     TMr.  Commissioner  Murphy.   The  o'^f  i^  *<> 

^  J        \-  r  ^  readvertise. 

third  bill  is  not  directed  to  the  insolvent  at  Newman  Street; 

it  is  only   made  payable  there.     Bills  are  frequently  made     '^^'^y^*" 

payable  at  banking  houses,  but  no  one  supposes  the  acceptors 

to  reside  there.     The  first  two  bills  are  dated  more  than  six 

months  from  the  filing  of  the  petition.]     It  was  submitted,  as 

the  bills  were  unpaid,  the  insolvent  had  held  himself  out  to  the 

world  as  of  19.  Newman  Street  from  the  moment  he  accepted 

them,  or  at  least  to  the  period  of  their  maturity,  and  whilst 

they  were  capable  of  being  transferred,  which,  with  respect  to 

the  bill  dated  the  28th  of  October,  would  bring  the  description 

within  six  months  of  the  date  of  the  petition. 

Mb.  Commissioneb  Mubpht.    I  think  19.  Newman  Street     Judgment. 
ought  to  have  been  included  in  the  description  in  the  schedule, 
and  I  shall  order  the  insolvent  to  amend  the  same  and  readver- 
tise, but  I  think  the  description  in  the  petition  sufficient. 

Adjourned  to  amend  the  description  in  the  schedule, 
and  to  readvertise  accordingly. 

Attorneys :  M'Duff;  H.  N.  Powell. 
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Relief 

OF  Insolyent 

Debtors. 

May  15. 

The  petition 
of  A.,  a  pri- 
soner, pur- 
ported to  be 
subscribed  by 
him  in  the 
prison  in 
which  he  was 
confined,  and 
attested  there 
by  his  at- 
torney.   It 
was  proyed 
the  petition 
was  subscribed 
by  the  in- 
solyent before 
the  arrest  was 
effected,  and 
that  his  at- 
torney was 
not  then 
present— 
Held,  that  the 
Conrt  had  no 
jurisdiction, 
and  the  peti- 
tion was  dis- 
missed. 


ArgumenL 


RE  WILLIAM  ABREY. 
Before  The  Chief  Commissioner. 

JL  he  insolyent  had  petitioned  under  1  &  2  Vict.  c.  110. 

It  appeared  that,  upon  being  sued  by  the  opposing  and  de- 
taining creditor,  the  insolvent  had  communicated  with  his  attor- 
ney, a  Mr.  Hare,  who  had  advised  him  to  petition  this  Court. 
An  appearance  was  afterwards  entered  to  the  action,  but  judg- 
ment was  signed  for  want  of  a  plea.  Subsequently  an  inti- 
mation had  be^n  given  to  the  opposing  creditor  that  if  he 
desired  to  arrest  the  insolvent,  he  would  be  found  at  a  particular 
place  on  the  13th  of  April,  and,  accordingly,  upon  that  day  he 
was  taken  into  execution.  The  petition  was  dated  the  13th  of 
April,  and  purported  to  be  subscribed  by  the  insolvent  in  the 
presence  of  his  attorney,  a  Mr.  Munday,  and  by  him  attested 
in  the  debtor  s  prison  for  London  and  Middlesex,  but  the  insol- 
vent swore,  and  his  evidence  was  corroborated  in  that  particular 
by  a  clerk  to  Mr.  Hare,  that  the  petition  was  prepared  and 
signed  in  the  office  of  Mr.  Hare,  upon  the  morning  of  the  13th 
of  April,  and  before  the  arrest  was  effected,  and  he  further 
stated  he  did  not  see  Mr.  Munday  until  some  days  afterwards, 
when  he  came  to  the  prison  respecting  the  schedule.  Mr.  Hare's 
clerk  was  unable  to  vouch  positively  for  the  presence  of  Mr. 
Munday  when  the  petition  was  signed,  and  Mr.  Munday,  upon 
examination,  could  only  allege  his  belief  that  the  petition  was 
subscribed  in  the  prison  and  attested  by  him  there. 

Sargood,  for  the  opposing  creditor,  said  it  was  clear  the  insol- 
vent was  not  a  prisoner  when  the  petition  was  signed  (a), 
and  the  evidence  wholly  contradicted  the  allegation  of  its  being, 
signed  in  the  presence  of  Mr.  Munday.  The  petition  was 
altogether  untrue  and  must  be  dismissed. 


Judgment 


Mb.  Commissioner  Law.  I  regret  to  be  obliged  to  dismiss 
the  petition,  because,  as  far  as  I  can  see,  there  has  been  no 
dishonesty  in  the  insolvent's  dealing.  It  is  quite  plain  the 
petition  was  not  signed  in  the  prison,  and  it  is  equally  plain 


(a)  1  &  2  Vict.  c.  1 10.  8. 35.  enacts 
[inter  alia)  *'  that  it  shall  be  lawful 
for  any  person  -who  shall  be  in  actual 
custody  within  the  walls  of  any 
prison  ...  to  apply  by  petition  in 
a  summary  way  to  the  said  Court 
for  Relief  of  Insolvent  Debtors  for 
his  discharge.'*  Rule  5.  declares 
"that  every  petition  in  form  pre- 


pared by  the  Court  shall  be  signed 
in  the  presence  of  the  attorney  of 
the  prisoner  or  creditor  petitiouii^^ 
or  of  the  keeper  of  the  gaol  m 
which  the  prisoner  petitioning  shall 
be  confined,  and  such  attorney  or 
keeper  shall  attest  the  same  ac- 
cordingly." 
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Mr.  Munday  was  not  present  when  it  was  signed.     No  person      ,  ^^^^-  . 
pretends  to  swear  the  petition  was  signed  at  any  other  place    Bb  Williak 
than  Mr.  Hare's  office,  and  no  person  can  swear  that  Mr.        Abrbt. 
Monday  w*8  then  present.      On  the  contrary,  the  insolvent      J^tdgment 
positively  swears  he  did  not  see  Mr.  Munday  until  some  days 
after  the  13th  of  April,  and  no  one  can  swear  that  he  did.    I 
have  no  jurisdiction.  Petition  dismissed. 

.    Attorney:  Munday, 


COUBT  VOB 

RE  SAMUEL  PERKINS.  Z^""™ 

or  Insolteny 

Before  The  Chief  Commisbioneb.  Bbbtobs. 

rp  ...  '^'^  ^^" 

X  HE  facts  of  this  case  will  sufficiently  appear  from  the  In  &&  ^vv^- 

•   J  .  cation  for  a 

judgment.  revesting 

order  under 

The  CniEr  Commissioneb.     This  is  an  application  by  an  ^  ^lo^^^^here 

insolvent,  discharged  in  1851,  that  the  Court  would  make*a  re-  the  insolvent 

vesting  order,  on  his  paying  to  the  assignee  of  his  estate,  being  ^J^^^^^ 

the  provisional  assignee,  the  taxed  costs  between  party  and  expenses  by 

party  in  a  certain  action   brought  by  the   insolvent  against  ^^th? 

his  assignee  after  the  insolvency.     I  might,  in  a  few  words,  assignee  and 

refuse  the  application,  as  being  prematurely  made.     In  a  case  ^  s^^^t 

of  this  kind,  the  insolvent  ought  to  obtain  the  assignee's  account  ^^  expenses 

DeinflT  caused 

of  the  trust,  and  when  that  has  undergone  the  usual  examina-  to  the  as- 

tion,  and  the  balance  been  settled,  he  may  ask  for  the  order,  "^^1^    n 

which  brings  the  trust  to  a  close ;  or  he  may  claim,  if  he  ihinks  was  entitled 

proper,  that  the  taxation  of  the  account  may  be  reviewed  by  the  ^em^Minst 

Court.     Here  the  insolvent  does  not  seek  to  know  what  is  the  the  trust 

state  of  the  trust  by  applying  to  the  trustee.     He  does,  indeed,  ^*5ie^. 

as  appears  by  the  terms  of  the  motion,  pretend  to  recognize  solvent  was 

one  small  amount,  as  if  nothing  beyond  it  could  be  claimable  a  revesting 

from  him.     But  he  knows  the  extent  of  litigation  which  he  has  ?5^®^  ^^  , 

,  X     1     •  •  xu  •  •  xL     X       X   the  assignee's 

been  wantonly  imposmg  on  the  assignee  ever  smce  the  trust  account  of  the 

was  created,  and  which,  to  this  moment,  he  is  persisting  in.  *??|iJ^^  ^^' 

He  knows  there  is  an  account  to  be  taken,  and  that  all  prove-  taxed,  and 

cation  to  expense  must  cease  before  the  account  can  be  treated  u^^q^I^ 

as  closed.     But  I  will  not  so  summarily  dismiss  the  matter  to- 

day.     This  case  is  so  peculiar  in  the  profligate  wickedness        *atemenu 

which  characterises  the  conduct  of  the  insolvent  and  his  friends, 

and  in  the  injurious  consequences,  of  their  proceedings  to  a 

meritorious  public  officer^  that  I  must,  as  briefly  as  I  may, 

refer  to  the  course  of  circumstances  which  have  been  brought 

under  my  notice,  both  on  the  particular  occasion  of  this  motion 
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.  ^^^  .     and  on  preyloiui  motioiis.    The  petitioner  waa»  in  {act,  not  an 

Court  tob    inflolvent  man.     When  he  oame  to  this  Court  his  property  was 

or  bvso^MT  ^^^^  ^^^^  times  as  muoh  as  would  pay  his  debts.    In  fact, 

Dbbtobs.     there  was  but  one  debt  which  he  cared  to  get  rid  of.    He  had 
'T'V     slandered  his  neighbour.     That  party  sought  only  a  recantation 

Pbbuns.      of  or  apology  for  the  slander.     This  being  refused,  there  was  an 

Judgmmi,  action ;  and  the  insolyent's  counsel  made  for  him,  in  the  Court 
of  Exchequer,  the  apology  which  he  might  have  made  himself, 
at  an  earlier  period,  without  expense.  The  apology  being 
made,  a  verdict  was  taken  for  only  61,  but  the  costs  were 
67L  12«.  S<L  He  was  in  custody  for  a  legal  debt,  and  this 
Court  had  only  to  inquire  into,  the  capadty  to  pay  it.  It 
appeared  that  tiie  insolTcnt  Perkins  did,  on  the  day  when  the 
cause  was  tried,  make  over  his  freehold  house,  by  a  fraudulent 
deed,  to  his  brother-in-law,  Foster.  This  was  tiie  subject  of 
inquiry  on  the  hearing  of  the  case  before  me.  On  this  sub- 
ject those  two  parties^  displayed  here,  for  some  hours,  the  most 
frightful  perjury.  We  had  false  entries  in  books  that  were 
produoed ;  other  books  were  sworn  to  as  being  left  at  ^home. 
The  accounts  which  they  swore  to  as  making  consideration  for 
the  couTeyanoe,  partiy  being  money,  partiy  labour  and  mate- 
rials, were  wholly  fiilse.  But  as  otiier  vouchers  were  sworn 
to  be  producible,  the  case  stood  to  the  next  day  for  their  pro- 
duction. They  were  not  produced;  and  the  brother-in-law, 
Foster,  did  not  dare  to  show  himself  agun.  If  this  had  been  a 
Court  of  CriminalJurisdiction,  the  ease  would  have  ended 
then  in  a  very  strong  judgment  I  wished,  as  always,  to  give 
a  man  of  this  sort  the  opportunity  of  coming  to  his  senses  and 
paying  his  debts.  I  adjourned  the  case  for  a  few  months,  with 
liberty  for  him  to  come  before  me  again  on  any  earlier  day, 
with  consent  of  the  other  party.  This  was  on  the  15th  of 
March;  the  insolvent  appeared  again  on  the  11th  of  April. 
He  had  in*the  meantime  paid  into  Court  a  sum  which  was  likely 
to  cover  all  his  debts  and  expenses.  This  money,  he  said,  his 
wife  had  got  from  her  friends.  Hereupon  the  opposition 
ceased,  and  he  was  discharged.  It  was  now  to  be  presumed  that 
he  had  in  some  degree  repented  of  his  absurd  and  criminal 
conduct ;  but  the  case,  wfaUe  it  affords  a  plain  instance  of  the 
eflfect  of  personal  constraint  on  a  fraudulent  mind,  ^ows,  at  the 
same  time,  the  impotency  of  all  better  motives.  This  man  had 
got  the  money  to  procure  his  liberty ;  and  we  now  know  that 
hie  got.  it  by  sending  Foster  to  pledge  the  deeds.  But,  while 
he  used  the  money  to  relieve  himself  from  prison,  he  clung  to 
the  vain  scheme  that  it  should  not  become  available  to  pay  his 
debts.  All  was  done  in  this  Court  to  prevent  the  proceedings 
from  being  costly  to  him.     I  stopped  the  appointment  of  a 
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creditor  to  be  aBsignee^  which  was  on  the  point  of  iflsuing,  and 
limited  that  expenae  to  the  email  fee  which  had  been  paid  on 
bespeaking  it,  and  the  usual  inquiry  into  the  precise  amount  of 
debt  and  expenses  was  had  without  delay ;  but  the  insdyent's 
reckless  conduct,  goaded  probably  by  some  vile  hanger-on  of 
the  law,  prevented  all  happy  results,  *  Having  acquired  his 
liberty,  he  immediatdy  served  a  formal  notice  on  the  o£Elcer 
of  this  Court  not  to  pay  to  the  creditor  the  money  he  had 
himeelf  pud  in  for  him;  on  a  suggestion,  purely  false>  that 
judgment  had  been  entered  for  the  damages  only,  not  the 
costs.  The  creditor  took  out  a  summons,  calling  upon  the  in* 
solvent  and  the  provisional  assignee  to  show  cause  why  his  debt 
should  not  be  paid.  This  summons  was  served  upon  the  insol«- 
vent  on  the  9th  of  May,  and  the  very  next  day  he  brought  aa 
action  against  the  provisional  asngnee  to  recover  992.  7#.  8iL, 
out  of  the  1042.  7#.  S(L  which  he  had  just  paid  into  Court,  and 
on  which  he  had  obtained  his  discharge.  He  neither  i^peared  to 
oppcee  the  summons,  nor  make  any  application  himaelf  to  this 
Court.  If  at  this  time.  May  1851,  the  insolvent  had  asked  for 
a  revesting  order,  I  should  have  said:  **  Withdraw  your  action, 
and  pay  the  costs,  and  then  I  will  listen  to  you."  From  that 
time  till  May  1866  he  has  never  applied  to  the  Court  for  a 
revesting  order.  In  May  1862  he  probably  entertained  the 
thought  of  it,  for  he  got  a  reference  to  an  examiner,  to  see  how 
the  assignee's  account  stood,  which  is  a  matter  of  course  in  die 
office,  but  never  has  he  brought  the  subject  before  the  Court 
I  may  here  say  that  the  perjury  and  conspiracy  from  which  such 
lamentable  consequences  have  flowed,  have  been  confessed  upon 
oath  by  both  the  parties  who  were  guilty  of  it  Foster,  the 
brother-in-law,  continued  to  lud  Perkins  in  supporting  tiie  fraud, 
till  at  last  it  resulted  in  his  own  imprisonment  He  was  before 
me  about  sixteen  months  ago,  and  confessed  the  whole.  Per- 
kins, who^  in  1861,  swore  to  the  distinct  items  of  past  trans- 
actions, making  a  valuable  consideration  of  45021  to  600/1,  comes 
before  me  at  this  moment  with  the  confession,  in  his  affidavit, 
that  '^  he  did  not,  nor  has  ever,  received,  directly  or  indirectly, 
from  Foster  or  any  person,  any  good  or  valuable  consideration 
for  the  conveyance;  nor  was  it  ever  intended  that  he  should; 
but  that  Foster  has  held  the  same  for  the  sole  use  and  benefit  of 
him  (Perkins),  and  subject  to  his  direction."  Now,  let  us  see 
the  progress  of  the  injury  which  this  man,  with  a  folly  equal  to 
his  baseness,  has  caused  to  the  provisional  assignee,  whose,  trus- 
teeship was  of  more  importance  to  him  (Perkins)  than  it  was  to 
any  other  person ;  and  how  he  has  wantonly  created  expenses 
in  a  trust  which  existed  diiefly  for  his  own  benefit.  Those 
expenses  being  caused  to  a  trustee  involuntarily,  he  is  called 
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upon  and  entitled  to  charge  them  against  the  trust  estate,  so  far 
as  they  may  be  allowed  on  inquiry  by  this  Court.     Twice  did 
this  plaintiff  bring  his  action  against  Mr.  Sturgis  to  trial,  and 
twice  did  he  fail  to  appear  in  support  of  it.      Judgment  in  the 
Court  of  Queen's  Bench  was  had,  as  io  case  of  a  nonsuit,  in 
Hilary  Term  1852,  and  costs  were  taxed  at  2SL  7s.     The  de- 
fendant was  not  found  to  be  taken  in  execution ;  and  it  was 
Mr.  Sturgis's  duty  to  endeavour  to  protect  himself  from  pecu* 
niary  loss.     He  had  paid  the  creditors;  and  nothing  has  been  in 
hand  to  protect  himself.     He  was  and  is  now  the  person  in 
whom  the  freehold  is  vested,  and  he  is  entitled  to  the  rent  firom 
the  tenant  who  occupies.     On  the  hearing  of  Foster's  case,  when 
he  became  insolvent,  it  appeared  that  the  money  which  Perkins 
paid  into  Court  was  part  of  a  sum  of  130/.  which  Foster,  the 
fraudulent  purchaser,  got  on  that  occasion  by  mortgages  to  one 
Lees,  a  man  ignorant  of  the  frauds  of  these  parties.      This  first 
came  to  Mr.  Sturgis's  knowledge  when  he  found  it  necessary,  for 
his  own  protection,  to  claim  the  rents  of  the  freehold.    Foster 
had  received  them  for  five  or  six  quarters,  handing  them  aver  to 
Perkins.     Mr.  Sturgis  required  the  tenant,  Appleton,  to  pay. 
him  in  future.     In  May  1852  he  gave  such  notice  to  Appleton. 
Appleton  was  not  unwilling  to  pay  him,  but  desired  an  indem- 
nity.    Mr.  Sturgis  did  nothing  further  at  that  time.     Foster 
distrained,  got  the  rent,  and  paid  it  over  to  Perkins.      Perkins 
and  Foster,  now  seeing  some  disposition  on  the  part  of  the 
assignee  to  stir  in  support  of  his  rights,  resolved  to  sell  the 
property.      A  man  named  Bryant    contracted  to  purchase; 
he  was  to  pay  470/.,  and  he  was  within  five  minutes  of  being 
cheated  out  of  this  amount,  when  he  got  information  of  the 
false  and  fraudulent  title.     We  learned  this  on  the  hearing  of 
Foster,  by  the  evidence  of  Mr.  Barton,  who  was  present  as 
solicitor  for  Lees.    The  deeds  having  been  settled  and  approved, 
the  parties  all  met.     The  deeds  were  executed.     The  money 
was  on  the  table ;  but  it  had  not  been  handed  over,  when  a 
letter  was  delivered  to  Mr.  Bryant,  warning  him  as  to  who  he 
was  dealing  witL     On  the  following  quarter,  Michaelmas  1852^ 
the  provisional  assignee,  having  no  fund  in  hand  by  which  he 
could  meet  the  costs  which  he  had  been  compelled  to  incur  as  a 
trustee  in  defending  himself  against  the  cestui  gue  trust,  folmd 
it  necessary  to  claim  the  rent  in  earnest,  asserting  his  title  as 
the  only  means  of  protection.     I  will  here  say  that  it  has  been 
admitted  by  the  learned  counsel  who  argued  for  Perkins,  that 
he  must  now  pay  the  costs  of  the  action  which  he  brought,  in- 
demnifying the  assignee  by  paying  them  also  as  between  attor* 
ney  and  client     But  he  has  contended  that  the  assignee  will 
not  be  entitled  to  indemnity  for  any  other  proceedings  which 
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have  takeu  place.  It  appears  to  me  that  a  statutable  trustee  is 
to  be  indemnified  out  of  the  trust  estate  for  all  that  he  has  been 
driven  to  da  in  protecting  himself  against  the  illegal  machina- 
tions of  his  cestui  que  trust  That  which  came  into  Court  as 
costs,  he  was  officially  compelled  to  pay  out  by  the'  orders  of 
this  Court,  which  he  must  obey.  He  did  so,  although  he  had 
notice  of  a  new  fraud  which  was  planning  against  himself.  The 
title- to  other  trust  property  remained,  and  still  remains,  in  him. 
All  these  insolvency  trusts  are  subject  to  costs ;  first,  for  pay- 
ment of  creditors ;  secondly,  for  the  debtor ;  the  conduct  of  the 
trust  being  throughout  subject  to  the  control  of  this  Court. 
When  Perkins  brought  his  action,  he  was  on  the  point  of  be- 
coming the  sole  cestui  que  trust;  and  in  a  week  from  that  time 
he  did  become  so.  I  will  here  assume  that  he  paid  all,  though 
some  doubt  has  been  suggested  on  the  amount  of  one  of  the 
small  creditors.  Under  these  circumstances,  instead  of  asking 
for  the  restoration  of  title  to  that  property  which  was  in  the 
trustee  untouched,  the  insolvent  enters  upon  a  course  of  most 
unwarrantable  proceedings  for  r^aining  that  which  had  beeix 
duly  applied  according  to  law.  I  say  that,  for  indemnifying 
himself  against  this  aggression,  the  trustee  is  entitled  to  resort 
to  all  the  property  that  is  vested  in  him.  I  will  now  state  the 
transactions  which  have  occurred  since  the  attempt  to  sell, 
when  Mr.  Bryant  so  narrowly  saved  his  470/.  At  Michaelmas 
1852,  Mr.  Sturgis  distrained.  Foster  distrained  also;  the 
goods  were  replevied,  and  Mr.  Sturgis  supported  the  action 
against  the  broker,  who  submitted,  and  paid  the  amount.  At 
this  lime  Mr.  Barton  advised  Foster  that  the  24/.  7s.  costs 
should  be  paid  to  Mr.  Sturgis,  when  he  had  the  impudence  to 
answer  that  the  property  was  his,  and  he  had  paid  for  it.  The 
provisional  assignee  now  received  threats  from  an  attorney  on 
the  part  of  Foster.  Nevertheless,  when  a  distress  came  again 
the  next  quarter  in  Foster's  name,  Mr.  Sturgis  again  replevied. 
The  cause  was  tried  in  the  County  Court,  and  he  recovered 
against  the  distraining  broker.  These  repeated  proceedings 
were  vexatious,  and  altogether  unprofitable.  A  tradesman  may 
recover  a  debt  for  bread  or  meat,  and  be  something  the  better 
for  it,  notwithstanding  costs ;  but  success  in  such  an  action  of 
replevin  probably  gave  no  surplus  into  the  plaintiff's  pocket. 
In  the  summer  of  1852,  Mr.  Sturgis,  who,  of  coursd,  put  this 
matter  into  the  hands  of  bis  solicitor,  had  been  advised  to  more 
active  measures ;  he  could  not  bring  ejectment,  as  the  tenant's 
lease  was  from  Perkins,  given  just  before  his  insolvency.  So 
he  sued  Foster  to  recover  the  rents  which  he  had  received,  and 
the  title  deeds  which  had  come  into  his  possession.  Foster, 
that  is  Perkins  for  him,  defended  the  action  with  two  counsel. 
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the  attorney  being  a  Mr.  Atldnson,     The  plaintiff  had  a  Terdict 
on  all  the  counts.     The  damages  were^  after  discnssion  between 
the  parties^  taken  at  60Z.,  and  the  costs  taxed  at  120/.  7s.  6d. 
The  defendant's  side  had  not  dared  to  call  a  witness.     In  my 
opinion,  Mr.  Sturgis  has  in  all  these  matters  behaved  with  a 
becoming  courage  and  firmness,  and  he  has  throughout  ^ven 
the  fraudulent  party  all  chance  of  dedsting  from  a  coarse  in- 
jurious to  themselves  as  well  as  to  him.    Before  he  litigated  a 
seizure  for  rent,  his  title  was  explained  to  the  tenant,  a  formal 
demand  of  Ihe  title  deeds  was  made  on  Foster,  and  again,  on  the 
23rd  of  August,  he  was  thus  written  to    by  Mr.  Sturm's 
solicitor :  —  •*  We  have  delayed  proceedings,  understanding  you 
were  applying  to  the  Court  to  have  the  insolvency  put  to  aa 
end.     As  nothing  is  done,  we  must  proceed,"  &c.    Judgment 
being  entered  up  against  Foster,  he  was  taken  in  execution^ 
and  petitioned  this  Court.     He  was  heard  on  the  7th  of  De- 
cember 1853,  and,  as  may  be  supposed,  received  an  unfavourable 
adjudication.     At  last,  Mr.  Sturgis  began  to  ihink  of  having 
the  house  sold,  that  his  costs  might  then  be  paid  before  any 
balance  could  come  into  the  hands  of  Perkins.    But  it  was  not 
long  before  Perkins  himself  came  forward  again  as  an  actor  in 
the  matter.     His  brother-in-law,  who  had  been  hitherto  the 
professing  freeholder  of  the  house,  could  no  longer  sustain  that 
character,  being  himself  an  adjudicated  insolvent.     So  Perkins 
throws  off  the  disguise,  turns  his  back  upon  Foster^s  title,  and 
boldly  proclaims  himself  the   freeholder,   seeking    protection 
against  the  charge  which  existed  under  this  Court.     On  the 
25th  of  January  1854,  the  provisional  assignee  is  said  to  have 
obtained  the  approbation  of  this  Court  (I  do  not  remember  it) 
to  proceed  to  a  sale.     On  that  same  day,  Peridns  filed  a  bill  in 
Chancery  to  restrain  him  from  selling,  making  Lees  also  a 
defendant,  who  lent  the  mpney  to  Foster.     Kow  this  was  a 
very   clumsy  way  of  proceeding.     Why   did   not  he  apply 
here  for  a  revesting  order?    Or,  if  he  only  then  wanted  the 
sale  to  be  restrained,  and  not  a  revesting  order,  this  Court  has 
the  power  to  do  that  very  thing  under  a  special  clause  in  the 
Improvement  Act.    However,  we  find  Mr.  Perkins  going  into 
Equity,  and  relying,  as  he  necessarily  did,  on  his  own  fraud. 
In  1855,  for  the  first  time,  he  comes  here  to  seek  his  tide ;  and 
on  what  ground  ?    On  the  very  ground,  according  to  his  own 
affidavit,  that  all  he  swore  in  1851  was  false ;  that  Foster's  deed 
was  without  consideration ;  and  tiiat  he,  Samud  Perkins,  is 
still  the  freeholder,  subject  to  tiie  better,  but  temporary,  title  of 
the  provisional  assignee,  whidi  he  asks  me  to  terminate.     This 
is  his  case  here.     He  can  have  no  better  case  in  the  Court  of 
Equity,   for  Lees  is  brought  in  there  as  the  mortgagee  of 
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Poster.     The  answer  which  this  Court  gives  to  his  applioa-      ,  ^^^*  . 
tion  is,  that  when  the  exigences  of  the  trust  are  satisfied^  when     Re  Saxukl 
the  provisional  assignee's  account  is  obtained,  which  it  will  be      i*»»^»w- 
on  asking  for  it,  and  when  that  account  has  been  duly  taxed     Judgment 
and  the  balance  liquidated,  there  will  not  be  five  minutes'  delay 
on  my  j)art  in  making  a  revesting  order.     The  case  is  not  ripe 
for  it  now ;  and  the  application  is  refused. 

Attorneys :   WaJker  jr  Harrison  ;  and  SilvesUr. 


COUBT  FOB 

RE  CHARLES  WATT,  or  Im^^ 

Before  The  Chief  Commissioneu.  j^^    * 

J.  HE  insolvent,  a  baker,  and  a  petitioner  under  1  &  2  Vict.  Bi^  a  credHor, 
c.  110.,  was  opposed  by  counsel  on  behalf  of  tlie  detaining  ere-  theinfoWent 
ditors,  and  by  a  Mr.  Hollands,  a  miller,  in  person.     It  was  ^P*"^*"^  ^ 
admitted  by  Mr.  Hollands  that  he  had  visited  the  insolvent  in  a  setUement 
prison,  in  order  to  effect  a  settlement  of  his  account,  and  that  ^^/f**' 
he  had  threatened  to  oppose  his  discharge  unless  the  terms  threatened  to 

proposed  were  complied  with.  SL^tOTdiMrSe 

Macrae,  on  behalf  of  the  insolvent,  submitted  the  evidence  complied  with, 
of  Mr.  Hollands  put  him  out  of  Court      The  object  of  the  11^^^ 
statute  was  the  equal  ^vision  of  an  insolvent's  estate  amongst  ^^  H.  ought 
the  whole  of  his  creditors,  but  that  object  would  be  frustrated  permitted  to 
if  creditors  were  permitted  to  benefit  themselves  by  working, ^P9f**^     ^, 

1       /t  A    1       -■  1  .  m  1  Held,  that  this 

upon  the  fears  of  the  debtor,     xo  countenance  such  compro-  Court  had  no 
mises  would  be  holding  out  a  premium  to  dishonesty,  as  insol-  j^f^^u 
vents  would  be  induced  to  conceal  their  property,  in  order  to  eyidence,  and 
buy  off  the  complaints  of  troublesome  creditors.     These  views  ^^^f  a 
had  operated  upon  the  minds  of  other  Commissioners,  and  under  case  against 
circumstances  similar  to  those  proved  in  this  case  they  had  the  Court 
declined  to  hear  the  complaint  of  the  creditor,  (a)  ordered  a 

The  Chief  Commissioner.     The  creditor  comes  here  as  a  wit-  suit, 
ness,  and  I  have  no  right  to  refuse  his  evidence.     If  I  did  refuse 
it,  a  mandamus  might  issue  to-morrow,  and  compel  me  to  hear  it. 

The  creditor  thereupon  went  into  his  case,  and  it  appearing 
that  the  insolvent  had  purchased  of  him  upwards  of  60/.  worth 
of  flour,  at  a  period  when  he  was  hopelessly  insolvent. 

The  Chief  Commi8SIOKER  ordered  a  remand  at  his  suit,  for     Judgment 
a  period  of  nine  months  from  the  date  of  the  vesting  order,  for 
contracting  the  debt  without  reasonable  expectation  of  payment. 

Attorney :  HaUet 

(a)  Be  Pen/My  1  BanL  &  Insolv.  Bep.  220. ;  Re  Batty,  2  Ibid.  17. ; 
Be  Broad,  Ibid.  18. 
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RE  THOMAS  ROBERT  FORGE. 
Before  Mb.  Commissioneb    Mubpht. 

In  April  last  the  insolvent  had  been  heard  under  the  Protec- 
tion Statutes,  when  his  petition  was  dismissed  in  consequence 
of  an  insufficient  description.     He  now  appeared  under  a  new^ 
petition,  describing  himself  as  a  ^'fisherman  and  fishing-smack 
owner  having  a  warehouse  at  the  waterside,  Barking."     It 
appealed  he  was  the  owner  of  twelve  fishing-smacks,  which  he 
employed  on  the  coast  of  Holland  in  fishing  for  turbot     The 
smacks  were  duly  registered,  the  average  tonnagie  being  from 
fifty  to  sixty  tons.     The  insolvent  did  not  go  to  sea  himself,  but 
he .  manned  the  smacks,  paid  the  wages  of  the  crews,  and  fur- 
nished the  necessary  stores.     He  never  bought  fish  to  complete 
a  cargo,  but  occasionally,  when  there  was  room  to  spare,  the 
smacks  brought  home  the  fish  >of  other  persons,  which  were 
delivered  to  the  factors  of  the  respective  owners  who  sold  them, 
and  paid  a  fourth  of  the  profits  for  the  conveyance. 

Francis,  for  the  opposing  creditor,  said  he  should  contend  the 
insolvent  was  a  trader,  within  the  meanidg  of  the  Bankrupt 
Laws,  as  a  carrier  and  shipowner. 

Mb.  Commissioneb  Mubphy.  The  points  suggested  have 
received  my  best  consideration.  When  the  insolvent  was  last 
before  the  Court  he  omitted  to  describe  himself  as  a  fisherman, 
and  his  petition  was  dismissed  in  consequence.  All  that  could 
be  said  in  favour  of  your  proposition,  was  then  urged  by  Mr. 
Nichols,  who  appeared  on  behalf  of  several  creditors.  I  then 
intimated  that  had  the  insolvent  described  himself  as  a  fisher- 
man, I  should  have  considered  the  ownership  of  the  smacks  to 
be  ancillary  to  that  business ;  and  with  respect  to  the  second 
point,  I  thought  the  occasional  conveyance  of  goods  under  the 
circumstances  detailed  did  not  constitute  a  trading  as  a  '^  carrier" 
within  the  meaning  of  the  Bankrupt  Laws.  The  facts  before  me 
to-day  are  the  same  as  they  were  before,  and  I  adhere  to  the 
opinion  I  then  formed,  (a)  I  shall  hold  the  ownership  of  the 
smacks  to  be  ancillary  to  the  business  of  the  insolvent  as  a 
fisherman,  and  that  the  occasional  conveyance  of  fish  under  the 
particular  circumstances  of  the  case  does  not  bring  him  within 
the  meaning  of  the  Bankrupt  Laws  as  a  '^carrier." 

Objections  overruled. 

Attorneys:  Gole;  Silvester, 

(a)  Re  Forge,  2  Bank.  &  Insolv.  Rep.  98. 
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1  HIS  was  an  appeal  by  the  petitioniDg  creditor  from  a  decision  A  trader  who, 
of  the  Commissioner,  refusing  to  adjudge  the  trader  a  bankrupt.  servedTwith 
The  facts  were  shortly  these :    Mr.  Walker,  the  petitioner,  *  ^^^^^^  ^^^^^^ 

J  »ir      TT  -I  1        1  1  1  summons,  has 

served  on  Mr.  Uajwood  a  trader  debtor  summons,  under  sec-  appeared  and 
tion  78.  of  the  Bankrupt  Law  Consolidation  Act     Mr.  Hay-  5^*^*^^ 
wood  appeared  to  the  summons,  and  admitted  the  demand,  but  within  the 
neither  paid  it  nor  gave  security  for  it  within  seven  days,  so  that  i^i^db^the 
at  the  expiration  of  seven  days  he  was,  under  section  81.,  to  sist  section  of 
be  deemed  to  have  committed  an  act  of  bankruptcy.     After  Law  Con- 
eighteen  days   Mr.  Walker  filed  a  petition   for  adjudication  •*'^^*^?^  ^^ 
founded  on  this  act  of  bankruptcy.     Mr.  Haywood,  however,  creditor's 
in  the  meantime,  and  before  the  expiration  of  the  seven  days,  proccetogs 

-J  *,  *  .oy  obtunmg 

had  presented  a  petition  under  section  211.,  and  obtained  an  an  order  for 
order  for  protection  from  process  until  further  order.      The  ^^^j^^ss 
Commissioner  held  that  this  order  precluded  him  from  adjudging  under  the 
Mr.  Haywood  a  bankrupt  on  Mr.  Walker's  petition,  and  from  Jj][^|^™^* 
this  decision  Mr.  Walker  appealed.  .  The  cre- 

Giffard  and  Romer  (of  the  Common  Law  bar)  for  the  ap-  ever,*  must" 
pellant,  contended  that  '^  process  *'  did  not  include  proceedings  P'^**^^  ^^' 
in  bankruptcy ;  and  that  if  it  did,  a  debtor  could  not,  on  a  fsdr  ^th  due 
construction  of  the  sections  taken  together,  defeat  the  creditor's  diligence  j 

°  and,  senUnef 

proceedings  by  a  subsequent  step  like  this.     They  referred  to  an  unex- 
Blackford  y.  ma.  (a)  tt^g^' 

Bacon  and  Woodroffe^  for  the  trader,  supported  the  decision  of  days  from  the 
the  Commissioner.  Se  sevra^  ^ 

days  to  the 

The  Lord  Justice  Knight  Bruce  said  that  in  his  opinion,  petidon  for 
according  to  the  true  construction  of  the  Act,  when  a  trader  a^judi^on, 
had  signed  and  filed  an  admission  of  a  creditor's  demand  under  bar  to  his 
sections  79.  and  81.  of  the  Act,  it  was  not  competent  to  him,  JJj^^^^n*^ 
within  the  seven  days  limited  by  section  81.,  to  take  advantage 
of  section  211.  against  the  creditor  whose  demand  he  had  ad- 
mitted.    The  only  doubt  arose  from  the  appellant's  delay  in 
applying  for  an  adjudication ;  but  as  the  point  had  not  been 
called  to  his  attention  before,  he  must  have  an  opportunity 
given  him  of  explaining  the  deky. 

The  Lord  Justice  Turner  said  that  he  was  of  the  same 
opinion.  Such  a  construction  ought  to  be  put  on  the  different 
clauses  of  the  statute  as  to  make  them  consistent  with  each 
other.     He  doubted  whether  the  word  ''  process  "  applied  at  all 

(a)  15  Q.  B.  116. 
B.  &  I. — VOL.  II.  1. 
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to  proceedings  in  bankruptcy  ;  but  if  it  did,  it  must,  at  all  events^ 
be  taken  in  a  restricted  sense  in  section  81.,  otherwise  that 
section  would  conflict  with  the  101st.  The  case  might  be  men- 
tioned again  as  to  the  point  of  delay. 


The  case  was  mentioned  again^  and  an  affidavit  on  behalf  of 
the  petitioner  explaining  the  delay  was  read.  Their  Lordships, 
considering  the  explanation  satisfactory,  reversed  the  decbion  of 
the  Commissioner. 

Solicitors :  Biidger  Sf  Collins. 


Court  of 
Bamkruftct. 

June  23. 
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cidental to 
some  other 
business,  are 
not  within  the 
meaning  of 
the  Baj^rapt 
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rupt Laws,  ' 
where  it  is 


IN  RE  LANE. 

XjANE,  who  had  been  adjudicated  a  bankrupt  as  a  bill  broker 
and  gas  manufacturer^  now  showed  cause  against  the  adjudica^ 
tion,  alleging  that  he  was  not  a  trader. 

The  case  was  heard  at  considerable  length,  but  the  principles 
of  law  on  which  his  Honour  founded  his  opinion  will  be  found  in 
the  judgment 

Bagley  counsel  for  bankrupt. 

Lucas  counsel  for  petitioning  creditor. 

Mr.  Commissioner  Goulburn.  I  have  been  favoured  with 
a  copy  of  a  summing-up  by  my  Lord  Truro^  while  Chief  Justice 
of  the  Common  Pleas,  in  the  case  of  Columbine  v.  Pennel^  which 
came  before  his  Lordship  and  a  special  jury  at  the  sittings  at 
Nisi  Prius  at  Westminster,  on  the  6th  of  February  1850. 
There  were  several  issues,  but  those  which  I  shall  presently 
refer  to  were,  in  substance,  whether  one  Columbine,  the  plain tid; 
an  attorney,  wh<)  had  been  adjudicated  a  bankrupt,  was,  in  point 
of  fact,  a  scrivener  and  bill  broker  within  the  meaning  of  the 
Bankrupt  Laws.  The  learned  Chief  Justice^  referring  to  that  part 
of  the  case,  (there  were  many  other  questions  not  material  to  the 
contended  that  case  now  before  me)  said,  ^*  I  take  a  scrivener  to  mean  a  man  who 
received  another  man's  money  to  lay  out,  to  gain  profit  or  ad- 
vantage— practical  advantage — ^from  the  employment  of  those 
moneys ;  I  do  not  think  it  matters  precisely  in  what  way.  A 
man  who  has  a  few  transactions  of  that  kind  in  connection  with 
some  other  pursuit^  and  who  is  not  in  the  nature  of  his  trade  a 
scrivener,  would  not  be  subject  to  the  Bankruptcy  Law.     He 

carrying  them 

on  must  he  gathered  hy  their  extent  as  compared  with  that  of  the  other  bosinesa,  and  the  mode 

in  which  they  were  transacted. 
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within  the  provisions  of  the  law ;  not  but  that  two  or  three     Coubt  of 
transactions  would  be  quite  sufficient,  provided  they  were  in  R-^J^Ruptct. 
execution  of  a  general  intention  to  carry  on  such  business,  and 
to  be  so  employed.     If  the  jury  is  satisfied  that  a  man  who  sets 
up  in  a  trade  has  the  intention  to  trade  generally  —  to  do  as 
much  as  he  can,  although  he  may  have  only  two  or  three  trans- 
actions, —  that  will  be  quite  enough ;  not  by  force  of  the  two  or 
three  transactions,  but  by  force  of  the  evidence  of  general  intent. 
If  an  attorney,  carrying  on  business  as  an  attorney,  has  a  few 
transactions  in  the  way  of  money  connected  with  his  business  as 
attorney,  that  would  not  make  him  a  scrivener ;  because  it  may 
be  that  the  occupation  of  a  scriveiier,  or  that  the  transactions  of 
a  scrivener,  are  merely  incidental  to  his  character  as  an  attorney. 
To  constitute  him  a  scrivener  in  such  a  case  it  must  be  that  his 
attorneyship  be  incidental  to  his  character  of  a  scrivener, — the 
one  must  be  the  principal,  and  the  other  the  incidentaL     At 
present  we  have  no  evidence  of  the  extent  of  this  gentleman's(a) 
business  as  an  attorney;   you  know  much   more  about  his 
business  in  money  transactions  than  you  do  of  his  professional 
business  as  an  attorney.     To  what  extent  the  latter  was  carried 
on,  independently  of  these  money  transactions,   or  to  what 
extent  his  money  transactions  were  mixed  up  with  his  other 
business  by  the  circumstance  of  his  being  an  attorney,  we  do 
not  know.     If  he  really  held  himself  out  as  a  person  ready  to 
receive  men's  money,  and  to  invest  it  with  a  view  of  gaining 
pecuniary  profit,  a  person  interfering  in  those  transactions  then, 
although  he  may  be  an  attorney  also,  that  will  not  prevent  his 
being  made  a  bankrupt ;  but  it  must  be  a  substantial  pursuing 
of  the  occupation  of  a  scrivener,  and  not  merely  a  few  transac- 
tions which  may  be  incidental  to  Ins  character  of  an  attorney, 
that  will  make  him  a  scrivener.     You  observe  the  manner  of 
doing  so  will  also  be  material.     Now  there  are,  I  think,  twelve 
instances  of  regular  pass-books,  such  as  you  have  seen, — of  the 
form  of  a  banker's  pass-book.     That  looks  like  a  general  course 
of  business,  and  you  have  a  great  many  notes  to  those  persons 
acknowledging  the  receipt  of  money, — ^I  have  received  so 
much  money  in  order  to  lay  out  at  interest  for  your  benefit,' 
and  so  on.     Well,  these  notes  are  precisely  what  one  would  ex- 
pect to  find  in  the  course  of  business  with  a  scrivener  receiving 
other  men's  money  in  order  to  invest  it.     Are  you  to  suppose 
he  did  this  for  nothing,  or  with  a  view  of  gaining  profit  — 
gmniQg  money, — certfdnly  a  portion  of  the  profit  you  have  before 

(a)  Colambine,  the  bankrupt. 
L  2 
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jou;  that  is  to  Bay,  the  interest  upon  the  receipt  of  the  income. 
Those  who  possess  the  pass-books  are  not  the  persons  to  whom 
the  money  was  advanced,  and  who  paid  the  procuration  money 
or  the  profit  which  the  scrivener  derives ;  they  are  persons  who 
advanced  the  money-— the  procuration  would  be  paid  by  the 
persons  borrowing;  for  you  know  it  is  usual  for  men  who 
borrow  money  to  pay  all  expenses  incident  to  the  transaction. 
You  must  draw  your  own  inference  from  such  circumstances  as 
bear  upon  the  case,  either  from  the  extent  or  number  of  the 
transactions,  or  from  the  manner  in  which  they  were  carried  on. 
Whether  his  business  was  large  or  small  in  that  respect  is  no 
matter,  except  so  far  as  the  extent  may  lead  you  to  the  con- 
clusion as  to  its  being  a  general  pursuing  of  tbe  business  as  a 
matter  of  trade  and  profit  You  will  look  to  the  manner  in 
which  it  was  done  with  the  view  of  ascertaining  what  was  really 
Mr.  Columbine's  situation ;  whether  he  was  a  person  -recdving 
money  and  giving  notice  to  persons  that  he  had  money  to  lay 
out  at  52.  or  10/.,  or  any  other  rate  of  interest;  you  will  judge 
from  that  whether  he  was  carrying  on  the  business  of  a  scrivener 
or  not,  or  whether  it  was  a  few  transactions  incidental  to  his 
character  of  an  attorney.  So  with  regard  to  the  bill  broking; 
if  he  held  himself  out  as  a  person  willing  to  discount,  and  who 
was  in  the  habit  of  receiving  bills  from  various  persons,  his 
customers,  to  discount,  and  his  business  was  forsooth  that  of  a 
person  receiving  bills  and  discounting  them  himself,  or  procuring 
them  to  be  discounted  by  others,  he  himself  making  a  profit  by 
those  transactions,  and  such  was  the  general  course  of  his 
business,  he  may  well  be  considered  a  bill  broker.  You  will 
draw  your  inference  from  the  manner  in  which  he  acted,  and 
from  what  you  learn  of  the  transactions  themselves,  as  in  the 
case  of  a  money  scrivener ;  they  are  very  much  united  in  cha- 
racter, although  a  distinction  obtains ;  it  is  very  possible  for  a 
man  to  carry  on  both. 

*^  Now  you  are  told  that  an  attorney  occasionally  discounts 
bills.  A  great  deal  was  said  on  that  subject,  —  rather  more  than 
happened  to  fall  within  my  experience,  I  confess ;  however,  you 
must  act  upon  your  own  experience. 

^Now,  it  stands  before  you  that  his  transactions  in  biUs 
amounted  to  40,000/.  in  a  period  short  of  three  years ;  you  have 
the  bill  books  before  you  which  will  show  whether  that  40,000/L 
bills  was  all  he  received,  because  it  would  not  follow  that  be- 
cause he  discounted  40,0007.  worth  at  the  bankers,  that  he  did 
not  discount  with  some  other  persons ;  he  might  raise  money  in 
various  ways.  You  will  say  whether  you  think  those  bills 
were  discounted  by  him  to  the  extent  that  an  attorney  usually 
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does  —  whether  an  attorney  discounta  for  the  purpose  of  getting 
interest  upon  capital,  as  distinguished  from  getting  something 
in  the  nature  of  profit  upon  the  discount  beyond  the  mere  in- 
terest. An  attorney  may,  it  is  true,  discount ;  but  whether  he 
discounts  at  one  rate,  and  then  re-discounts  at  another  rate,  a 
greater  rate,  and  so  actually  makes  a  profit,  instead  of  doing  it 
for  the  purpose  of  interest,  you  will  form  your  own  opinion,  and 
consider  whether  the  extent  of  these  transactions,  looking  at  his 
bill  book  and  his  banking  book,  you  will  say  whether  he  carried 
on  the  business  of  a  bill  broker ;  that  is  to  say,  whether  he  held 
himself  out  as  a  person  desirous  of  receiving  bills  for  discount, 
making  a  profit  by  re«discounting  them,  charging  as  much  as 
possible,  and  giving  as  little  as  he  could  to  those  who  discounted 
for  him.  Therefore  consider,  with  respect  to  those  present  cir- 
cumstances, whether  you  think  he  carried  on  the  business  of  a 
scrivener,  and  the  business  of  a  bill  broker." 

Thus  I  find  the  law  laid  down  by  the  highest  authority,  as 
well  as  the  rules  by  which  a  conclusion  is  to  be  arrived  at  in 
a  case  where  the  midn  question  is  whether  a  course  of  trans- 
actions was  systematically  pursued  with  a  view  to  profit,  or 
whether  the  transactions  were  such  as  were  merely  incidental 
to  some  other  business,  which  does  not  come  within  the  meaning 
of  the  operation  of  the  Bankrupt  Laws.  Such  is  the  case  now 
before  me,  and  its  circumstances  (as  far  as  relates  to  the  ques- 
tion of  discounting)  are  very  similar  to  those  of  the  case  in  the 
Common  Fleas.  The  transactions  are  more  numerous  and  ex- 
tensive, and  the  mode  in  which  they  were  carried  on  was  not 
such  as  would  have  been  necessary  had  the  transactions  been 
merely  secondary  to  something  else.  It  has  been  shown  that 
an  office  was  kept  where  money  dealings  were  discussed  and 
transacted  with  all  comers;'  that  circumstance,  in  my  mind, 
goes  a  great  way  to  establish  the  fact  that  Mr.  Lane  intended 
to  follow  the  business  of  a  bill  broker  as  his  chief  occupation ; 
and,  looking  at  all  the  circumstances  of  the  case,  I  can  come  to 
no  other  conclusion  than  that  a  trading  in  bills  within  the 
meaning  of  the  Bankrupt  Laws  was  actually  carried  on.  The 
adjudication  must  be  confirmed. 

His  Honour  was  also  of  opinion  that  the  evidence  established 
the  fact  that  Mr.  Lane  was  a  manufacturer  of  gas  within  the 
meaning  of  the  Bankrupt  Laws ;  but  no  question  of  law  arose 
on  that  part  of  the  case. 

Attorneys :  Chadley  ;  and  Masoiu 
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petition  will 
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Argument 


RE  EDWARD  BUTTER. 

Before  Mb.  Commissioneb  Mubpht. 

On  the  2nd  of  May  the  insolvent,  a  builder,  had  filed  a 
petition  under  the  Protection  Statutes,  and  he  now  oame  up 
on  his  adjourned  interim  order,  supported  by  Dowse, 

It  appeared  that  in  April  last  a  verdict  had  been  obtained 
against  him  by  the  opposing  creditor,  with  25L  damages,  in  an  ac^ 
tion  of  trespass  for  breaking  and  entering  the  house  of  the  plidn- 
tiffs ;  and,  on  the  10th  March  following,  he  had  indorsed  to  the 
attorneys,  who  had  conducted  his  defence,  a  bill  of  exchange  for 
4021,  which  he  had  received  in  the  course  of  his  business,  in 
satis&ction  of  their  claims.     He  had  previously  paid  them  102. 

Pearee,  for  the  opposing  creditor,  called  attention  to  the 
allegations  of  the  petition,  to  which  the  insolvent  had  sworn : 
^'  That  your  petitioner  has  not  parted  with  or  charged  any  of  his 
property  (except  for  the  necessary  support  of  himself  and  his 
famOy,  and  the  necessary  expenses  of  this,  his  petition,  or  in  the 
ordinary  course  of  his  trade)  at  any  time  within  three  months 
of  the  date  of  filing  his  petition,  or  at  any  time,  with  a  view  to 
this  petition."  It  was  quite  clear  the  payment  to  the  attorneys 
did  not  come  within  either  of  the  exceptions,  and  it  was  sub- 
mitted, on  the  authority  of  Be  Thorpe  (a),  the  petition  must  be 
dismissed. 


JttdgmenU  Mb.  Commissioneb  Mubphy  Said  it  was  quite  apparent 

the  allegations  of  the  petition  were  untrue,  and,  moreover,  the 
bill  had  been  given  to  the  attorneys  at  a  period  when  the  insol- 
vent was  hopelessly  involved.      He  should  dismiss  the  petition. 

Petition  dismissed. 

Attorneys :  M^Duff;  and  Gadsden. 


(a)  1  Bank.  &  Insolv.  Rep.  185. 
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RE  CHARLES  JEEK&  ^rTief'''' 

OF  Insolysnt 

Before  The  Cbikf  Commissioneb.  D£btor& 

OJuly  18. 
N  the  13th  of  April  1855^  judgment  was  given  against  the  on  the  lethof 

insolvent  by  the  Cotfnty  Court  at  Uxbridge  for  10/.  debt,  and  ^f^^^^^ 
1/.  \6s.  costs  in  an  action  wherein  he  was  the  defendant,  and  process  by  an 
one  George  Henry  Heron  and  others  were  the  plaintiffs.     On  q^^^^^" 
the  14th  of  May  following  he  filed  a  petition  in  this  Court  pearedata 
under  the  Protection  Statutes,  and  received  an  interim  order  for  -^^  ^SSienc?^ 
protection.     On  the  16th  of  May  he  appeared  at  the  County  to  a  judgment 
Court  at  Uxbridge,  in  obedience  to  a. judgment  summons  which  whi^^had 
had  been  issued  against  him  at  the  instance  of  the  plaintiffs.  ^>^?  \bsw&^ 
He  then  exhibited  his  protection  to  the  Judge,  who,  notwith-  the  suit  of  a 
standing,  ordered  him  to  be  committed  to  prison  for  thirty-five  j'^^'  ^^?*® 
days.     On  the  12th  of  June  he  came  up  for  his  first  examina-  oat  in  the 
tion  in  this  Court,  when  he  was  opposed  by  the  plaintifib  and  Hg^^^^^. 
other  creditors,  but  no  case  being  established  against  him,  a  final  hibited  his 
order  was  granted  on  the  4th  of  July  following.     On  the  9th  of  the  Judge,*** 
the  same  month  he  was  arrested,  pursuant  to  the  order  of  the  ^l^o*  i^ot- 
Uxbridge  County  Court.      The  warrant  of  committal,  after  ordered  hinf' 
reciting  the  facts  of  the  judgment  being  recovered  for  lOZ.  and  to ^>e5o™- 
1/.  15^.  costs,  and  that  the  defendant  had  been  ordered  to  pay  thiity.fiTeda78. 
forthwith,  proceeded :  *'  And  whereas  the  defendant,  not  having  j  "^^g^J^T 
paid  the  said  sum,  pursuant  to  the  said  order,  a  summons  was,  qnently 
upon  the  application  of^he  plainfiffd,  duly  issued  from  and  out  ^^^rant  set 
of  the  said  Court  against  the  defendant,  by  which  said  summons  out  **  that  he 
the  defendant  was  required  to  appear  at  the  said  County  Court  rerred  ^5i  ^ 
of  Middlesex,  at  Uxbridge,  on  the  16th  day  of  May  1855,  to  the  summons, 
answer  such  questions  as  might  be  put  to  him  touching  his  attend,  where- 
estate  and  effects,  and  the  manner  and  circumstances  under  ^ponhewas 

.  •  .  .  ordered  to  be 

which  he  contracted  the  said  debt,  which  was  the  subject  of  the  committed  for 
action  in  which  the  said  judgment  was  obtained  against  him ;  ^^^r  j 
and  as  to  the  means  and  expectations  he  then  had,  and  as  to  the  baling  moved 
property  and  means  he  still  had  of  discharging  the  said  debt,  f^r  ^  ^ 
and  as  to  the  disposal  he  had  made  of  any  property.     And  charge,  and 
whereas  it  was  duly  proved  on  oath  at  the  last-mentioned  Court  affidavit  the 
that  the  defendant  was  personally  served  with  the  said  summons :  *^*^  ®^  ^^ 
And  whereas  the  defendant  did  not  attend  as  requiftd  by  such  Court  granted 
summons,  or  allege  any  sufficient  excuse  for  not  so  attending,  ^"^® l^dth^ 
and  thereupon  it  was  ordered  by  the  Judge  of  the  said  Court  judgment 
that  the  defendant  should  be  committed  for  a  term  of  thirty-five  ^^"og^ts 

in  answer 
to  the  affidavit,  t]ie  Conrt  ordered  a  discbarge. 
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days  to  the  Debtors'  Prison  at  Whitecross  Street,  in  the  city 
of  London,  according  to  the  statute  in  that  case  made  and  pro- 
yided,  or  until  he  should  be  released  by  due  course  of  Law." 
On  the  14th  of  July  Beed  moved  for  a  discharge,  and  the 
application  being  supported  by  an  affidavit  from  the  insolvent 
setting  out  the  dates  of  the  proceedings  in  this  Court  and  the 
County  Court,  and  distinctly  alleging  tbat  he  did  appear  in 
obedience  to  the  judgment  summons,  and  exhibited  his  pro- 
tection, and  that  the  statement  in  the  warrant  which  recited 
that  he  did  not  attend  was  untrue,  the  Court  granted  a  rule 
to  show  cause,  in  the  following  terms :  — 

**  In  the  Court  for  Relief  of  Insolvent  Deitors,  —  In  the 

Matter  of  Charles  Jeeks, 

^^Let  Geoi^e  Heury  Heron,  Geoi^e  Sippon  Heron,  and 
William  Charles  Heron,  show  cause,  on  Wednesday  next,  the 
18th  of  July,  at  12  o'clock  at  noon,  why  the  said  Charles  Jeeks, 
who  appears  to  have  been  taken  by  the  said  warrant  for  a  claim 
in  respect  of  which  he  was  at  the  date  of  the  order  protected 
from  process  by  an  order  of  this  Court,  and  has  been  and  still 
is  so  protected,  should  not  be  discharged  out  of  custody  as  to 
such  warranty  pursuant  to  the  statutes.  And  inasmuch  as  it  is 
sworn  that  the  said  Charles  Jeeks  did  appear  in  pursuance  of 
the  summons  at  the  Middlesex  County  Court,  and  did  produce 
his  order  of  protection,  which  facts  do  not  agree  with  the  re* 
citals  in  the  warrant  of  committal,  let  a  copy  of  this  rule  be 
served  on  the  Judge  and  on  tlje  clerk  of  the  said  County  Court, 
as  well  as  on  the  said  creditors,  and  let  a  copy  of  the  affidavit  of 
the  said  Charles  Jeeks  be  also  served  with  each  copy  of  this 
rule.  Let  the  service  be  made  by  the  messenger  this  day,  and 
the  service  on  the  creditors  and  on  the  County  Court  clerk  be 
made  by  post 

"William  John  Law, 

"  Chief  Commissioner.^ 

Dotose  now,  on  behalf  of  the  creditors,  showed  cause.  If  the 
warrant  issued  improvidently,  the  County  Court  at  Uxbridge  is 
the  proper  Court  to  apply  to  for  redress.  If  the  insolvent  did 
attend  in  obedience  to  the  judgment  summons,  he  will  have  no 
difficulty  m  convincing  that  Court  of  the  committal  being 
wrong.  ijThe  Chief  Commissioner.  You  think  he  ought  to  go 
to  Uxbridge  to  complain ;  suppose  his  thirty-five  days  should 
have  expired  before  the  sitting  of  that  Court,  what  good  would 
he  do  by  going  there  ?]  If  his  time  had  expired  he  would  have 
a  right  of  action. 
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The  Chief  Commissioner..  The  debtor  has  to  thank  his 
creditors  for  confirming  his  case.  That  the  warrant  was  issued 
improvidentlj  is  now  beyond  all  doubt.  When  the  insolvent, 
A  respectable  man)  was  before  this  Court,  he  told  me  he  had  a 
warrant  of  committal  against  him,  but  he  was  mistaken  in  the 
date  of  it.  He  said  it  was  the  13th  of  May,  and  I  told  him  if 
the  date  was  correct  it  was  prior  to  the  protection  here,  and  he 
might  be  taken  in  spite  of  his  protection.  He  has  been  taken, 
and  he  moves  to  be  discharged.  Seeing  how  the  warrant  is 
drawn  up,  and  finding  by  the  insolvent's  affidavit  that  he  con- 
tradicted the  important  parts  of  it,  I  made  a  rule  to  show 
cause  on  the  creditors ;  and,  that  there  might  be  no  mistake,  I 
set  out  that  the  warrant  was  not  correct,  and  invited  them  to 
deny  it  if  they  could.  I  also  thought  it  right  to  give  the  Judge 
and  the  derk  of  the  County  Court  an  opportunity  to  assist  me 
to  put  the  matter  right ;  but  as  no  facts  are  presented,  I  take 
it  for  grant^ed  the  warrant  is  untrue,  and  that  the  insolvent's 
protection  was  disr^rded.  I  shall  issue  the  warrant  to  dis» 
charge  him. 

Discharged  accordingly. 

Attorneys:  Marshall;  and  Gardiner. 
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RE  WILLIAM  OWEN  TUCKER. 

y 

Before  The  Chief  Commissioner. 
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Debtors. 

T'jii/y20. 
HE  insolvent^  who  described  himself  as  an  attorney  at  law,  t.  assigned 

had  petitioned  under  the  Protection  Statutes  as  a  non-trader.  ^^^T?^''  ^^^ 

mi      T  1  1  «  policies  to  W., 

Ihe  debts  amounted  to  455/.  6«.  Id.  and  covenanted 

In  May  1854,  being  indebted  to  the  opposmg  creditor,  a  ^^mfums^. 

Mr.  Warburg,  in  the  sum  of  24502.,  he  had  executed  to  him  a  bond  Shortly  after, 

for  that  sum,  payable  in  1861,  and  at  the  same  time  assigned,  T^dicatedt 

byway  of  collateral  security,  three  policies  of  insurance  for  bankrupt, and 

1000/.,  1000/,,  and  500/.  respectively,  covenanting  to  keep  up  certifiaite.** 

and  pay  the  premiums  as  they  became  due.     In  September  ^®  ^  *'®**®^ 

1854  the  insolvent  was  adjudicated  a  bankrupt  as  a  share  Subsequently 

broker,  and  obtained  his  certificate  in  February  1855.     In  the  ^^^ff^"" 

month  of  March  following  two  premiums  became  due,  amount-  and  were  paid 

ing  together  to  66/.  10*.,  and  the  same  were  paid  by  Mr.  War-  ^edT.  fo"^ 

burg,  who  sued  the  insolvent  to  recover  the  amount.     The  the  amount, 

and  obtained   * 

rr\    i_  •  judgment. 

T.  then  petitioned  this  Court  under  the  Protection  Statutes  as  a  non-trader.  Semble,  the  contract 
to  pay  being  entered  into  during  the  trading  of  T.,  the  debt  arising  upon  the  contract  constituted 
him  a  trader. 
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insolvent  pleaded  his  bankruptcy  and  certificate,  but  the  plea 
being  demurred  to,  judgment  was  given,  after  aigument  of 
the  demurrer,  in  favour  of  the  plaintiff  for  the  amount  claimed 
Some  negotiations  afterwards  took  place  between  the  plaintiff 
and  the  defendant  with  the  view  to  a  settlement,  but  no  arrange- 
ment being  effected,  the  insolvent  petitioned  this  Court,  and 
now  came  up  for  his  first  examination. 

«  Dowse  J  for  the  opposing  creditor,  having  called  evidence,  and 
proved  the  foregoing  facts,  submitted  the  Court  had  no  juris- 
diction. The  debts  were  beyond  300/L,  and  the  facts  disclosed 
established  a  trading  which  brought  the  insolvent  within  the 
meaning  of  the  Bankrupt  Laws.  The  undertaking  to  pay  was 
complete  in  1854,  when  the  insolvent  was  a  trader,  and  the 
debt  against  which  he  sought  psotection  would  have  reference 
to  that  time,  and  consequently  would  be  a  debt  contracted 
whilst  he  was  engaged  in  trade. 

Nicliob^  for  the  insolvent,  contended  that  as  the  debt  did  not 
exist  until  after  the  bankruptcy,  and  as  the  insolvent  had  not 
since  been  engaged  in  trade,  the  debt  could  not  be  considered  as 
a  debt  contracted  in  trade.  Suppose  a  trader  twenty  years  ago 
covenanted  to  make  certain  payments,  and  five  years  afterwards 
ceased  to  be  a  trader,  it  could  not  now  be  said  if  a  debt  arose 
upon  the  covenant  it  was  contracted  in  trade.  The  creditor  had 
no  claim  upon  the  insolvent  until  March  1835,  and  the  trading 
altogether  ceased  in  September  1854. 

The  Chief  Commissioneb.  When  a  debtor  gives  a  pro- 
missory note,  he  contracts  a  debt,  although  it  is  not  payable  at 
once.  This  debt  did  not  become  payable  until  March  1855, 
but  the  covenant  to  make  the  payment  was  executed  in  May 
1854.  My  impression  is  that  the  insolvent  ia  a  trader;  how- 
ever, if  the  parties  desire  a  little  time,  I  will  delay  my  judg- 
ment. 


The  case  was  accordingly  adjourned,  and  the  opposing  credi- 
ditor  and  the  insolvent  having  made  a  private  arrangement,  the 
petition  was  dismissed  by  consent. 

Attorneys :  Lewis  8f  Lewis  ;   and  Jones. 
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RE  GEORGE  GREEN. 
Before  Mb.  Commissione&  Phillips. 

IN  November  1854  the  insolvent,  who  described  himself  as  a 
rag  merchant,  had  taken  of  the  opposing  creditor  a  honse  for  the 
purpose  of  letting  lodgings.  He  had  never  resided  on  the 
premises,  but  the  rooms  were  let  to  different  lodgers,  who  paid 
a  certain  sum  per  week  for  the  accommodation  of  lodging.  The 
opposing  creditor,  being  unable  to  obtain  the  rent,  applied  for 
possession,  which  was  refused,  but  eventually,  and  after  the 
filing  of  the  petition,  the  key  was  delivered  up. 

Heed,  for  the  opposing  creditor,  submitted  the  petition  must 
be  dismissed.  The  insolvent  was  essentially  a  lodging-house 
keeper,  but  he  had  not  so  described  himself.  The  house  was 
taken  for  the  express  purpose  of  letting  lodgings,  and  not  as  a 
residence ;  and  although  the  creditor  had  received  no  rent,  the 
insolvent  had  made  a  handsome  profit  of  the  speculation. 

Mb.  Comhissioneb  Phillips.  There  can  be  no  doubt 
this  man  is  a  lodging-house  keeper  as  well  as  a  rag  merchant. 
He  occupies  one  house  and  rents  another  solely  for  the  pur- 
pose of  letting  it  out  in  lodgings.  He  has  several  tenants 
occupying  the  different  apartments  and  receives  rent  from 
each.  He  ought  to  have  described  himself  as  a  lodging-house 
keeper  as  well  as  a  rag  merchant  He  has  not  done  so,  and 
the  petition  must  be  dismissed. 

Attorneys :  Jay ;  and  MMilKru 


1856. 


coubt  fob 

Relisv 

OF  Imsolvbnt 

Debtobs. 

Jvhf  21. 

Where  an 
inBoWent  fkils 
to  describe 
himself  as  of 
all  the  bosi- 
nesses  he  has 
followed 
daring  his  six 
months'  re- 
sidence within 
the  juris- 
diction of  the 
Court,  the 
petition  will 
be  dismissed. 


Judgment 


RE  JOHN  HUDSON. 

Before  The  Chief  Commissioner. 

xN  January  1855  the  insolrent,  a  wine  merchant,  being  in- 
debted to  one  H.  M.  Marley  in  the  sum  of  250L  for  money 
lent  and  ptdd  on  his  account,  executed  to  him  a  bill  of  sale  on 
his  furniture  and  effects  to  secure  the  debt.  In  the  month  of 
May  following  the  security  was  valued  by  an  auctioneer  at 
268/.,  and  taken  possession  of  by  Marley  in  liquidation  of  his 
claim,  and  shortly  afterwards  sold  by  him  to  anotner  person. 
In  July  the  insolvent  was  arrested,  and  filed  his  petition  under 
1  &  2  Vict.  c.  110.,  and  he  now  appeared  to  be  discharged  on 
bail,  according  to]  the  provisions  of  section  38.,  one  of  the  pro* 
posed  sureties  being  Mr.  Marley. 


CoUBT  FOB 
RSUBV  ' 

OF  Insolvent 
Debtobs. 

Jufy2B. 

Where  an 
insolvent 
makes  over 
his  property 
to  a  particular 
creditor  to 
secure  his 
debt,  this 
Court  will  not 
accept  such 
creditor  as  a 
surety  for  the 
insolvent 
under  sect.  38. 
1  &  a  Vict 
c  110. 
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HUD80N. 

Judgment. 


The  Chibf  Commissioneb.  The  whole  of  the  msolvent's 
property  having  gone  into  the  poesession  of  Mr.  Marley,  I  am 
asked  to  accept  him  as  one  of  the  sureties  for  the  insolvent's 
appearance  on  the  daj  of  hearing.  I  decline  to  do  so.  My 
practice  is  to  decline  such  sureties.  If  Mr..  Marley  will  deposit 
with  the  provisional  assignee  the  250/.»  the  Court  will  accept 
his  bail^  but  not  otherwise. 

Attorneys :  Lewis  tf  Lewis. 


cottbt  for 

Relief 

OF  Inboltent 

Debtobs. 

Sept.  17. 

The  inBolvent, 
in  conjunction 
with  two 
others,  esta- 
blished a  loan 
society,  and^, 
afterwards 
received  from 
his  partners 
Tarioos  warns 
to  advance  to 
borrowers, 
which  he 
appropriated 
to  his  own 
use.    The 
fraad  being 
discovered, 
and  his  part- 
ners fearing 
.to  be  nnable 
to  recover 
outstanding 
loans  without 
his  assistance, 
an  arrange- 
ment was 
come  to  by 
which  his 
interest  in  the 
funds  of  the 
society  was  to 


RE  BENJAMIN  WALTER  ULPH. 

IN  1850  the  insolvent,  in  conjunction  with  two  others,  es- 
tablished a  society  for  the  purpose  of  lending  out  money  at  in- 
terest. Each  of  the  partners  advanced  150/.  to  commence  the 
business,  and  the  profits  were  to  be  equally  divided.  It  was  the 
insolvent's  duty  to  inquire  into  the  stability  of  proposed  bor- 
rowers, and  if  his  inquiries  proved  satisfactory,  to  advance  the 
required  loans,  and  to  receive  security  for  their  repayment.  It 
was  also  his  duty  to  enter  the  names  and  addresses  of  the  bor- 
rowers and  their  sureties  in  a  book  kept  for  that  purpose,  and 
to  deposit  the  notes  given  by  them  with  the  manager.  During 
the  two  years  and  a  half  that  followed  the  establishment  of  the 
society,  various  sums  were  handed  to  the  insolvent  for  the  pur- 
pose pf  his  making  advances  to  persons  whom  he  represented  as 
borrowers,  but  it  frequently  happened  that  he  omitted  to  make 
the  proper  entries  in  the  book,  or  to  deposit  the  borrowers' 
notes  with  the  manager.  If  requested  to  do  so,  an  excuse  was 
offered,  and  the  matter  thus  delayed  from  month  to  month. 
According  to  the  rules,  all  loans  were  repayable  at  the  offices  of 
the  society,  but  on  many  occasions  the  insolyent  brought  money 
to  the  manager,  alleging  its  receipt  from  borrowers  who  were 
reluctant  to  appear  at  a  loan  office.  Eventually,  many  of  the 
hL'^*rtn^  ^y  repayments  being  in  arrear,  letters  were  written  by  the  manager 
and  the  snm  to  the  borrowers  and  their  sureties,  requesting  a  remittance,  but 
rewdd^by*  the  majority  were  returned  by  the  dead  letter  office,  the  persons 
instalments.  addressed  being  unknown.  These  facts  were  communicated  to 
was  afterwards  ^^^  insolvent,  with  an  intimation  that  the  offices  would  be 
employed  by      closed;    whereupon  he  replied  that  five  hundred  bills  were 

and  paid  three  out,  and  fie  was  the  only  witness  to  the  signatures,  and  threat- 
instalments, 

in  pursuance  of  the  agreement  Subsequently,  some  new  misconduct  being  discovered,  he  was 
discharged,  and,  the  instalments  being  in  arrear,  arrested.  Having  petitioned  this  Court,  and 
being  opposed  by  his  late  partners  on  the  ground  of  fraud, — 

J3e^,  that  the  creditors  had  not  waived  their  right  to  complain  of  the  fraud  by  entering  into 
the  arrangement  with  the  insolvent,  and  that  a  good  debt  existed  upon  which  to  rest  the 
opposition. 
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ened  to  write  to  the  borrowers  and  tell  them  not  to  pay.     The     .  ^^^^'  , 
books  of  the  society  were  then  inspected  by  the  manager^  and  a    Court  for 
list  made  ont  of  borrowers  who  had  given  no  security,  and  of      ^^^^^^ 

i_  i_  11  1^-11.  .■,<>'  Insolvent 

those  who  were  unable  to  be  fomid,  when  it  was  ascertamed     Debto&s. 

that  together  they  represented  a  sum  of  732/.  18*.  lOd.     The        

insolvent's  partners,  impressed  with  the  knowledge  that  loans  to  Walter 
the  amount  of  3000i  were  owing,  and  feeling  the  difficulty  of  ^'^^• 
recovering  them  without  the  insolvent's  assistance,  through  '  statement. 
whom  they  had  been  effected,  eventually  entered  into  a  com- 
promise with  him.  The  material  parts  of  the  agreement,  after 
reciting  that  each  party  was  jointly  interested  in  a  loan  society 
called  the  *^  Middlesex  Loan  Society,''  and  that  the  insolvent 
had  advanced  150/,,  and  the  two  others  a  much  larger  sum,  and 
that  they  bad  entrusted  the  insolvent  with  various  sums  to  lend 
out  on  security  of  promissory  notes,  were  as  follows :  **  And 
whereas  a  portion  of  the  moneys  so  handed  over  to  the  said 
Benjamin  Ulph  have  from  time  to  time  been  repaid  by  the  said 
Benjamin  ITlph  into  the  hands  of  the  sidd  William  Jackson  and 
Charles  Hart,  but  there  is  a  considerable  sum  in  arrear, 
amounting  to  the  sum  of  732L  18s,  lOd. ;  and  whereas  the  said 
Benjamin  Ulph  states  that  the  sum  aforesaid  is  due  from  parties 
known  only  to  him  alone,  and  from  whom  no  security  has  been 
given,  and  that  having  trusted  them  on  his  own  responsibility, 
he  is  willing  to  enter  into  an  arrangement  for  the  gradual 
liquidation  of  the  aforesaid  sum  by  weekly  instalments."  The 
agreement  then  proceeded  to  provide  for  the  repayment,  by  in- 
stalments of  2/.  per  week ;  and  farther  that  the  150/.  advanced 
by  the  insolvent  should  be  retidned  by  his  partners ;  and  that  if 
default  was  made  in  keeping  up  the  instalments,  the  partners 
were  to  be  at  liberty  to  sign  judgment  for  50/.  The  arrange- 
ment being  completed,  the  insolvent  resumed  his  position  in  the 
society,  except  so  far  that  he  was  no  longer  a  partner;  and 
various  sums  were  again  entrusted  to  him  to  advance  to  bor- 
rowers ;  but  shortly  afterwards,  being  unable  to  account  satis- 
factorily for  two  loans  —  one  of  50/.,  and  one  of  25/.,  no  further 
moneys  were  placed  in  his  hands.  Only  three  instalments  were 
paid  in  pursuance  of  the  agreement,  and  the  instalments  being 
much  in  arrear,  judgment  was  signed  against  him,  and  having 
been  arrested  on  the  19th  of  July  1855,  he  now  appeared  for  a 
discharge  under  1  &  2  Vict.  c.  110. 

Several  of  the  notes  deposited  by  the  insolvent  with  the  society 
were  produced,  and  he  was  examined  respecting  the  names  upon 
them,:and  also  respecting  the  names  of  alleged  borrowers  who  had 
given  no  security,  but  beyond  asserting  that  the  signatures  were 
authentic,  he  scarcely  gave  any  information ;  and  be  was  unable 
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cocrt  fob 
Rbuev 
OF  Insolyent 
Dbbtobs. 

Re  Benjamik 

Walter 

Ulph. 

ArjfumenL 


to  say  when,  how,  or  where  the  loans  were  made.  His  brother, 
however,  whose  name  appeared  on  several  of  the  notes,  now  as 
**  Henry  Hicks,"  then  as  "  Henry  Hicks  Ulph,**  swore  the 
other  names  were  **  dummies ; "  and  he  stated,  moreover,  he  had 
placed  his  name  to  them  without  consideration,  and  simply  to 
oblige  his  brother. 

Sargoad^  for  the  opposing  creditors,  after  commenting  on 
the  above  facts,  uiged  that  the  debt  owing  to  Messrs.  Jackson 
and  Hart  had  been  contracted  fraudulently  and  by  a  breach  of 
trust. 

Nichols,  for  the  insolvent,  contended  that  the  opposition 
could  not  be  supported,  inasmuch  as  the  debt  complained  of  was 
contracted  at  a  period  when  the  insolvent  was  a  partner  and 
had  an  equal  right  with  the  opposing  creditors  to  control  and 
use  the  funds,  and  that,  supposing  a  fraud  had  been  committed, 
the  creditors  had  waived  it  by  their  agreement  with  the  in* 
solvent  They  were  well  acquainted  with  the  whole  of  the 
facts  when  the  agreement  was  executed,  and  having  made  a 
bargain,  under  which  they  obtained  the  insolvent's  150/.,  and 
received  three  instalments,  they  had  deprived  themselves  of  the 
right  to  complain* 


M^fment 


The  Chief  Cohmisbioneb.  The  learned  counsel  for  the 
insolvent  urges  a  condonation,  but  I  do  not  find  it  in  the  agree- 
ment. The  insolvent  there  admits  that  be  has  received  7327., 
and  that  he  has  lent  it  to  persons  known  only  to  him,  and  from 
whom  he  has  received  no  security,  and  he  is  willing  to  repay  it  by 
instalments ;  but  all  know  why  that  agreement  was  entered  into, 
and  why  the  creditors  consented  to  receive  by  instalments  the 
sum  so  fraudulently  obtained  from  them.  The  insolvent  had 
threatened  to  write  to  the  borrowers  and  direct  them  not  to  pay ; 
and  he  had  told  the  creditors  that  500  bills  were  out,  and  he  only 
could  prove  the  signatures.  The  arrangement  then  entered  into 
with  Mm  is  called  an  acquiescence  in  his  fraud ;  but  what  was  the 
result  ?  In  a  week  or  so  he  resumes  his  fraudulent  practices.  As 
to  the  partnership,  there  is  none ;  there  was  once,  but  now  there  is 
a  legal  debt,  the  proof  of  which  none  can  object  to.  It  seems  to 
me  that  the  case  is  one  of  the  most  dishonest  and  treacherous 
that  I  have  ever  heard.  Month  after  month,  and  year  after 
year,  the  same  deceitful  system  is  practised,  and  the  confidence 
of  those  who  trusted  the  insolvent  abused.  He  has  no.  interest 
in  the  society  now ;  it  would  have  been  well  if  be  never  had  any. 
He  has  taken  out  of  it  more  than  his  shar^.  He  tells  them  he 
has  invested,  and  gives  one  name  —  no  surety  —  no  note  —  no 
address.  Of  what  use  was  tliat  ?  Did  they  acquiesce  in  it  ?    He 
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is  entrusted  willi  property  to  invest^  and  he  refuses  to  say  what 
has  become  of  it.  He  is  asked  for  information^  and  required  to 
give  up  the  notes ;  his  only  answer  is  an  excuse.  Did  his 
partners  acquiesce  in  that?  We  all  know  how  a  deceitful, 
plausible  man  will  acquire  a  power  over  his  friends,  and  con- 
tinue to  defraud  them,  simply  because  they  do  not  like  to  tell 
him  their  suspicions  of  his  dishonesty.  It  is  an  awkward  matter 
to  tell  a  man  we  have  trusted  he  is  dishonest  for  the  first  time. 
The  creditors  present  a  long  list  of  his  frauds.  In  some  in- 
stances they  are  told  who  the  pretended  borrowers  are,  and 
where  they  reside ;  in  other  instances  a  name  only  is  given : 
and  we  may  be  sure  that  if  the  loans  are  found  to  be  fictitious 
where  the  names  are  given,  there  is  not  much  honesty  in  those 
transactions  where  the  addresses  are  concealed.  Some  of  the 
borrowers  and  some  of  the  sureties  are  described  as  living  at  a 
particular  place ;  but  although  the  brother  has  lived  there  for 
years,  he  admits  he  has  never  heard  of  their  existence.  The 
insolvent  will  be  discharged  in  thirteen  calendar  months  from 
the  vesting  order,  for  contracting  the  debt  of  the  opposing 
creditors  fraudulently. 

^     .  Remanded  accordingly. 

Attorneys:  Strong  ;  sxid  Bradley. 
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JudgmenL 


RE  JOHN  ROBERTS. 
Before  The  Chief  Commissioner. 


Court  fob 

Relief 

OF  Insolvent 

Debtobs. 

I  Sept  17. 

N  June  1854  the  insolvent  had  married  a  Mrs.  Roberts,  who  r^  having 

carried  on  business  as  a  dealer  in  coaL     After  the  marriage  the  ^®*^'  7^^^  ^ 

.  .  opposing  cre- 

business  was  continued  by  the  insolvent.  The  opposing  creditors  ditors  for 
had  supplied  Mrs.  Roberts  with  coal,  and  at  the  period  of  the  ^^''^''them 
marriage  there  was  owing  to  them  on  that  account  30/.  This  a  largp  sum  of 
debt  was  reduced  by  the  insolvent  from  time  to  time,  and  in  the  ^^ed  the 
month  of  September  following  the  balance  stood  at  4t  Ss.  6rf.  l>alance  owing 
From  that  date  to  the  30th  of  Jane  1855,  the  day  of  the  arrest,  ^ards  the  end 
the  debt  airain  increased.     On  the  Ist  of  April  it  amounted  to  of  p»e  dealings, 

ftnd  two  davs 

4021  28.  6(f.,  on  the  Ist  of  May  to  52/.  Ss.  5cf.,  and  on  the  30th  before  his 
of  the  same  month  it  had  increased  to  601     The  balance  now  JSJ^of  Jun^ 
owing  was  61/.  68.  6d.     On  the  1st  of  June  in  this  year  the  received  from 

them  goods  to 
the  amount 
of  132.     On  the  l8t  of  the  same  month  he  had  disposed  of  his  horses  and  cart  by  which  the 
business  was  carried  on,  and  appropriated  most  of  the  proceeds  in  repaying  a  loan  to  a  friend. 

JJeU,  that  these  Ucts  disentitled  him  to  a  discharge  forthwith,  and  he  was  remanded  for 
fourteen  weeks  under  the  discretionary  clause. 
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insolvent  had  disposed  of  two  horses  and  a  cart,  and  from  the 
proceeds  he  had  paid  a  Mr.  Everett  30Z.  on  account  of  a  sum  of 
33/.  previously  advanced.  He  admitted  this  payment  was  a 
voluntary  act,  and  without  pressure  from  Everett.  He  still 
continued  to  deal  with  the  opposing  creditors,  and,  two  days 
before  the  arrest,  received  from  them  coal  to  the  value  of  13Z. 
He  alleged  he  had  paid  then)  500/.  during  the  dealings. 

Nichols^  on  behalf  of  the  opposing  creditors,  called  attention 
to  the  manner  in  which  the  debt  had  latterly  increased,  and 
particularly  to  the  fact  of  the  insolvent's  having  received  the  13/. 
worth  of  coal  two  days  before  his  arrest.  He  aUo  charged  the 
insolvent  with  having  been  guilty  of  a  fraudulent  preference  in 
paying  the  SOL  to  Everett. 

The  Chief  Commissioneb.   The  learned  counsel  very  fairly 

admits  that  his  clients   have  acted  indiscreetly  in  giving  to 

the  insolvent  so  large  a  credit     If  a  man  with  his  eyes  open 

allows  another  to  increase  hb  account,  notwithstanding  that  he 

gets  more  backward  in  his  payments  every  day,  we  may  be  sure 

the  <lealing  will  result  in  a  loss.     The  complaint  here  is  limited 

to  the  latter  part  of  the  dealing,  and  the  account  certainly  did 

increase  rather  rapidly  towards  the  end,  when  the  insolvent 

stops  his  business ;  that  is,  he  sells  all  that  he  has,  and  gives  the 

money  to  his  friend  Mr.  Everett.     That,  at  all  events,  was  not 

fair,  and  the  insolvent  ought  not  to  have  received  the   13/. 

worth  of  coal  afterwards.     He  will  be  discharged  in  fourteen 

weeks  from  the  date  of  the  vesting  order  under  the  discretionary 

clause.  Kemanded  accordingly. 

Attorneys :  Feamley  ;  and  Doyle. 


Court  fob 

Relief 

OF  Insolvent 

Debtors. 

Sept  19. 

M.,  having 
ftpplied  to  be 
discharged  on 
bail  under 
sect  38.  of 
I  &  2  Vict 
c.  110.,  was 

appelr  throngh  ^^^^^s.     There  was  no  opposition  to  the  application. 

illness  on  the        The^Chief  Commissioneb,  having  examined  and  approved 

fOT  con^dering  ^^  *^®  proposed  bail,  ordered  a  discharge  to  issue  to  the  day  of 

the  application.  hearin&T. 
HeW,  that 

the€k>urt  Attorney:   Collins. 

coald  proceed 

in  his  absence,  and  the  sureties  being  approved  of^  the  application  was  granted. 


RE  ENEAS  RICHARD  MAUGHAM. 

Before  The  Chief  Commissioner. 

IHE  insolvent,  a  petitioner  under  1  &  2  Vict,  c  110.,  had 
applied  to  be  discharged  on  bail,  and  this  day  was  fixed  for 
considering  the  application.  The  insolvent  did  not  appear,  but 
a  certificate  from  the  surgeon  to  the  Queen's  Prison  was  handed 
to  the  Court,  setting  forth  that  his  absence  was  occasioned  by 


INDEX 


TO 


PRINCIPAL    MATTERS. 


ACCOMMODATION  BILLS. 


ACCOMMODATION  BILLa 

The  mere  fact  of  negotiating  an  accommodation 
bill  does  not  amount  to  a  representation  that  it 
is  accepted  for  value. 

That  a  bankrupt  has  dealt  in  accommodation 
bills  is  a  circumstance  calling  for  a  full  and  satis- 
fiu^ry  explanation ;  but  is  not  necessarily  a 
circumstance  to  affect  him  on  the  question  of  his 
certificate. 

£Tery  transaction  of  this  nature  is  to  be 
judged  of  by  its  oircumstanees,  the  main  ques- 
tion being  how  iu  the  bankrupt  had  reason  to 
conclude  that  he  could  discharge  his  liability 
under  the  bills  as  they  became  due. 

The  Court  does  not,  in  general,  &Tour  the 
granting  of  a  eerti6cate  with  a  condition  which 
leaves  Sie  bankrupt's  after-acquired  property 
liable  to  crediiors  to  whom  be  was  indebted  be- 
fore his  bankruptcy.  Ex  parte  Uammtmd^  n 
Hammotui  (I^ords  JJ.),  42. 


.  ADJOURNMENT  SINE  DIE. 
See  Parting  with  Property ,  1 ,  S. 

ADJUDICATION. 

See  PractieM  in  Bankmpteyt  3. 

ADMISSIONS  (BY  CREDITOR). 
See  Oppotition,  4. 

APPIDAVlTa 

1.  This  Court  has  no  power  to  receive  affidavits  in 
opposition  to  a  petitioner  under  the  Protection 
Statutes.  Re  MawUsteven  Wright  (Phillips, 
Com.),  97. 

B.  &  !•  —  VOL.  II. 


ASSIGNEE. 

S.  On  a  trader  debtor  summons,  the  affidavit 
of  debt  stated  that  the  claim  was  for  the  value 
of  goods  deposited  with  the  defendant  for  the 
purpose  of  being  worked  upon.  Affidavit  held 
to  be  insufficient,  and  summons  dismissed,  with 
costs.     Amon*  (Fonblanque,  Com.),  91* 

ARRANGEMENT  CLAUSES. 
See  St^-off. 


ARREST. 

Where  an  insolvent  is  arrested  between  the  hour 
of  filing  his  petition  and  that  in  which  he  obtains 
the  protection  signed  by  the  Commissioner,  this 
Court  will  order  a  (Usebarge.  Re  VaUtiHne 
BhtuU  (Murphy,  Com.),  59. 


ASSIGNEE. 

1.  Messrs.  S.  &  Co.,  auctioneers,  having  over* 
drawn  their  account  at  their  bankers,  Messrs.  C. 
&  Co.,  a  short  time  before  their  bankruptcy, 
came  to  a  parol  understanding  with  them  that 
the  old  account  should  be  dosed,  and  that  a  new 
account  should  be  opened,  which  was  to  be  kept 
sacred  against  the  claims  of  C.  &  Ca  for  the. 
balance  due  to  them. 

S.  &  Co.  were  in  the  habit  of  drawing  on  the 
new  account  for  general  disbursements,  and 
having  received  considerable  sums  firom  the  pro- 
ceeds of  sales  made  on  behalf  of  the  petitioner 
and  other  customers,  paid  portions  thereof  into 
the  new  account.  Held,  that  the  moneys  in- 
cluded in  the  new  account  passed  to  the  as- 
signees. 

A  sum  received  by  S.  &  Ca  after  the  bank- 
ruptcy, in  respect  of  a  sale  for  a  customer,  and 
paid  to  the  official  assignee,  was  ordered  to  be 
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ASSIGNMENT. 


repaid  to  the  euitomer.     Ex  parU  Pkiraons,  In 
rt  ShuUleworth  (Fonblanque,  Com.),  4. 

2.  On  a  petition  to  remove  an  assignee  for 
entering  into  an  agreement  with  the  bankrupt  to 
compromise  his  debt,  it  being  shown  by  the  re- 
spondent that  he  acted  under  a  bond  fidt  belief 
that  all  the  other  creditors  were  to  be  equally 
compounded  with,  the  petition  was  dismissed, 
with  costs.  R*  parU  Daoiton,  In  r*  Bureiford 
(Fonblanque,  Com.),  89. 

S.  In  an  application  for  a  revesting  order  un- 
der I  &  2  Vict,  c  lia,  where  the  inaolTent  had 
wantonly  created  legal  expenses  by  proceedings 
against  the  assignee  and  otherwise,  — 

HeU,  that  those  expenses  being  caused  to  the 
assignee  involuntarily,  he  was  entitM  to  charge 
them  against  the  trust  estate*  and  that  the  insol- 
vent was  not  entitled  to  a  revesting  order  until 
the  assignee's  account  of  the  same  had  been  ob- 
tained and  Uxed,  and  the  balance  liquidated. 
Be  Sammd  Perkins  (Law,  Com.),  137. 

ASSIGNMENT. 
See  Order  and  Ditpaeiiian,  1,  2. 

ATTACHMENT  FOR  CONTEMPT. 
See  Jurisdietion  {InBolveney)^  1* 

ATTACHMENT  FOR  COST& 
See  Juriedietion  in  Ineoloenqft  1* 


ATTORNEY  AND  CLIENT. 

See  Detaining  Creditor ;  Jmri$dieti4m  (/nso^Mncy,)  5. 

In  1853  the  insolvent  was  discharged  by  the 
County  Court  at  Maidstone  under  1  &  2  Vict. 
o.  110.,  upon  which  occasion  M.  acted  as  his 
attorney,  and  agreed  lo  take  him  through  the 
Court  for  a  specific  sum.  In  1855  the  insolvent 
filed  a  petition  under  the  Protection  Statutes, 
and  inserted  M.  in  his  schedule  as  a  creditor  for 
a  portion  of  the  sum  before  referred  to.  Upon 
the  occasion  of  the  first  examination  M.  ap- 
peared to  oppose,  when  his  opposition  was  ob- 
jected to,  inter  aUa,  that  he  had  not  complied 
with  rule  3.  of  the  Court  respecting  the  tax- 
ation, &c.  of  his  bill  of  costs. 

Neldf  that  inasmuch  as  the  debt  of  M.  arose 
out  of  a  non-observance  of  one  of  the  rules  of 
Court,  the  Court  would  not  permit  htm  to  op- 
pose. Be  Henry  Standihh  (Phillips,  Com.), 
94. 


AUCTIONEER. 

See  Awignetf  1 . ;  Excepted  ArticUe, 

AWARD. 

In  an  action  for  a  tort  a  verdict  was  taken  for  the 
plaintiff  for  100(V.,  subject  to  a  reference  to 
arbitration.  Five  days  afterwards  the  defendant 
was  adjudged  a  bankrupt  Shortly  afterwards 
the  arbitrator  made  his  certificate  ascertaining 


CALCULATION  OF  DEBTS. 

the  amount  of  damages,  the  asngnees  not  haviai; 
intervened  in  the  proceedings.  The  plaintiff 
then  signed  final  judgment,  and  applied  to  prove 
.  under  the  bankruptcy  for  the  damages  and  taxed 
oosto.  —  HeU,  that  the  proof  could  not  be  ad- 
mitted. 

Whether,  if  the  action  had  been  for  a  breach 
of  contract,  the  proof  would  have  been  adnaiaai- 
ble,^<sre.  Ex  parU  Todd,  Be  WtUiamMon(\Aiirdm 
JJ.>  131. 

BAIL. 

Where  an  inaoWent  makes  over  his  property  to  m, 
particular  creditor  to  secure  bis  debt,  this  Court 
will  not  accept  such  creditor  as  a  surety  for  the 
insolvent  under  1  &2yiet  c  110.  s.  30.     Rm 

'  John  Hndeam  (Law,  Com.),  155. 

BANKRUPTS  WIFE  (ACCEPTANCE  BY). 

See  Proof, 

BILL  OF  SALE. 
See  Order  and  Diepoeition,  3.  \ 

BONA  FIDES. 

See  Aerignee,  2. 

BREACH  OF  PROMISE  OF  MAR- 
RIAGE. 

See  Oppoeilion,  7. 

BREACH  OF  TRUST. 

J.  S.,  one  of  the  partners  in  a  firm,  before  leaving 
England  for  America,  placed  in  the  care  of  the 
insolvent,  the  foreman  in  the  busmesa,  his  share 
of  the  partnership  property,  and  agreed,  in  the 
event  of  his  dying  out  of  this  country,  or  not 
being  heard  of,  that  the  same  should  be  given 
over  to  the  insolvent  Upon  these  facto  coming 
to  the  knowledge  of  T.  &,  the  other  partner, 
he  stated  to  the  insolvent  that  J.  &  had  no  right 
thus  to  dispose  of  the  partnership  property,  and 
directed  him  not  to  allow  anything  to  be  le- 
moved  from  the  premises,  which  direction  he 
promised  to  observe.  On  the  following  day, 
during  the  absence  of  T.  S.,  he  sold,  as  he 
alleged,  two  lathes  which  had  been  brought 
into  the  firm  by  J.  S„  for  7t  lOf.,  which  snm  he 
subsequently  paid  over  to  T.  S.  On  an  action 
bdng  brought  by  the  firm  for  the  value  of  the 
lathes,  the  jury  gave  202.,  in  addition  to  the 
71  10#.  already  paid.  He/d,  the  debt  was  eon- 
traeted  by  a  breach  of  trust  Be  Biehard 
Stanley  (Murphy,  Com. ),  62. 

CALCULATION  OF  DEBTS. 
See  Petitiim  in  bmheney*' 

1.  In  estimating  the  amount  of  a  trader's  debts 
under  the  Protection  Statutes,  debts  owing  in 
former  insolvencies,  under  1  &  2  Vict,  c  110., 
will  not  be  taken  into  consideration.  Be  Ben- 
jamin Archtr,  (Murphy,  Com.)»  20. 


CAPIAS  UTLAGATUM. 


DESCRITTION. 
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S.  Where,  in  order  to  give  jurisdiotion  to  the 
County  Courts,  a  portion  of  a  debt  has  been 
abandoned,  under  s.  63.  of  9  &  10  Vict.  e.  95., 
in  estimating  the  amount  of  a  petitioner's  debts 
under  the  Protection  Statutes,  the  residue  only 
will  be  taken  into  consideration.  ^e  Johum 
JRicKanUoH  (Phillips,  CotpO^  ^^* 

3.  Where  an  insolvent  has  been  discharged 
under  the  1  &  2  Vict.  c.  110.,  and  subsequently 
petitions  under  the  Ptotection  Statutes  as  a 
trader  owing  less  than  SOO/1,  in  estimating  the 
amount  of  his  debts,  those  owing  under  the  first 
insolvency  will  not  be  taken  into  consideration. 
Et  Georgt  Harrod  (Phillips,  Com.),  71. 

4.  £.,  a  petitioner  for  protection,  haTing  placed 
a  phsBton  in  the  possession  of  a  sister  shortly  before 
the  filing  of  his  petition,  accounted  for  the  fact 
by  stating  he  had  sold  the  same  to  her  husband 
two  years  since.  The  Court,  belieTing  such 
statement  to  be  a  stratagem  to  defraud  the  cre- 
ditors of  their  just  rights,  dismissed  the  petition. 
Re  John  Edwards  (Phillips,  Com.),  74. 

5.  In  estimating  the  amount  of  a  trader's 
debts  under  the  Protection  Statutes,  debts  owing 
to  mortg^e  creditors  must  be  included.  lie 
John  Furze  Cockle  (Phillips,  Com.)t  93. 

6.  Where  scTeral  of  the  creditors  of  an  insol- 
Tent  had  accepted  a  composition  in  satisfaction 
of  their  debts,  and  had  signed  receipts  and 
an  agreement  accordingly, — HeU^  as  no  re- 
lease under  seal  had  been  executed,  the  differ- 
ence between  the  composition  paid  and  the 
amount  of  the  debts  originally  owing  must  be 
taken  into  consideration  in  estimating  the  insol- 
Tenfs  liabilities,  and,  as  the  whole  exceeded 
3002.,  the  petition  was  dismissed.  Be  Thomae 
Chance  (Murphy,  Com.),  17. 

CAPIAS  UTLAGATUM. 
See  Jurisdiction  (^Bankruptcy\  1. 


CERTIFICATE. 

1.  In  1836  C.  petitioned  this  Court  under  7  Geo.  4. 
e.  57.,  and  was  discharged.  In  1854  he  was  ad- 
judicated a  bankrupt,  and  obtained  his  certifi- 
cate.— HtM,  that  the  certificate  in  bankruptcy 
did  not  discharge  and  satisfy  the  debts  owing 
under  the  insoWency.  Be  Horatio  Clagett 
(Murphy,  Com.),  101. 

2.  The  granting  a  certificate  by  the  Com- 
missioner under  section  225.  of  the  Bankrupt 
Law  Consolidation  Act  is  a  judicial  act,  and  if 
not  bound,  he  is,  at  all  events,  at  liberty  to  look 
at  the  nature  of  the  deed,  and  to  refuse  his  cer- 
tificate if  it  is  not  of  the  nature  contemplated  by 
the  Act,  though  it  has  been  executed  by  the  re- 
quisite numb^  of  creditors. 

Fsr  the  Loan  Justicb  Tuavxa,  a  deed  of 
arrangement  is  not  such  as  is  required  by  the 
Act,  unless  the  whole  property  of  the  debtor  is 
unequivocally  given  up  for  the  payment  of  his 
debts  in  all  events,  and  not  merely  upon  a  con- 
tingency. In  re  Wiikee,  Ex  parte  Wiike^  (IjOirdB 
JJ.),  47. 

3.  Ship  and  insurance  brokers  and  emigration 
agents  traded  without  capital,  by  puroltfinaft 
ships  and  mortgaging  them  to  the  vendof^  and* 
others,  in  expectetion  of  being  able  to  pay  for 
them  out  of  the  profits  of  the  voyages,  and  con- 


tinued to  do  so  after  they  had  dishonoured  bills 
of  exchange. 

They  also  received  passage  money  from  emi- 
grants, but  were  unable  to  dispatch  the  ships,  for 
want  of  stores  and  provisions.  Certificate  sus- 
pended for  three  years,  six  months  to  be  without 
protection ;  the  certificate  to  be  of  the  third 
class.  In  re  GriffUhs  and  Newcomhe  (  Fonblanque, 
Com.),  116. 

CITY  SMALL  DEBTS  COURT. 
See  Jurisdiotion  {Bankruptcy),  3. 

COSTS  OF  WITNESS. 
ScHB  Practice  in  Banknqjteyt  6. 

COUNTY  COURT. 
See  Protection. 

COVENANT. 

See  Trader^S, 

CREDITORS*  ASSIGNEE. 

The  Court  will  not,  unless  under  very  special  cir- 
cumstences,  appoint  a  female  to  the  office  of 
creditors*  assignee.  Be  Joseph  Kent  (Phillips, 
Com.),  77. 

DEED  OF  ARRANGEMENT. 
See  Certificate,  2. 

DESCRIPTION. 
See  Petition  in  Insoheney, 

1.  Where  an  insolvent  fiiils  to  describe  himself  as 
of  all  the  places  where  he  has  resided  during  the 
six  months  immediately  preceding  the  filing  of 
his  petition,  the  petition  will  be  dismissed.  Be 
Francis  Peoroe  ( Phillips,  Com.),  17. 

2.  The  insolvent  described  himself  as  a  manager 
to  an  insurance  company.  He  had  been  engaged 
in  that  capacity  by  two  insurance  companies,  hut 
he  had  not  described  himself  specifically  of  either^ 
Held,  the  description  was  insuflicient,  and  peti- 
tion dismissed.  Be  Charles  William  Sevan  (Mur- 
phy, Com.),  76. 

3.  Where  an  insolvent  fiiils  to  describe  himself 

of  all  the  places  where  he  has  resided  during  the 

six  months  next  immediately  preceding  the  date 

of  his  petition,  the  petition  will  be  dismissed.  Be 

WiOiam  Bennett  (Murphy,  Com.),  72. 

4.  Where  an  insolvent  fails  to  describe  him^ 
self  as  of  all  the  businesses  he  has  followed  during 
his  six  months*  residence  within  the  jurisdictioil 
of  the  Court,  the  petition  will  be  dismissed.  Be 
George  (2recM  ( Philtipft,  Com.),  155. 

5.  The  insolvent  had  described  himself  as  a 
gas-fitter,  and,  a^  a  gas-fitter  to  the  Italian 
Opera,  he  had  acted  in  the  same  capacity  to  the 
Sadler*8  Welk  Theatre — Held,  that  hia^escrip* 
tiou,  which  omitted  his  engagement  with  the 
theatre,  was    sufficient.      He  had  let  iodginss 
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JUDGMENT  CREDITOR. 


upon  one  oooauon  to  one  person,  and  a  debt  was 
owing  to  the  estate  on  that  aecouDt.  —  ^Wii, 
that  be  was  not  a  lodging-house  keeper.  He 
bad  petitioned  as  John  Drake  Palmer  the 
Younger,  but  bis  signature  at  the  foot  of  the 
petition  omitted  the  word^  *'the  Younger.** — 
ffeldy  that  the  signature  was  suffieient.  JR* 
John  Drake  Plabmer  (Murphy,  Com.),  92. 

6.  The  insolvent  had  described  himself  in  his 
petition  and  schedule  as  Christian  Ditford,  his 
real  name  being  Christian  Ditfort,  in  which  he 
had  signed  the  said  documents.  —  Seld^  that  the 
Court  could  not  entertain  the  petition.  Be 
Ckrigtian  Ditfort  (Phillips,  Com.),  95.    . 

7.  Where  an  insolvent  fkils  to  describe  himself 
according  to  the  business  or  occupation  he  follows, 
the  Court  will  dismiss  the  petition.  F.,  a  fisher* 
man,  was  the  owner  of  twelve  fishing  smacks, 
which  he  used  for  the  purposes  of  that  pursuit, 
and  occasionally,  when  there  was  room  to  spare,  he 
brought  home  the  fish  of  other  persons,  and  was 
paid  for  the  conveyance :  Semhle,  that  the  owner- 
ship of  the  smscks,  and  the  occasional  convey- 
ance of  fish  for  other  persons  for  a  profit,  would 
not  constitute  a  trading  within  the  meaning  of 
the  Bankrupt  Laws  as  a  shipowner  or  a  carrier. 
JRe  Thomaa  Robert  Forge  (Murphy,  Com.),  98. 

8.  A.,  a  petitioner  for  protection,  had  accepted 
bills,  which  were  directed  to  him  at  19.  Newman 
Street.  He  had  never  resided  there,  and  the 
pla^  was  not  mentioned  in  his  deKription.  One 
of  the  bills  became  due  within  six  montba  of  the 
date  of  his  petition. — Held,  that  the  description 
in  the  petition  was  suflScient.  Secondly,  that  the 
description  in  the  schedule  was  defective,  and  the 
insolvent  was  ordered  to  readvertise.  Re  Wm. 
Hy,  ^cref  (Murphy,  Com.),  1S5. 

DETAINING  CREDITOR. 

C,  who  had  given  a  Judge's  order  in  1847,  for  the 
payment  of  a  sum  of  money,  was  arrested  in  1853 
for  a  balanee  then  owing  upon  the  same.  In 
1847  the  detaining  creditor's  attorney  was  T., 
but  in  1853  L.  acted  for  him,  and  obtained  a 
vesting  order  against  C.  T.  was  inserted  in  the 
schedule  as  the  attorney  to  the  detaining  creditor, 
and  served  with  a  copy  of  the  order  for  hearing. 
The  detaining  creditor  claimed  notice  for  Ia — 
HeH,  the  notice  on  T.  was  suflBoient.  Re  Wm, 
F.  Carter  (Phillips,  Com.),  58. 

DISCHARGE. 

See  Arrett ;  Juriediction  of  Intelvent  Oovrt  g  Protect 

tioH, 

Where  an  insolvent  is  arrested  by  a  creditor  (whose 
debt  is  inserted  in  the  schedule)  after  tbe  filing 
of  his  petition  and  schedule,  and  the  issue  of  the 
interim  order,  but  before  it  reaches  him,  this 
Court  will  order  a  discharge.  Re  }fUHam  Lee 
(Murphy,  Com.),  19. 

DISCHARGE  ON  BAIL. 

Where  on  an  application  for  a  discharge  on  sureties 
no  ground  for  a  remand  appears  on  the  face  of 
the  proceedings,  the  Court  will  not  receive 
evidence  of  an  alleged  ollenee,  but  will  grant  the 
indulgence  of  a  discharge  on  bail.  Re  George 
TViyor  Brown  (Murphy,  Com.),  21. 


EQUITABLE  MORTGAGEE. 
See  Order  amd  DiepoaiHmt  1,  9. 

EXAMINATION  ON  OATH. 
See  Juriediction  {Bankruptcy),  8. 

EXCEPTED  ARTICLES. 


Sect  9.  of  7  &8  Vict.  o.  96. enacts,  tateralin,  <«that 
tbe  wearing  apparel,  bedding,  and  other  neeessa- 
ries  of  tbe  petitioner  and  bis  family,  and  tbe 
working  tools  and  implements  of  the  petitioner, 
not  exceeding  in  the  whole  the  value  of  SCWL,  nuty 
l>e  eveeptod  by  the  petitioner  from  the  operation 
of  tbe  Act.**  A  publioan,  having  petitioned,  was 
allowed  by  tlie  broker  to  the  Court  under  this 
section  a  beer-engine,  counter,  and  other  fixtures, 
which  the  auctioneer  to  the  Court  subsequently 
removed  for  the  benefit  of  crediiors :  HM,  chat 
the  auctioneer  was  justified  in  so  doing,  the 
articles  not  being  within  the  meaning  of  the 
above  section.  Re  ffilUam  Fern  CaeUe  {Mur- 
phy,  Com.),  18. 

FALSE  ENTRIES. 

C,  a  petitioner  for  protection,  having  made  false 
entries  in  his  special  balance  sheet  respecting  the 
receipt  and  payment  of  a  sum  of  money,  the  pe- 
tition was  dismissed.  Re  Robert  Comboe  (Mur- 
phy, Com.),  79. 


FELONY. 

See  Proof. 

FINAL  ORDER. 
See  Juriedietion  {fneolveney'),  4. 

FRAUD. 
See  PetUion  in  Ineoivemey,  3. 

FRAUDULENT  PARTING   WITH    PRO- 
PERTY. 

See  Peiiiion  ta  Ineohency^  4. 

INTERIM  ORDER. 
See  Juriedietion  in  Ineohency,  4. 

JOINT  AND  SEPARATE  ESTATE. 
See  Order  and  Diejfosiiionj  4^ 

JUDGMENT  CREDITOR. 

A  judgment  creditor  who  baa  taken  bis  debtor  in 
execution  is  not  thereby  precluded  from  filing  a 
petition  for  adjudieation  fbrmed  cin  the  Judgment, 
af^er  the  debtor's  discharge  under  the  Insolvent 
Act,  such  discharge  not  being  with  the  eooicnt 
of  the  creditors.  Re  Epkraim  Wateon,  Esparte 
Humphrtye  (Holroyd,  Com.),  51. 


JURISDICTION. 


OPPOSITION. 


165 


JURISDICTION. 

See  AffidavitM,  1. 

1.  —  Bankruptcy. 
II.  —  InaolveDcy. 

I. — Bankruptcy. 

1.  The  Court  has  juriftdiction  to  discharge 
from  custody  a  bankrupt  detained  on  a  etqrias 
tUlagatmm  founded  on  a  judgment  in  an  action 
on  bills  of  exchange.  Ex  parte  Metealfi  (  Evans, 
Com.),  S. 

3.  The  Court  has  jurisdiction,  under  a  peti- 
tion for  arrangement,  to  compel  a  witness  to  be 
examined  upon  oath,  if  such  examination  involve 
the  inquiry  whether  the  petitioning  debtor  has 
made  a  Ail^.  and  true  disclosure  of  his  debts  and 
effects,  as  required  by  section  SSS.  In  deter- 
mming  upon  the  jurisdiction  to  examine  a  party 
summoned,  the  form  of  the  summons  is  imma- 
terial, when  the  witness  is  in  fact  before  the 
Court  ready  to  be  examined.  In  re  >ait 
.  Arranffmg  DAtor  (Evans,  Com.),  1. 

S.  The  Court  of  Bankruptcy  has  no  power  to 
discharge  from  custody  a  bankrupt  committed 
to  prison  by  the  City  Small  Debts  Court  for 
nonpayment  of  a  judgment  debt»  altbougli  the 
bankrupt  had  obtained  protection  previous  to 
the  oommittaL  In  re  Avstm  (Fonblanque, 
Com.),  82, 

II. — Insolvency. 

1.  D.  being  in  custody  upon  an  attachment 
for  contempt  for  the  nonperfo^maoce  of  a  parti- 
cular act  in  a  suit  between  himself  and  L.,  the 
latter  lodged  a  distinct  detainer  and  attachment 
for  costs.  Held,  that  the  costs  being  a  debt,  the 
lodging  of  a  detainer  distinct  from  the  attach- 
ment for  contempt  gave  to  this  Court  jurisdiction 
to  bear  the  case,  and  abjudicate  thereon  so  fiir  as 
the  debts  irere  concerned.  2ndly,  a  case  of  fraud 
having  been  made  against  the  insolvent,  he  having 
received  100/.  as  the  consideration  for  granting 
a  lease,  and  having  afterwards  refused  to  execute 
the  same*  and  the  costs  in  question  having  arisen 
on  a  claim  in  Chancery  for  specific  performance, 
and  the  attachment  in  question  being  for  non- 
performance of  the  decree,  this  Court  would  not 
adjudicate  until  it  saw  what  became  of  such 
attachment,  and  adjourned  the  case  generally. 
lie  Stephen  Dann  (Murphy,  Com.),  6*0. 

2.  Where  an  insolvent  has  been  discharged 
under  1  &  2  Vict.  c.  1 10.*  and  is  subsequently 
committed  on  a  judgment  for  the  nonpayment 
uf  a  debt  which  is  set  out  in  the  schedule,  this 
Court  has  no  power  to  grant  a  discharge.  Re 
Alfred  Joeeph  Christy  (Murphy,  Com.),  70. 

3.  Where  a  petitioner  for  discharge,  whose 
hearing  was  fixed  for  the  2.Srd  of  January,  was 
discharged  by  his  detaining  creditor  on  the  2l8t 
of  the  same  month, — Held,  that  the  Court  had  no 
power  to  adjudicate,  siemble,  the  Court  will 
a4judieate  where  the  period  between  the  lodging 
of  a  discharge  and  the  time  appointed  for  the 
hearing  does  not  exceed  twenty-four  hours.  Re 
Louis  Urban  ( Murphy,  Com.),  32. 

4.  C,  having  been  arrested  on  a  capias,  was 
discharged  on  bail.  Subsequently  the  action 
was  tried  against  him,  and  a  verdict  found  for 
the  plaintiff,  upon  which  the  defendant  .fijed  his 
petition  under  the  Protection  Statutes,  and  sub- 
sequently surrendered  to  prison  in  discharge  of 
bis  bail. 


Upon  an  application  to  this  Court  for  his  dis- 
charge ad  interim, —  Held,  that  this  Court  had 
no  power  to  interfere. 

C.  afterwards  obtained  his  final  order. — Held, 
that  this  Court  had  power  to  order  a  discharge, 
having  granted  the  final  order. 

Held  also,  by  Mr.  Baxok  Aldsrson,  at  cham- 
bers, that  the  final  order  protected  the  insolvent, 
and  a  discharge  ordered.  Re  Edward  Chahert 
(Murphy,  Com.),  133. 

5.  The  petition  of  a  prisoner  purported  to 
be  subscribed  by  him  in  the  prison  in  which  he 
was  confined,  and  there  attested  by  his  attorney. 
It  was  proved  that  the  petition  was  subscribed 
by  the  insolvent  before  the  arrest  was  effected, 
and  that  his  attorney  was  not  then  present.  — 
Held,  that  the  Court  had  no  jurisdiction,  and  the  ^  ^ 
petition  was  dismissed.  Re  William  Ahrey  (Law, 
Com.),  136. 

HEN. 

M.,  a  sculptor,  made  designs  and  casts,  which  he 
desired  to  be  executed  in  gutta  percha,  prior  to 
having  them  coated  with  metal.  For  that  pur- 
pose he  delivered  them  to  T.*  who  found  the  ma- 
terials and  h^bour.  The  work  was  carried  on  in 
a  portion  of  the  bankrupt's  premises,  divided  from 
that  used  by  himself.  The  fisrures  were  cast  in 
gutta  percha,  and  were  worked  on  by  men  em- 
ployed by  T.  and  by  M.  at  the  same  time. 

Held,  Uiat  T.  had  a  lien  on  those  which  were 
unfinished  at  the  time  of  the  bankruptcy.  Ex  parts 
Thome,  Re  Monti  (Fonblanque*  Com.),  54. 

NOTICE. 

See  Detaining  Creditor  j  Practice  {Banknqaiey),  1. 


OPPOSITION. 
See  Practice  in  Bankruptcy, 

1.  The  Court  will  not  require  a  creditor  to  prove 
his  debt  for  the  purposes  of  an  opposition,  where 
the  same  is  admitted  in  the  schedule,  and  judg- 
ment obtained  against  the  insolvent.  Re  Samuel 
Hinds  (Murphy,  Com.),  8. 

2.  Where  a  creditor  threatens  an  insolvent 
with  opposition  unless  his  debt  oe  renewed,  the 
Court  will  not  permit  such  creditor  to  be  heard. 
Re  Ed  Batty  (Phillips,  Com.),  17. 

3.  H.,  a  creditor  having  visited  the  insolvent 
in  prison  in  order  to  effect  a  settlement  of  his 
debt,  and  having  threatened  to  oppose  unless 
his  terms  werie  complied  with.  It  was  objected 
at  the  hearing  that  H.  ought  not  to  be  permitted 
to  oppose.  —  Held,  that  this  Court  had  no  right 
to  refuse  his  evidence,  and  he  having  made  out  a 
case  against  the  insolvent,  the  Court  ordered  a 
remand  at  his  suit  Re  Charles  Watt  (Law, 
Com.),  143. 

4.  A  creditor  having  been  plaintiff  in  an  action 
to  recover  money  received  on  his  account,  the 
defendant  pleaded,  by  way  of  set  .off,  payments 
made  in  Australia,  on  account  of  the  plaintiff,  and 
applied  for  a  commission  to  examine  Fitnesses, 
whereupon  the  plaintifi',  under  a  Judge's  order, 
admitted  such  payments  to  hone  been  made,  and 
went  to  the  jury  on  the  question  only  whether 
they  could  be  charged  against  the  plaintiff,  under 
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the  sgreement  between  the  parties.  A  judgment 
being  recovered  for  the  plaintiff,  and  the  defen- 
dant becoming  an  insolvent,  —  Held,  that  the 
plaintiff,  aa  an  opposing  creditor,  was  not,  by  his 
admit$i<m  in  the  aetiom,  precluded  from  inquiring 
imder  the  insolvency  whether  the  payments  so 
admitted  had  been  in  truth  made  by  the  insol- 
vent, as,  if  not,  assets  may  exist  applicable  to  a 
dividend.  Be  Mickad  H.  Mytre  (PhiUips, 
Com.),  8. 

5.  Where  an  insolvent  had  inserted  a  society 
in  his  schedule  as  debtors  who  appeared  to  deny 
and  to  complain  of  such  insertion,  —  Held,  that 
creditors  only  could  be  heard,  and  opposition  dis- 
allowed. Re  Robert  George  IfUiiam  Wear 
(PhiUips,  Com.),  13. 

6.  Where  a  creditor  endeavours  to  make 
terms  for  himself,  and  threatens  an  opposition 
unless  those  terms  are  complied  with,  the  Court 
will  not  permit  him  to  oppose.  Re  H  J.  Broad 
(PhUUps,  Com.),  IS. 

7.  Where  an  insolvent  is  opposed  on  the 
ground  of  a  breach  of  promise  of  marriage,  this 
Court  will  not  rehear  the  case,  but  will  estimate 
the  length  of  the  remand  by  considering  the 
situation  in  life  of  the  parties  to  the  action,  and 
the  amount  of  damages  recovered.  Re  WiOiam 
M6U  (Murphy,  Com.).  72. 

8.  The  insolvent,  in  conjunction  with  two 
others,  established  a  loan  society,  and  afterwards 
received  from  his  partners  various  sums  to 
advance  to  borrowers,  which  he  appropriated  to 
his  own  use.  The  fraud  being  discovered,  and 
his  partners  fearitkg  to  be  unable  to  recover  out- 
standing loans  without  his  assistance,  an  arrange- 
ment was  come  to  by  which  his  interest  in  the 
funds  of  the  society  was  to  be  retained  by  his 
partners,  and  the  sum  appropriated  repaid  by 
instalments.  The  insolvent  was  afterwards  em- 
ployed by  the  society,  and  pud  three  instal- 
ments, in  pursuance  of  the  agreement.  Subse- 
quently, some  new  misconduct  being  discovered, 
he  was  discharged^  and,  the  instalments  being  in 
arrear,  arrested.  Having  petitioned  this  Court, 
and  being  opposed  by  bis  late  partners  on  the 
ground  of  fraud,  — 

Held,  that  the  creditors  had  not  waived  their 
fight  to  complain  of  the  fraud  by  entering  into 
the  arrangement  with  the  insolvent,  and  that  a 
good  debt  existed  upon  which  to  rest  the  oppo- 
sition. Re  Benjamin  Walter  Uiph  (Law,  Com.), 
156. 


ORDER  AND  DISPOSITION. 

1.  The  bankrupt  was  a  shareholder  and  director  of 
the  East  and  West  India  Dock  and  Imperial 
Fire  Insurance  Companies.  Long  prior  to  the 
abjudication  he  assigned  by  deed  to  the  petitioner 
his  shares  and  interest  in  those  companies  to  se- 
cure an  advance  of  20001,  The  assignment  was 
not  entered  in  the  books  of  either  company,  as 
required  by  their  respective  rules  ;  and  no  notice 
was  given  to  either  company  until  immediately 
before  the  bankruptcy,  the  petitioner  being  un  • 
willing  to  deprive  the  bankrupt  of  his  qualiBca- 
tion  aa  a  director ;  but  upon  ita  becoming  known 
that  bankruptcy  was  inevitable,  and  a  tew  days 
before  the  act  of  bankruptcy  was  committed,  the 
petitioner  gave  notice  of  the  assignment  to  both 
eompanies.  —  Held,  that  the  shares  were  in  the 
order    and    disposition    of  the  bankrupt,  and 


passed  to  the  assignees.  Ex  parte  Uttiedale  and 
Mildred.  /•  re  Pearte  (Goulburn,  Com.,  Fon> 
blanque  a^ffnvante),  33.     (  Vide  next  case). 

2.  The  bankrupt  had  been  a  shareholder  and 
director  of  the  East  and  West  India  Dock  and 
ImperialFire  Insurance  Companies., Nearly  eight 
years  prior  to  the  adjudication,  the  bankrupt 
assigned  by  deed  to  the  petitioner  his  shares 
and  interest  in  those  companies,  to  secure  an 
advance  of  25O0L  The  shares  were  never  trans- 
ferred to  the  petitioner,  as  required  by  the  Dock 
Acts  and  the  deed  of  settlement  of  the  Insurance 
Company,  but  both  the  Dock  and  Insurance 
Companies  had  notice  of  the  assignment  eight 
days  before  the  commission  of  an  act  of  bank  • 
ruptcy  by  the  assignor. 

Held  (reversing  the  decision  of  the  Commu- 
siOHxa)  that  the  petitioner  was  to  be  regarded  as 
an  equitable  mortgagee  of  the  shares,  and  entitled 
to  the  common  order  for  sale. 

That  the  shares  ceased  to  be  in  the  order  and 
disposition  of  the  bankrupt,  tntk  the  ameemi  of 
the  true  owner,  as  soon  as  notice  was  given  to 
the  Dock  and  Insurance  Companies  respectively. 
Ex  parte  Littledale^  Re  Pbarae  (Lord  C.  and 
Lords  J  J. ),  S3. 

3.  Chattels  transferred  by  bill  of  sale,  but  in 
the  possession  of  the  bankrupt  at  tlie  time  of  the 
bankruptcy,  pass  to  the  assignees,  notwithstand- 
ing that  the  bill  of  sale  was  duly  registered  un- 
der the  Act  17  &  18  Viet  c.  36.  Ex  parte  AehUg, 
In  re  Robert  Daniel  (Holroyd,  Com.),  124. 

4.  C.  and  S.  carried  on  business  in  partner- 
ship under  the  style  of  C  and  Co.  C.  afterwards 
retired  from  the  firm  with  the  knowledge  of  the 
joint  creditors ;  the  dissolution  was  advertised, 
and  S.  continued  the  business  in  his  own  name. 
He  was  afterwards  adjudicated  a  bankrupt  Htid, 
that  the  partnership  property  was  in  the  order 
and  disposition  of  tiie  bankrupt,  and  belonged  to 
his  separate  estate.  The  petition  of  joint  ere  > 
ditors  to  be  at  liberty  to  prove  against  the  part- 
nership property  dismissed.  Ex  parte  Fieher,  In 
re  Stewart  (Fonblanque,  Com. ),  87. 

PARTING  WITH  PROPERTY. 

1.  Where  an  insolvent  disposes  of  his  estate  to  one 
creditor,  and  subsequently  applies  to  the  Court 
for  protection  against  the  rest,  his  case  will  be 
adjourned  $ine  die.  Re  John  Desire  Cremmene, 
(Phillips,  Com.),  15. 

5.  Where  an  insolvent  distributes  his  pro- 
perty, and  shortly  afterwards  applies  for  protec- 
tion, the  Court  will  a4joum  his  ease  tine  die. 
Re  John  Buekworth  Heme  So^me  (Murphy, 
Com.),  14w 

3.  Where  a  petitioner  for  protection  parts 
with  or  charges  property,  except  for  the  neces- 
sary support  of  himself  and  family,  and  the  ne- 
cessary expenses  of  his  petition,  or  in  the  ordi« 
nary  course  of  trade,  within  three  months  of  the 
date  of  filing  his  petition,  the  petition  will  be 
dismissed.  Re  RobeH  Hall  (Phillips,  Com.> 
73. 

4.  R.,  baring  dealt  with  his  opposing  credi- 
tors for  many  months,  and  paid  them  a  large 
sum  of  money,  increased  the  balance  owing  to 
them  towards  the  end  of  the  dealings,  and  two 
days  before  his  arrest  on  the  dOth  of  June,  re- 
ceived from  them  goods  to  the  amount  of  13/. 
On  the  1st  of  the  same  mouth  he  ha  J  disposed 
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of  his  horses  and  cart  by  which  the  business  was 
carried  on,  and  appropriated  most  of  the  pro- 
ceeds in  paying  a  loan  to  a  friend. 

HM,  that  these  faeU  disentitled  him  to  a  dis- 
charge forthwith,  and  he  was  remanded  for 
fourteen  weeks  under  the  discretionary  clause. 
JU  Jokm  RoberU  (Law,  Com.),  159. 

The  same  point  was  decided  by  Phillips,  Com. 
in  ReJanui  MarBhaiU  78. 

And  by  Murphy,  Com.,  in  Re  Edward  BtU- 
Ur,  ISO, 

PARTNER. 

See  Oppoiitioth  7. ;   Order  and  DUpoaitum^  4. 

PETITION  FOR  ADJUDICATION. 

See  Judgment  Creditor, 

PETITION  IN  BANKRUPTCY. 
See  Ordxr  and  Dupontiath^, ;  Stoppage  in  trantitu, 

PETITION  IN  INSOLVENCY. 

.  See  DeeaiptioH ;  Fai$e  Entriee. 

].  Where  an  insolvent,  who  has  obtained  his  final 
order,  contracts  fresh  debts, — 

Held,  that  he  cannot  afterwards  file  a  second 
petition,  under  the  Protection  Statutes.  Re 
Janue  5Aaw,  Ra  Franda  Robert  Leaner  (Murphy, 
Com.),  186. 

S.  The  insolvent  having  contracted  debts  with 
two  opposing  creditors  by  means  of  fraud  and 
fidse  representations,  the  petition  was  dismissed. 
Re  Wm,  King  (Murphy,  Com.),  SI. 

S.  M.,  who  had  been  travelling  on  the  Conti- 
nent for  a  period  of  eighteen  nsonths,  returned  to 
England,  and,  five  weeks  afterwards,  applied  for 
leave  to  file  a  petition  under  sect.  8.  of  10  &  11 
Viet.  c.  lOS.  Held,  that  he  was  not  entitled 
to  petition  under  that  section,  and  the  applica- 
tion was  refused.  Rm  Remben  Miehael  (Law, 
Com.),  111. 

PRACTICE. 

See  Trantfer  of  Petition  /   Unoerti/ieated  Bankrupt, 

I.—  Bankruptcy. 
II.  ^Insolvency. 

I. — Bankruptcy. 

1.  The  assignees  of  a  bankrupt  are  at  liberty 
to  oppose  the  grantmg  of  the  certificate  without 
giving  notice,  although  their  opposition  is  in 
respect  of  a  complaint  peculiar  to  themselves  as 
individual  creditors.  In  re  Rowleg  (Holroyd, 
Com.),  S. 

2.  A  trader  debtor  summons  (12  &  IS  Vict, 
c.  106.  s.  18,  et  uq.)  must  be  served  four  days  at 
least  before  the  time  for  appearance,  eidusive  of 
the  first,  and  exclusive  of  the  last  day.  Anon, 
(Fonblanque,  Com.),  53. 

S.  Service  of  notice  of  motion  on  the  solicitor 
of  the  party  to  be  affected  by  the  motion,  where 
such  person  will  not  be  personally  aflTeeted  by  the 
order  sought  for,  is  suflBcient.  Ej  parte  Digan, 
Re  Reade  (  Fonblanque,  Cora.),  86. 

4.  A  petitioning  creditor  did  not  proceed  with 


the  adjudication  within  three  days.  Another 
creditor  sought  to  proceed  with  the  adjudication, 
and  proved  his  debt,  &c.,  but  did  not  attend  the 
Court,  having  obtained  an  order,  under  rule  12., 
dispensing  with  his  personal  attendance.  The 
original  petitioner  subsequently  filed  an  aflidavit 
of  debt,  but  did  not  attend  the  Court,  or  obtain 
an  order  under  rule  12.  His  afiidavit  was  or- 
dered to  be  taken  off  the  file.  QuoBre,  can  a 
petitioning  creditor  proceed  with  the  adjudica- 
tion afWr  three  days,  not  having  obtained  an  ex- 
tension of  time.  Re  Bridgee  (  Fonblanque,  Com. ), 
85. 

5.  A  trader  who,  on  being  served  with  a 
trader  debtor  summons,  has  appeared  and  ad- 
mitted the  debt,  cannot,  within  the  seven  days 
limited  by  the  81st  section  of  the  Bankrupt  Law 
Consolidation  Act,  defeat  the  creditor*s  proceed- 
ings by  obtaining  an  order  for  protection  from 
process  under  the  arrangement  elausesL  The 
creditor,  however,  must  prosecute  his  proceed- 
ings with  due  diligence ;  and,  eemble,  an  unex- 
plained delay  of  eighteen  days  from  the  expi- 
ration of  the  seven  days  to  the  filing  the  petition 
for  adjudication,  would  be  a  bar  to  his  proceed- 
ing to  a4judication.  Ex  parte  fFalker,  Re  Hap' 
wood  (Lords  JJ.),  145. 

6.  Sembk,  that  where  a  person  supposed  to 
have  property  belonging  to  the  bankrupt  in  his 
possession,  is  summoned  to  be  examined  touch- 
ing such  property,  the  object  for  which  he  is 
to  be  examiniNi  ought  to  appear  on  the  hce  of 
the  summons. 

The  costs  of  a  witness  summoned  as  above 
must  abide  the  result  of  any  proceedings  relative 
to  the  property  in  question.  In  re  Cob  (Fon- 
blanque, Com.),  115. 

7.  In  serving  a  summons  issued  under  sect. 
78.  of  the  Bankrupt  Law  Consolidation  Act,  it 
is  not  necessary  to  leave  with  the  person  served 
an  original  of  the  summons,  but  it  is  suflicient 
to  show  him  the  original,  and  leave  with  him  a 
true  copy. 

If  the  copy  so  left  does  not  contain  the  signa- 
ture of  the  Commissioner  it  is  not  a  true  copy, 
and  the  service  is  irregular.  Ex  parte  T\ndal 
{LordaJJ.),  129. 

1 1.— Insolvency. 

1.  T.,  who  had  filed  a  petition  under  the  Pkt>- 
tection  Statutes,  applied  for  its  dismissal,  and  sup- 
ported the  application  by  producing  a  consent  in 
writing,  signed  by  each  of  his  creditors.  —  Held, 
that  there  must  be  a  release,  and  the  application 
refused.  Re  WWiam  Albert  TarUon  (PhilliiM, 
Com.),  78. 

2.  M.,  having  applied  to  be  discharged  on  bail 
under  sect  88.  of  1  &  2  Vict  e.110.,  was  unable 
to  appear  through  illness  on  the  day  appointed 
for  considering  the  application.  Held,  that  the 
Court  could  proceed  in  his  absence,  and  the 
sureties  being  approved  of,  the  application  was 
granted.  Re  Eneae  Richard  Maugham  (Law, 
Com.),  160.  > 

PRISONER. 

The  Court  of  Bankruptcy  has  jurisdiction  to  re- 
lease from,  custody  a  bankrupt  who  has  been 
taken  in  execution  under  stat.  12  &  IS  Vict. 
c.  106.  s.  257.,  afVer  he  has  remained  in  prison 
for  twelve  months.  Re  Bamehaw  (Evans, 
Com.),  88* 
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PROOF  OF  ADMITTED  DEBT. 

See  Oppotiiion,  1. 

PROOF. 

See  Award. 

1.   Proof  on  a  bill  of  exchange  accepted  by  bank- 
*    rupt*8    wife    rejected.     /*  re  ■      (Court 

of  Bankruptcy),  70. 

S.  The  bankrupt,  besidea  his  tradings  was 
employed  by  A.  B.  to  collect  and  pay  moneys. 
On  the  death  of  A.  B.  his  executors  divooTered 
that  the  bankrupt  was  in  defiiult;  and,  after 
pointing  out  to  the  bankrupt  that  he  had  made 
himself  liable  to  a  prosecution,  they  induced  him 
to  convey  to  them  his  stock-in-trade,  &c.,  as  a 
security  for  the  defiiult.  The  security,  when 
realised,  was  insufficient  to  pay  the  whole  defiiult, 
and  on  a  proof  being  tendered  for  the  residue, 
the  Court  would  not  presume  that  a  felony  had 
been  committed,  and  the  proof  was  admitted.  Ex 
parte  MUner,  Re  Webb  (Fonblanque,  Com.),  57. 

PROTECTION. 
See  Parting  with  Property^  1 . 

1.  Where  an  insolvent  is  committed  to  prison  by 
the  order  of  a  County  Court  for  the  nonpay- 
ment of  a  debt  which  is  set  out  in  the  schedule, 
'»nd  the  order  for  committal  is  subsequent  to  the 
date  o(  the  6nal  order,  this  Court  will  grant  a 
dischsrge.     ReJamee  Hobbe  (Murphy,  Com.),  7. 

[The  same  point  was  decided  by  the  same 
learned  Commissioner  in  Re  J.  B,  Addis,  60. 
Sed  vide  Ex  parte  Somers,  S  Com.  Law  Rep. 
861.,  where  it  would  seem  that  these  decisions 
of  the  Insolretit  Courts  have  been  OTerruled  in 
all  the  Superior  Courts  at  Westminster  Hall. 
—Ed.] 

2.  Where  an  insolyent  is  committed  to  prison 
by  the  order  of  a  County  Court  upon  a  judg- 
ment summons  between  the  dates  of  his  interim 
order  and  final  order,  for  the  nonpayment  of  a 
debt  which  is  inserted  in  the  schedule,  and  iu 
respect  to  which  he  is  protected  from  process, 
this  Court  will  grant  a  discharge.  Re  John 
Meeaenden  (Murphy,  Com.),  71. 

S.  On  the  16th  of  May,  J.,  being  protected 
from  process  by  an  order  of  this  Court,  appeared 
at  a  County  Court  in  obedience  to  a  judgment 
summons*  which  bad  been  iasued  against  him  at 
the  suit  of  a  creditor  whose  debt  was  set  out  in 
the  schedule.  He  then  exhibited  his  protection 
to  the  Judge,  who,  notwithstanding,  ordered  him 
to  be  committed  for  thirty-five  days.  On  this 
order  J.  was  subsequently  arrested.  Tbe  war- 
rant set  out  that  he  was  personally  served  with 
the  summons,  but  did  not  attend,  whereupon 
he  waa  ordered  to  be  committed  for  thirty-five 
da3rs.  J.  having  moved  this  Court  for  a  dis- 
charge, and  denied  by  affidavit  the  truth  of  this 
statement,  the  Court  granted  a  rule  to  show 
cause,  and  the  judgment  creditors  presenting  no 
facts  in  answer  to  the  affidavit,  the  Court  ordered 
a  discharge.    Re  Charlee  Jeeke  (  Law,  Com. ),  1 51 . 

4.  Where  an  insolvent  becomes  security  for 
other  persons  at  a  period  when  he  is  unable  to 
pay  his  own  debts,  tlie  Court  will  refuse  an  im- 
mediate protection.  Re  Henry  Jamee  Rcife 
(Phillips,  Com.),  16. 


RELEASE. 
Sec  Praetiee  {JnMUoemey),  1. 

REMAND. 
See  Partimg  with  Prepertp,  A. 

REPAYMENT  OF  LOAN. 

K.,  having  borrowed  60L  for  the  purposes  of  his 
business,  repaid  the  loan  within  three  montbe 
of  the  date  of  his  petition.  Heid^  tbe  payment 
was  within  the  meaning  of  the  words,  **  in  tbe 
ordinary  course  of  trade.*'  R^  Hmry  David 
King  (Murphy,  Com.),  96» 

REVESTING  ORDER. 
See  Aeeignee,  3. 

SCHEDULE. 
See  DeeeriptioHj  1.  6.  8.^  Opposition,  1.5. 

SCRIVENER. 

A  few  money  transactions  incidental  to  some  other 
business,  are  n<^  within  the  meaning  of  the 
Bankrupt  Laws. 

But  the  number  and  extent  of  such  transac- 
tions, where  they  are  carried  on  with  the  inten- 
tion of  gaining  a  profit  in  tbe  regular  way  of 
business,  will  not  affect  the  operation  of  the 
Bankrupt  Lawa,  where  it  is  contended  that 
such  transactions  were  incidental  to  some  other 
business  not  within  the  scope  of  tbe  Bankrupt 
Laws.  The  intention  in  carrying  them  on  must 
be  gathered  by  their  extent  as  compared  with 
that  of  the  other  business,  and  the  mode  in 
which  they  were  transacted.  Re  Lane  (Lorda 
JJ.),  146. 

SCULPTOR. 
See  Trader. 

SERVICE. 
See  Praetiee  (SaaJknyfay),  S,  3,  7. 

SET-OFF. 

The  right  of  set-off  exists  under  the  arrangement 
clauses  of  the  Consolidation  Act  of  1849,  as  in 
bankruptcy.  In  re  C.  and  G,  (Fonblanque  and 
Holroyd,  Corns.),  81. 

SHIP-OWNER. 
See  Tra/dUng,  3. 
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Where  consignors  claim  cargo  in  tbe  possession  of 
tbe  assignees  of  the  consignee  (who  became 
bankrupt  during  the  voyage)  in  respect  of  an 
alleged  stoppage  in  transitth  the  time  and  man- 
ner of  the  stoppage  must  be  shown. 

A  statement  in  the  petition  of  the  consignors 


SUMMONS  FOR  EXAMINATION. 


VOm  WARRANT  OF  ATTORNEY.    169 


that  the  stoppage  took  place,  Terified  by  an 
affidaTit  in  general  tenns  that  the  contents  of 
the  petition  are  true,  is  not  sufficient.  Ex  parte 
Andoraen^  In  re  Montco,  (Evans,  Com.),  66. 

SUMMONS  FOR  EXAMINATION. 
See  iVoeliee  in  BankmpUjf, 

SURRENDER. 

The  Court  will  not  discharge  a  bankrupt  from 
custody  (for  debt)  until  he  has  surrendered  ;  but 
the  Court  will  order  tl^e  gaoler  to  bring  up  the 
bankrupt  to  surrender,  and  will  Uien  order  the 
discharge.  In  re  Fuher  and  Basty  (Goulbum, 
Com.),  29. 

TRADER 

See  DeMcription,  8. 

1 .  A  sculptor  is  not  a  trader  within  the  meaning  of 
a  Bankrupt  Law  (12  &  IS  Vict  c.  106.  s.  65,\ 
but  he  can  be  made  a  bankrupt  as  a  dealer  in 
marble,  and  a^  a  worker  of  goods  and  commo- 
dities.    Re  Bailey  (Fonblanque,  Com.),  65, 

2.  T.  assigned  certain  life  policies  to  W.,  and 
coTcnanted  to  pay  the  premiums.  Shortly  after^ 
wards  he  was  adjudicated  a  bankrupt,  and  ob- 
tained his  certificate.  He  then  ceased  to  trade. 
Subsequently  two  premiums  became  due,  and 
were  paid  by  W.,  who  sued  T.  for  the  amount, 
and  obtained  judgment  T.  then  petitioned 
this  Court  under  the  Protection  Statutes  as  a 
oon-trader.  SembUf  the  contract  to  pay  being 
entered  into  during  the  trading  of  T.,  the  debt 
arising  upon  the  contract  constituted  him  a 
trader.  Be  ITm.  Owen  Tucker  (Law,  Com.), 
153, 

S.  F.,  a  fisherman,  was  the  owner  of  twelve 
fishing  smacks,  which  he  used  for  the  purposes 
of  that  pursuit  and  occasionally,  when  there 
was  room  to  spare,  he  brought  home  the  fish  of 
other  persons,  and  was  paid  for  the  conveyance. 
Held,  that  the  ownership  of  the  smacks,  and  the 
occasional  conveyance  of  fish  for  a  profit,  did 
not  constitute  a  trading  within  the  meaning  of 


the  Bankrupt  Laws  as  a  shipowner  or  a  car- 
rier.  Be  l%€mcu  Bobert  Forge  (Murphy,  Com. ), 
144. 

TRADER  DEBTOR  SUMMON& 
See  Affidavite,  2. ;  Practice  (Banknqiteif,),  2. 

TRANSFER  OF  PETITION. 

Where,  on  the  ex  parte  application  of  a  creditor, 
an  order  for  the  transfer  of  a  petition  for  adjudi- 
cation, and  the  proceedings  thereunder,  from  a 
country  District  Court  to  the  London  District 
Court  was  made  by  one  of  the  Registrars  as 
deputy  for  one  of  the  Loudon  Commissioners 
during  the  absence  of  such  Commissioner,  and 
also  of  the  Senior  Commissioner ;  Quteref  whe- 
ther, in  the  absence  of  circumstances  showing 
urgency,  such  an  order  would  be  sustained  if 
questioned  without  delay,  and  before  any  steps 
are  taken  under  it  Ex  parte  BiUon^  Be  Steele^ 
(Lords  JJ.),  113. 

TRUE  COPY. 
See  Practice  {Bankruptcy)^  6. 

UNCERTIFICATED  BANKRUPT. 

Where  an  insolvent  is  an  uncertificated  bankrupt 
and  applies  to  this  Court  for  a  discharge  from 
debts  subsequently  contracted,  this  Court,  be- 
fore proceeding  with  the  case,  will  require  a 
certificate  from  the  proper  officer  of  that  Court 
certifying  what  had  been  done  there  on  the  in- 
solvent's last  appearance.  Be  WiBium  Edward 
SchotUander{Ph\iYi^B,  Com.),  77. 

VOID  WARRANT  OF  ATTORNEY. 

A  warrant  of  attorney  to  secure  an  antecedent 
debt  given  hand  fide  within  two  months  of  the 
bankruptcy,  and  at  a  time  when  the  bankrupt  was 
unable  to  meet  his  engagements,  and  executed 
by  levy  and  sale  previous  to  the  bankruptcy,  is 
void,  notwithstanding  sect  133.  of  12  &  IS  Vict 
c  106. 
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